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AND  DETERMINED   IN 

SUPREME    COURT 

OF   THE 

STATE  OF  ILLINOIS. 


FIRST  GRAND  DIVISION. 


JUJSTE  TEEM,  1867. 


Joseph  C.  Hite,  impleaded,  etc.,  vs.  John  Blandford.  [9*] 

1.  Pleading  and  Evidence  :    Allegations  in  tort  divisible. 

Contracts  are  entire  and  must  be  proved  substantially  as  alleged ;  but- 
torts  are  divisible,  and  in  them  the  plaintiff  may  prove  a  part  of  his 
charge  and  recover,  if  there  be  enough  proved  to  support  the  tort.1 

2.  Same:    Same. 

In  an  action  on  the  case,  therefore,  for  a  tort  committed  by  defendant's 
bringing  horses  known  by  him  to  be  infected  with  the  glanders,  a 
disease  highly  infectious,  into  plaintiff's  close,  whereby  plaintiff's 
horses  became  infected  and  died:  Held,  that  the  gravamen  of  the 
action  was  not  deceit,  but  the  act  above  described ;  and,  therefore, 
that  the  plaintiff  was  not  bound  to  prove  the  averment  in  his  declara- 
tion that  defendant  falsely  represented  to  the  plaintiff  that  the  horses 
were  sound  and  in  no  wise  diseased,  and  that  plaintiff,  relying  upon 
such  representations,  was  induced  to  permit  defendant  to  enter  his 
close  with  horses  so  infected. 

3.  Instructions  :    Must  be  based  on  evidence. 

There  is  no  error  in  refusing  an  instruction  which  is  not  based  on  the 
evidence  in  the  cause. 2 

Error  to  Union.     Hon.  John  H.  Mtjlkey,  J. 

1  Roth  v.  Eppy,  80  111.  283. 

2 See  Shackleford  v.  Bailey,  35  111.,  387  and  note;  Alderson  v.  Ennor, 
post,  128. 


MOUNT  VEKNON, 


Hite,  impl.,  etc.,  vs.  Blandford. 


This  was  an  action  of  trespass  on  the  case,  brought  by  Bland- 
ford  against  Freeman  and  Hite,  to  recover  damages  for  intro- 
ducing diseased  horses  among  the  plaintiff 's  horses,  whereby 
the  latter  became  diseased.  The  declaration  alleges  that  on  the 
15th  day  of  December,  1864,  the  plaintiff  was  possessed  of  a 
jack,  mare,  mule,  mare  colt,  and  horse  colt,  specifying  the  value 
of  each  and  of  the  aggregate  value  of  $1,000 ;  that  on  same 
day  defendants  brought  to  premises  of  plaintiff  thirty-one  head 
of  horses  infected  with  glanders  and  other  contagious  diseases, 
the  defendants  well  knowing  them  to  be  so  infected,  and  that 
defendants  falsely  and  fraudulently  represented  to  plaintiff 
that  they  were  sound  and  in  no  wise  diseased,  and  requested 
plaintiff's  permission  to  enter  his  (plaintiff's)  close  with  said 
horses,  they  being  so  infected  with  glanders  and  other  fatal  and 
contagious  diseases,  and  the  plaintiff,  relying  on  said  represent- 
ations so  falsely  and  fraudulently  made  by  defendants,  was  in- 
duced to  permit  and  did  permit  defendants  to  enter  his  close 
with  said  horses  so  infected,  and  that  defendants'  horses  while 
in  plaintiff 's  close  imparted  and  communicated  to  the  said  jack, 
mare,  mule,  horse  colt,  and  mare  colt  of  plaintiff  the  glanders 
and  other  fatal  and  contagious  diseases  whereof  the  jack,  mare, 
mule,  horse  colt,  and  mare  colt  of  plaintiff  became  sick  and 
diseased  and  thereby  became  wholly  worthless  and  lost  to  plaintiff 
to  his  damage  $1,000. 

A  demurrer  to  the  declaration  was  overruled,  plea  filed,  and, 
on  the  trial,  Clara  Greenwell,  a  witness  for  plaintiff,  testified 
that  she  was  at  house  of  plaintiff  when  defendant  Hite  brought 
there  thirty-one  head  of  horses.  They  looked  badly.  It  was 
on  15th  December  last.  A  young  man  and  black  boy  were  with 
him.  Plaintiff  was  not  at  home.  Three  of  his  brothers,  and  his 
brother's  wife  were  there  at  the  time.  Heard  Augustine  Bland- 
ford,  brother  of  plaintiff,  ask  defendant  Hite  what  he  was  going 
to  do  with  those  horses.  Did  not  hear  all  that  was  said  there. 
Did  hear  Cordelia  Blandford  say  that  if  defendant's  (Hite's) 
horses  were  going  to  be  turned  in,  plaintiff 's  horses  should  be 
turned  away,  as  those  horses  might  be  diseased,  or  something 
to  that  effect,  and  Hite  said  in  reply,  looking  at  her,  "  my  horses 
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are  not  diseased.  I  am  not  the  kind  of  a  man  to  bring  diseased 
horses  on  any  one." 

This  testimony  was  essentially  confirmed  by  plaintiff 's  other 
witnesses  and  not  contradicted  by  defendant's  witnesses.  Gil- 
bert Hire,  also  testified  that  Hite  said  Blandford  ought  to  have 
done  as  he  did  at  Memphis;  that  two  of  his  horses  had  the 
same  disease  there  and  he  killed  them,  and  that  they  were  of 
the  same  lot.  Blandford's  horses  were  sound  and  healthy  when 
these  horses  were  brought  there.  They  were  there  about  two 
weeks.  Jack,  mare  and  colt  died  of  disease  and  mule  is  worth- 
less.    Jack  worth  $300;  mare,  $150;  colt,  $80;  mule,  $200. 

The  jury  found  the  defendants  guilty  and  assessed  the  plaint- 
iff 's  damages  at  $670,  for  which  sum  judgment  was  rendered. 

MuTkey,  Wall  and  Wheeler,  for  plaintiff  in  error. 

Jesse  Ware  and  Allen  A.  Webb,  for  defendant  in  error. 

*Breese,  C.  J.     This  was  an  action  on  the  case  for  a  [10*] 
tort  by  plaintiff  in  error  in  bringing  horses  diseased  with 
glanders,  known  to  be  a  disease  highly  infectious,  to  the 
farm  of  defendant  in  error,  and  ^placing  them  in  a  lot  con-  [11*] 
tiguous  to  which,  and  under  the  same  exterior  fence,  were 
the  horses  and  other   stock  of  the  defendant,  which  became 
infected  with  the  same  disease  and  died.    The  verdict  was  for  the 
defendant  in  error,  for  the  value  of  the  property  thus  destroyed, 
and  judgment  thereon. 

To  reverse  this  judgment  the  cause  is  brought  here  by  writ 
of  error,  and  the  errors  assigned  are  in  giving  the  plaintiff's 
instructions,  and  in  refusing  the  seventh,  eighth  and  ninth  in- 
structions asked  by  the  defendant.  The  ninth,  only,  is  argued 
here. 

The  counsel  for  the  plaintiff  in  error  insist,  that  the  aver- 
ments in  the  declaration  that  defendant  falsely  represented  to 
the  plaintiff  that  the  horses  were  sound  and  in  no  wise  dis- 
eased, and  that  plaintiff,  relying  upon  such  representations,  was 
induced  to  permit  defendant  to  enter  his  close  with  horses  so 
infected,  are  material,  and  must  be  proved. 

To  this  it  is  answered  by  the  counsel  for  defendant  in  error, 
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that  tlie  gravamen  of  the  action  is  not  deceit,  but  the  liability 
of  the  defendant  arises  from  the  fact  of  his  taking  horses, 
known  by  him  to  be  infected  with  a  dangerous  disease  and  one 
easily  communicated  to  other  animals,  into  plaintiff 's  close,  from 
which  act  the  plaintiff's  horses  became  infected  and  died;  and 
they  contend  that  his  liability  is  not  lessened  by  an  omission  of 
the  plaintiff  to  prove  an  express  permission  to  enter,  or  the  fact 
that  the  defendant  did  not  make  false  representations  to  the 
plaintiff  concerning  the  soundness  of  the  horses.  "We  think 
the  answer  is  satisfactory.  Contracts  are  entire  and  must  be 
proved  substantially  as  alleged,  but  torts  are  divisible,  and  in 
them  the  plaintiff  may  prove  a  part  of  his  charge,  and  recover, 
if  there  be  enough  proved  to  support  the  tort.  1  Ch.  PL  387, 
side  paging. 

The  proof  shows  plaintiff  was  not  at  home  when  the  defend- 
ant came  with  the  horses,  and  the  leave  he  obtained  to  place 
them  in  the  lot  was  more  by  the  silent  acquiescence  of  his 
brothers  and  the  other  members  of  the  family,  than  by  any 
direct  permission,  the  defendant  stating  to  Cordelia  Blandford, 
on  her  saying  their  horses  ought  to  be  turned  out,  as  the 
[12*]  "^defendant's  horses  might  be  diseased,  that  his  horses 
were  not  diseased.  The  proof  shows  most  clearly  the 
defendant  knew  the  horses  were  diseased,  as  they  had  been  pur- 
chased of  the  government  at  Memphis  as  condemned  horses, 
and  one  of  them  with  glanders  was  given  away,  on  the  road  to 
this  State,  and  he  hired  a  person  to  kill  another.  The  case  is 
one  of  the  most  aggravated  nature,  having  no  ameliorating 
circumstances,  and  the  court  in  its  instructions  to  the  jury  on 
both  sides  left  the  case  fairly  with  them,  instructing  for  the 
defendant  as  favorably  as  he  had  any  right  to  demand. 

The  ninth  instruction  asked  by  the  defendant,  which  the 
court  refused,  and  which  is  the  chief  ground  of  complaint,  is 
this:  "  That  unless  the  plaintiff  was  induced  to  let  the  horses  in 
his  inclosure,  and  they  were  actually,  forcibly  and  without  plaint- 
iff 's  consent  placed  there,  and  damages  resulted  to  the  plaintiff, 
the  action  cannot  be  maintained,  and  should  be  trespass." 

It  is  sufficient,  in  support  of  the  refusal  of  the  court,  to  ad- 
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vert  to  the  settled  principle  that  an  instruction  must  be  based 
on  the  evidence.  There  is  not  a  particle  of  evidence  in  this 
case  that  the  defendant  forcibly,  and  without  the  consent  of  the 
plaintiff,  put  the  horses  in  the  lot;  on  the  contrary,  the  infer- 
ence is  irresistible  that  all  the  consent  was  given  which  could  be 
given  under  the  circumstances.  The  justice  of  this  case  is  so 
manifestly  with  the  plaintiff  below,  we  should  be  unwilling  to 
reverse  the  judgment  for  any  error  which  has  been  assigned  and 
discussed. 

We  see  no  error  in  the  record  which  should  reverse  the  judg- 
ment, and  it  must  be  affirmed. 

Judgment  affirmed. 


Heney  Love  vs.  Hugh  Mooee. 

Torts:  Malice  inferred  from  wanton  and  wrongful  acts. 
In  an  action  on  the  case  against  a  county  superintendent  of  schools  for 
illegally  revoking  a  teacher's  certificate,  in  order  to  show  malice  in 
so  doing,  the  plaintiff  is  not  compelled  to  show  personal  hatred  or  ill- 
will  towards  himself;  but  the  jury  may  infer  malice  from  proof  that 
the  defendant  exercised  his  authority  rashly,  wantonly  and  wrong- 
fully. 

Appeal  from  Marion.     Hon.  Silas  L.  Bryan,  J. 

In  this  action,  Love,  a  school  teacher,  duly  licensed  to  teach 
by  Moore,  county  superintendent  of  schools,  sues  Moore  in  case 
for  damages  for  wrongfully  and  maliciously,  and  without  just 
cause,  revoking  plaintiff 's  certificate,  whereby  plaintiff  was  in- 
capacitated from  performing  his  contract  with  the  school  di- 
rectors, was  deprived  of  his  pay,  and  injured  in  his  feelings 
and  reputation  as  a  teacher,  etc.  The  ground  assigned  for  the 
removal  by  the  superintendent  at  the  time  was,  that  Love, 
as  a  teacher,  had  whipped  a  boy  in  anger,  turning  red  and  white 
in  the  face,  using  a  white  hickory  switch  about  four  to  six  feet 
long,  and  half  an  inch  thick  at  the  butt,  and  apparently  making 
the  punishment  severe.     Two  of  the  elder  students,  one  of  them 
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a  young  lady,  thought  the  boys's  life  was  in  danger,  and  told 
Love  to  quit.  One  girl  cried  "  murder."  The  marks  of  the 
whipping  remained  on  the  boy  several  days.  The  offense  for 
which  he  was  punished  consisted  in  having  made  a  noise,  after 
the  teacher  had  told  him  several  times  to  keep  quiet,  and  then 
when  Love  told  him  to  come  out,  he  was  slow  to  come  forward. 
The  boy  Osborn  was  about  sixteen  years  old.  Moore  first  re- 
quested the  directors  to  cancel  their  engagement,  and  when  they 
refused,  he  revoked  plaintiff  's  certificate. 

The  court  instructed  the  jury  for  the  defendant  as  follows: 

1.  That  the  county  supervisor  has  power  to  grant  certificates 
to  teachers  where  he  may  think  them  qualified  to  teach  school, 
and  to  revoke  the  same  for  incompetency,  immorality  and  other 
just  cause,  and  if  he  acted  in  good  faith  in  revoking  plaintiff  's 
certificate  for  what  he  thought  a  just  cause,  they  should  find 
for  the  defendant. 

2.  The  court  instructs  the  jury,  that  although  the  plaintiff 
may  have  been  employed  to  teach  school,  and,  by  reason  of  the 
revocation  of  the  certificate  he  was  deprived  of  his  pay  for 
teaching  and  otherwise  injured  by  reason  of  such  revocation, 
that  before  the  jury  can  find  for  the  plaintiff,  he  must  show  by 
the  testimony  that  the  defendant  acted  maliciously  and  willfully 
wrong,  or  with  such  gross  negligence  in  his  office  as  amounts 
to  a  total  indifference  to  his  official  duty. 

To  each  of  which  the  plaintiff  then  and  there  excepted. 
The  court  then  instructed  the  jury  for  the  plaintiff  as  fol- 
lows: 

1.  That  if  the  jury  believe  from  the  evidence  that  the  de- 
fendant was  acting  county  superintendent  of  schools,  and  that 
the  plaintiff  had  a  certificate  of  qualification  to  teach  school, 
and  that  the  defendant  revoked  said  certificate  wrongfully  and 
maliciously,  as  charged  in  the  declaration,  they  should  find  the 
defendant  guilty. 

2.  That  in  this  action,  if  the  jury  believe  from  the  evidence 
that  the  defendant  is  guilty  as  charged  in  the  declaration,  that 
they  are  not  confined  in  their  assessment  of  damages  to  the 
loss  of  pay  proved,  if  any  such  was  proved,  but  they  should 
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take  into  consideration  all  the  facts  proved  and  assess  damages 
at  what  they  think  right,  not  exceeding  the  amount  claimed  in 
the  declaration. 

The  plaintiff  asked  the  court  to  give  the  following  instruc- 
tion: "That  although  the  jury  may  believe  fromthe  evidence 
that  the  defendant  was  county  superintendent  of  schools,  and 
had  a  right  to  revoke  teachers'  certificates  for  immorality,  in- 
competency, or  other  just  cause,  and  that  the  defendant  is  not 
liable  for  an  honest  mistake  of  judgment,  yet  if  the  jury  be- 
lieve from  the  evidence  that  the  defendant  did  not  use  such 
means  to  inform  himself  of  the  facts  in  the  case  as  a  prudent 
man  would  do  under  like  circumstances,  but  that  the  defendant 
acted  rashly  and  wrongfully,  they  should  find  the  defendant 
guilty'"  "  which  instruction  the  court  gave  only  after  modifying 
it,  by  inserting  after  the  word  "  wrongfully,"  the  words  "  will- 
fully and  with  gross  negligence,"  to  which  the  plaintiff  then  and 
there  excepted. 

Instructions  of  plaintiff  refused  hy  the  court.  That  in  order 
to  show  malice  in  this  cause,  the  plaintiff  is  not  compelled  to 
show  personal  hatred  or  ill  will,  but  if  you  believe  from  the 
evidence  that  the  defendant  acted  rashly,  wickedly,  and  wan- 
tonly in  revoking  the  plaintiff's  certificate,  then  the  jury  have 
the  right  to  infer  malice,  and  if  the  plaintiff  has  proved  all 
the  other  material  allegations  in  the  declaration,  you  should 
find  the  defendant  guilty.  Refused  by  the  court  and  excepted 
to  by  the  plaintiff. 

The  jury  found  the  defendant  not  guilty,  and  the  court  over- 
ruled plaintiff's  motion  for  a  new  trial  and  rendered  judgment. 

M.  Schaffer,  for  appellant: 

The  office  of  county  superintendent  of  schools  is  ministe- 
rial not  juducial.  Case  lies  against  a  ministerial  officer  for  any 
breach  of  duty,  whether  intentional,  or  malicious,  or  not.  24 
Pick.  292;  23  id.  224,   308;  19  Yt.  551;  11  Met.  339. 

Jones  <&  Goodnow,  for  defendant  in  error: 

It  is  as  much  the  duty  of  the  superintendent  to  revoke  a 
certificate  as  to  give  them,  and  a  failure  to  do  so,  when  he  thinks 
necessary,  is  a  violation  of  his  oath  of  office. 
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It  is  morally  criminal  to  whip  a  boy  in  anger  with  a  white 
hickory  whip,  five  or  six  feet  long,  and  half  an  inch  thick  at 
the  end.  Such  a  stick  is  a  deadly  weapon,  and  had  death  en- 
sued from  the  whipping,  the  crime  would  have,  at  least,  been 
manslaughter. 

No  action  lies  for  the  mere  exercise  of  a  discretion;  if  an  ac- 
tion lies  at  all  in  such  case,  the  allegation  of  malice  and  want 
of  justifiable  cause  must  appear  in  the  declaration,  and  the 
onus  is  upon  plaintiff  to  sustain  his  declaration  by  proving  all 
its  material  allegations. 

[13*]  *  Lawrence,  J.  This  was  an  action  on  the  case,  brought 
against  the  superintendent  of  schools  of  Marion  county, 
for  illegally  revoking  a  teacher's  certificate.  The  court  prop- 
erly instructed  the  jury,  that  the  defendant  was  not  liable  in 
damages,  unless  his  conduct  had  been  willfully  and  maliciously 
wrong.     The  plaintiff  then  asked  the  following  instruction: 

"  That,  in  order  to  show  malice  in  this  cause,  the  plaintiff  is 
not  compelled  to  show  personal  hatred  or  ill-will;  but,  if  you 
believe  from  the  evidence  that  the  defendant  acted  rashly,  wick- 
edly and  wantonly,  in  revoking  the  plaintiff 's  certificate,  then 
the  jury  have  the  right  to  infer  malice,  and  if  the  plaintiff  has 
proved  all  the  other  material  allegations  in  the  declaration,  you 
should  find  the  defendant  guilty." 

This  instruction  the  court  refused.  It  should  have  been 
given  as  explanatory  of  the  others.  The  jury  were  not  un- 
likely to  suppose  it  was  necessary  for  the  plaintiff  to  show  mal- 
ice, by  proof  of  personal  hatred  or  ill-will  toward  himself  on 
the  part  of  the  defendant.  This  was  not  necessary.  If  the 
defendant  exercised  his  authority  wantonly  and  wrongfully,  as 
specified  in  the  instruction,  the  jury  might  properly  infer 
malice.  The  case  is  not  very  clear  upon  the  evidence,  and  we 
think  a  new  trial  should  be  had  and  this  instruction  given. 

Judgment  reversed. 
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*  Henry  II.  Horner  vs.  Catherine  Zimmerman  et  al.  [14*] 

1.  Pleading  in  Chancery:    Bill  of  review;  only  the  party  injured  may  as- 

sign error  in. 
Upon  a  bill  of  review  filed  to  reverse  a  decree  in  chancery,  on  the  ground 
that  the  decree  is  void  for  want  of  service  of  process  upon,  or  appear- 
ance by,  complainant's  ancestor,  complainant  can  not  also  make  the 
point  that  there  was  no  service  upon  nor  appearance  by  other  parties. 
If  other  parties  were  not  served,  the  error  is  personal  to  them,  and 
they  only  can  complain;  complainant  has  no  concern  therewith. 

2.  Process  :    Service  of,  in  chancery. 

Where  the  record,  in  a  chancery  cause,  shows  a  return  of  service  indorsed 
upon  the  summons,  by  leaving  a  copy  with  the  defendant's  wife,  a 
member  of  his  famity,  and  in  all  respects  formal,  that  will  be  suffi- 
cient. 

3.  Practice  in  Chancery:    Record  should  show  that  defendants  served 

made  answer  or  were  defaulted. 
Where  on  a  bill  of  review,  it  was  objected  that  the  record  failed  to  show 
that  a  certain  defendant  made  answer  or  was  defaulted,  and  the  record 
recited  that  another  defendant  was  defaulted  on  failure  to  answer  as 
ruled  by  the  court,  and,  the  other  defendants  having  answered,  ad- 
mitting  the  allegation  of  the  bill  of  complaint,  it  was  thereupon  or- 
dered, etc.,  that  the  same  be  taken  as  confessed  by  all  of  said  defend- 
ants, and  that  the  cause  be  referred,  etc. :  Held,  that,  although  this 
was  a  very  inaccurate  and  informal  mode  of  making  out  a  transcript 
of  a  record,  the  court  would  infer  from  it,  though  the  answers  were 
not  contained  in  the  record,  that  they  were  filed  and  were  before  the 
court;  and  that,  if  they  were  not  filed,  then  the  other  branch  of  the 
statement  must  be  the  true  one,  that  the  bill  was  taken  as  confesse  1 
against  all  the  defendants,  as  service  on  them  was  recited. 

4.  Pleading  in  Chancery  :    Bills  op  Review.     What  they  must  allege.1 
A  bill  of  review  must  either  deny  the  justice  of  the  demand  established 

by  the  decree  sought  to  be  reviewed,  or  the  complainant  therein  must 
allege  that  he  has  paid  it  and  the  costs,  or  give  a  reason  for  omitting 
to  do  so. 

5.  Same  :    Objection  to,  on  this  account  must  be  made  in  court  below. 

But  in  order  to  render  available  an  objection,  that  a  bill  of  review  is  de- 
fective in  this  respect,  a  motion  must  be  made  in  the  court  below  not 
to  receive  the  bill ;  and  if  the  defendant  answers  the  bill  and  goes  to 
a  hearing  upon  the  merits,  he  treats  it  as  a  bill  properly  filed,  and 
can  not  on  appeal  insist  upon  such  objection. 

1  See  Judson  v.  Stephens,  75  111.  255. 
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6.  Parties  in  Chancery.    To  bill  of  review;  intervening  creditors. 
Simple  contract  creditors  can  not  properly  be  joined  as  complainants  in 

a  bill  of  review  to  reverse  a  decree  against  their  debtor,  having  no 
status  in  a  court  of  chancery. 

7.  Pleading   in    Chancery:    Bill  of  Review.     Cannot  be  converted 

into  a  creditors  bill. 
Where  a  bill  of  review  is  filed  to  reverse  a  decree  of  foreclosure,  a  bill 
cannot  be  maintained  by  parties  interpleading  and  setting  up  that 
they  are  creditors  by  a  mechanic's  lien  on  the  premises,  and  claim- 
ing a  participation  in  the  proceeds,  but  who  do  not  show  that  they 
have  any  judgments  against  the  defendant  in  the  decree.  A  bill  of 
review  must  stand  or  fall  on  its  own  merits,  and  cannot  be  converted 
into  a  creditor's  bill. 

8.  Fraudulent  Conveyances.    Binding  on  grantor  ani  his  heirs.1 

A  deed,  although  fraudulent  and  void  as  to  his  creditors,  is  valid  and 
binding  on  the  grantor  and  his  heirs,  who,  not  being  able  to  have  it 
set  aside,  have  no  interest  in  the  subject  matter  of  a  controversy  to  va- 
cate the  same  at  the  suit  of  other  parties,  whatever  bona  fide  judgment 
creditors  may  have. 

9.  Mortgages.     When  a  strict  foreclosure  is  proper.'1 

Where  a  bill  for  a  foreclosure  alleged  that  the  mortgage  debt  exceeded 
the  value  of  the  premises,  and  prajred  for  a  sale  and  for  a  strict  fore- 
closure; and,  a  sale  being  necessary  for  the  reason  that  one  of  the 
notes  secured  by  the  mortgage  was  held  by  another  party,  a  decree 
for  a  sale  was  entered,  unless  the  money  reported  due  should  be  paid 
in  thirty  days  from  the  entry  of  the  decree,  and  the  cause  was  con- 
tinued to  the  next  term ;  and  at  the  next  term  the  complainant,  having 
purchased  the  interest  of  the  holder  of  such  note  in  the  decree,  moved 
to  change  the  decree  of  the  previous  term  to  a  decree  of  strict  fore- 
closure, which  on  evidence  that  the  premises  were  then  worth  less 
than  the  amount  due  complainant,  and  the  amount  not  having  been 
paid,  was  granted :  Held,  that,  as  the  bill  prayed  a  strict  foreclosure, 
the  court,  to  avoid  expense,  might  with  propriety  make  such  change 
in  the  decree. 

10.  Same:     Same.    Proof  as  to  subsequent  value,  immaterial. 
Proof  as  to  the  value  of  the  premises  taken  after  the  filing  of  a  bill  of 
review  to  reverse  such  decree,,  and  about  two  years  after  the  decree 
of  foreclosure,  should  not  in  such  case  have  any  weight  in  the  cause. 

1  See  Upton  v.  Craig,  57  111.  257;  Harman  v.  Harman,  63  id.  512;  Waite 
v.  Russell,  79  id.  155. 

2  See,  generally*  Warner  v.  Helm,  1  Gilm.  220;  Wener  v.  Heintz,  17  111. 
259;  Stephens  v.  Bichnell,  27  id.  444;  Farrell  v.  Parlier,  50  id.  274;  Shel- 
don v.  Patterson,  55  id.  507. 
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What  would  have  been  a  fair  price  for  the  premises  when  the  decree 
was  entered  might  be  inadequate  two  years  thereafter. 

II.  Purchaser:  Of  complainant  on  a  strict  foreclosure. 

Where,  after  a  decree  of  strict  foreclosure  of  a  mortgage,  and  the  con- 
veyance of  the  mortgaged  premises  to  the  complainant  by  the  master, 
the  complainant  sells  and  conveys  the  premises  for  a  full  considera- 
tion to  a  bona  fide  purchaser  without  notice,  his  position  cannot  be 
assailed  by  bill  of  review,  nor  affected  by  any  error  in  the  decree, 
should  there  be  one.1 

Appeal  from  Clinton.     Hon.  Silas  L.  Bryan,  J. 

The  facts  of  this  case  appear  fully  in  the  opinion. 
William  II.  Underwood,  for  appellant: 

Where  a  bill  of  review  admits  the  justice  of  the  amount 
established  by  the  decree  sought  to  be  reviewed,  complainants 
should  allege  they  have  paid  it  and  costs,  or  give  a  reason  for 
omitting  to  do  so.  2  Adams  Eq.,  side  paging,  418.  Griggs  v. 
Gear  3  Gilm.  11.  Lube's  Equity,  130;  Wirner  v.  Blackly,  2 
Johns.  Ch.  488. 

Simple  contract  creditors,  like  Keesel  and  Vogel,  who  were 
not  parties  to  the  suit  have  no  right  to  file  a  bill  of  review, 
which  only  lies  by  parties  or  privies.  Story's  Eq.  PL  sees.  409, 
638. 

]STor  could  they  or  Schulenberg  and  Boechler  interplead  before 
their  claims  were  allowed  against  the  estate  of  Zimmerman, 
deceased,  and  they  had  exhausted  their  remedies  at  law  against 
his  estate.  Armstrong  v.  Cooper,  11  111.  560;  McDowell  v. 
White,  id.  31;  Ishmael  v.  Parker,  13  id.  327;  Greening  v. 
Thomas,  14  id.  271, 

The  heirs  of  Zimmerman  had  no  more  right  than  Zimmer- 
man himself,  if  living,  to  set  aside  his  deed,  on  the  ground  that 
it  was  made  to  defraud  his  creditors.     Choteau  v.  Jones,  11 

III.  319;  Ward  v.  Enders,  29  id.  524.     There  was  no  proof  of 
such  fraud. 

There  was  no  reference  to  a  master  or  ascertainment  of  the 
amount,  if  anything,  due  any  of  the  persons  to  whom  the  sur- 
plus, if  any,  was  to  be  paid. 

Matter  before  known  and  susceptible  of   proof  cannot  be 

1  See  Goudy  v.  Hall,  36  111.  313  and  note. 
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made  the  ground  of  a  bill  of  review.     Southard  v.  Russell, 

16  How,  571;  IB  Daniel  v.  James,  23  111.  408;  Bittenhouse 
Estate,  1  Parsons,  S.  E.  C.  313,  328. 

On  bill  of  review  no  new  evidence  is  admissible  to  facts  be- 
fore established  by  decree.  Johnson  v.  Donnell,  15  111.  100; 
Turner  v.  Berry,  3  Gilm.  544;  Evens  v.  Clement,  14  111.  206; 
Garrett  v.  Moss,  22  id.  363.  Nor  can  a  master's  report  be  con- 
troverted; Griggs  v.  Gear,  3  Gilm.  17;  Lube's  Equity,  130. 

In  the  original  bill  of  foreclosure  Zimmerman,  was  duly  served 
with  summons.     See  record,  pages  33,  34  and  14. 

At  the  first  term,  Taylor  having  an  interest  in  the  mortgage 
and  one  of  the  notes,  a  strict  foreclosure  was  improper.  At  the 
next  term  to  which  the  cause  was  continued,  Horner  had  ac- 
quired also  Taylor's  interest,  and  it  was  proved  to  the  court  that 
the  value  of  the  land  was  not  sufficient  to  satisfy  the  mortgage 
and  costs,  as  the  bill  alleges,  and  a  strict  foreclosure  was  necessary 
and  proper  to  avoid  the  costs  and  expenses  of  a  sale.  Johnson 
v.  Donnell,  15  111.  97;  Willson  v.  Geisler,  19  111.  49;  Stephens 
v.  Bichnell,  27  id.  444. 

The  wife  had  no  dower  in  the  land  as  against  this  mortgage 
given  for  the  purchase  money,  and  was  not  a  necessary  or  proper 
party  where  a  strict  foreclosure  was  prayed.  Stephens  v.  Bich- 
nell, 27  111.  446.  She  had  also  joined  with  her  husband  in  con- 
veying the  land  to  Muller,  subject  to  the  mortgage. 

Where  a  suit  at  law  or  in  equity  is  continued  it  is  not  neces- 
sary to  summon  the  parties  again  into  court.  Goughan  v. 
Gutchens,  18  111.  391;  Warren  v.  MeOracken,  25  id.  103;  Wil- 
liams v.  Waldo,  3  Scam.  265. 

Bressler  was  a  bona  fide  purchaser,  and  could  not  be  affected 
by  a  reversal  of  the  decree.  Zimmerman  should  have  appealed 
or  sued  out  a  writ  of  error  or  filed  a  bill  of  review  before  third 
persons,  on  the  faith  of  the  decree  of  the  court,  purchased  the 
land.  Mo  Jilton  v.  Love,  13  111.  495.  This  principle  is  appli- 
cable to  bills  of  review.  Whiting  v.  U.  S.  Bank,  13  Peters,  15; 
Welford's  Eq.  p.  244. 

Van  IIoorle\e  and  Stoker,  for  ap>pellee: 

The  decree  of  strict  foreclosure  is  void  because  there  is  no 
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service  of  process  on  defendants,  John  Gedney,  Elizabeth  Ged- 
ney and  Alfred  Major;  nor  was  there  any  answer  of  said  defend- 
ants, last  aforesaid,  filed  or  appearance  entered,  and  therefore 
the  court  had  no  jurisdiction  of  the  person  of  defendants,  and 
therefore  no  title  could  fall  to  third  purchaser.  D.  If  orris  v. 
3L  Ilogle  et  al,  37  111.  154-55;  M.  B.  Lane  et  al,  v.  J.  P. 
Erskine,  13  111.  503  and  authorities  there  cited. 

If  the  court  had  not  jurisdiction  of  the  person  of  any  of  de- 
fendants when  the  decree  of  strict  foreclosure  was  entered  in 
the  court  below,  then  the  title  remained  in  the  mortgagor,  or 
his  grantee,  Zimmerman,  and  if  in  Zimmerman,  and  the  answer 
of  John  J.  Muller,  to  whom  Zimmerman  conveyed  in  fraud  of 
his  creditors,  admits  the  fraudulent  conveyance,  then  Henry 
Keisel,  Peter  Yogel  and  the  judgment  creditors,  Shulenburg  and 
Boechler,  are  not  precluded,  as  the  creditors  of  Zimmerman, 
from  setting  aside  said  conveyance  of  the  master  to  II.  H. 
Horner  on  decree  of  strict  foreclosure,  and  conveyance  of  Hor- 
ner to  Paul  Bressler,  and  subjecting  the  property  to  the  payment 
of  their  debts  after  the  payment  of  the  mortgage  debt. 

There  is  no  foundation  laid  in  this  case  for  the  introduction 
of  secondary  evidence  of  process,  and  service  thereon.  The  sim- 
ple averment  of  H.  H.  Horner  that  the  same  was  lost  was  not  suf- 
ficient to  admit  the  evidence  of  P.  IT.  Amos,  and  therefore  the 
court  properly  treated  the  decree  of  strict  foreclosure  as  abso- 
lutely void.     1  Greenleaf,  sees.  86,  508,  509  and  511. 

The  defendants,  John  Gedney,  Elizabeth  Gedney,  and  Alfred 
Major,  were  all  indispensable  parties  defendants  in  the  decree 
of  foreclosure.  Yet  there  is  no  proof  that  either  of  them  was 
ever  served  with  process,  nor  is  there  any  evidence  that  their 
appearance  was  entered  or  their  answer  filed  to  the  bill  of  fore- 
closure. W.  Montgomery  et  al.  v.  I).  B.  Brown  et  al.,  2 
Gilm.,  585;  W.  Harvey,  adm'r,  etc.,  v.  W.  F.  Thornton,  14 
111.  218. 

The  record  of  foreclosure  fails  to  show  that  M.  Zimmerman, 
if  served,  made  answer  or  was  defaulted. 

Strict  foreclosures  are  not  favored  by  courts  of  equity,  and 
therefore  the  complainant  in  a  bill  for  strict  foreclosure  will  be 
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held  to  strict  and  proper  proofs  of  service,  and  everything  will 
be  strictly  construed  against  him.  J.  E.  Weiner  v.  JST,  Hintz 
and  V.  Miller,  17  111.  261. 

[17*]  *  Breese,  0.  J.  It  appears  from  the  record  in  this  cause, 
that  the  appellant,  in  1861,  exhibited  his  bill  in  chancery 
in  the  circuit  court  of  Clinton  county,  to  foreclose  a  mortgage 
executed  by  John  Gedney  to  Alfred  Major,  and  by  him,  with 
the  notes  it  was  given  to  secure,  except  one  note  of  fifty  dol- 
lars, assigned  to  appellant;  the  note  not  assigned  to  appellant 
had  been  assigned  to  one  J.  M.  D.  Taylor.  The  amount  held 
by  appellant  exceeded  two  thousand  dollars.  At  the  March 
term,  1862,  of  said  court,  a  decree  was  passed  in  favor  of  ap- 
pellant, reciting  that  all  of  the  defendants  had  been  served  with 
process  ten  days  before  the  first  day  of  the  term  of  the 
[18*]  court  *  that  they  were  ruled  to  answer  by  the  next  morn- 
ing, and,  on  default  of  answers,  it  was  ordered,  adjudged 
and  decreed  that  the  bill  be  taken  as  confessed  against  the  de- 
fendants, and  the  cause  referred  to  a  special  master  to  compute 
the  amount  due  to  the  several  parties  in  interest,  who  reported 
there  was  due  to  appellant  on  the  notes,  with  interest,  the  sum 
of  $2,392.42,  and  to  Taylor  $65.33,  making  in  all  the  sum  of 
$2,457.75,  which  report  was  approved,  and  a  sale  of  the  prem- 
ises ordered  if  the  money  was  not  paid  in  thirty  days  after  the 
entry  of  the  decree,  and  that  the  proceeds  be  paid  to  appellant  and 
Taylor  in  proportion  to  the  amount  of  their  respective  claims, 
and  the  cause  continued  to  the  next  term. 

At  the  next  term  (August),  appellant  entered  his  motion,  he 
having  purchased  Taylor's  interest  in  the  decree,  to  change  the 
decree  of  the  previous  term  to  a  decree  of  strict  foreclosure,  and, 
on  evidence  being  heard  by  the  court  that  the  premises  were 
worth  less  than  the  amount  found  due  to  appellant,  and  the 
amount  not  having  been  paid,  the  court  ordered  a  strict  fore- 
closure, and  required  the  master  in  chancery  to  convey  the 
premises  to  appellant,  then  complainant,  and  the  court  further 
ordered  that  the  sheriff  put  the  complainant  in  possession  of 
the  premises. 
22 
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Among  the  defendants  to  the  bill  of  foreclosure  was  Melcliior 
Zimmerman,  to  whom  Gedney  had  conveyed  the  premises  after 
he  had  mortgaged  them  to  Major.  It  appears  that  soon  after 
the  decree  of  strict  foreclosure,  complainant  sold  and  conveyed 
the  premises  for  a  full  consideration  to  one  Paul  Bressler. 

At  the  August  Term,  1864,  Catherine  Zimmerman,  the  widow, 
and  the  infant  heirs  at  law  of  Melcliior  Zimmerman,  who  had 
died  since  the  decree,  and  Henry  Kiesel  and  Peter  Yogel,  exhib- 
ited their  bill  in  the  Clinton  circuit  court  to  review  the  decree 
rendered  in  favor  of  appellant,  for  a  strict  foreclosure, — Kiesel 
and  Yogel  alleging  they  were  creditors  of  Zimmerman,  and 
the  Zimmermans  alleging  that  it  nowhere  appears  in  the  record 
that  Melcliior  Zimmerman  had  been  served  with  process 
in  the  foreclosure  cause,  and  had  never  appeared  to  '^  that  [19*] 
action,  and  that  the  facts  stated  in  the  bill  did  not  war- 
rant a  strict  foreclosure,  and  that  the  bill  did  not  show  why  com- 
plainant had  not  made  the  money  out  of  Gedney,  the  maker 
of  the  notes;  and  that  it  does  not  charge  that  the  mortgaged 
premises  were  insufficient,  or  not  more  than  sufficient  to  pay 
the  debts  claimed  in  the  mortgage  and  "  the  other  liens, "  and 
that  the  bill  does  not  charge  that  Gedney,  or  any  of  the  other 
defendants  were  insolvent;  and  they  charge  that  at  the  time 
when  the  last  amended  decree  was  passed,  the  premises  were 
worth  from  $1,000  to  $5,000  and  if  they  had  been  subjected  to  a 
sale,  as  by  the  original  decree  directed,  and  as  prayed  by  com- 
plainant in  his  bill  of  foreclosure,  they  would  have  brought  the 
amount  of  $1,000,  and  over,  a  sum  sufficient  to  have  paid  com- 
plainant and  all  other  creditors,  and  leaving  a  sum  to  be  dis- 
tributed among  the  complainants  in  the  bill  of  review,  the  widow 
and  heirs  of  Melcliior  Zimmerman.  Kiesel  and  Yogel  allege 
that  Melcliior  Zimmerman,  and  Catherine  his  wife,  conveyed 
these  premises  by  warranty  deed,  on  the  10th  of  January,  1861, 
to  one  John  J.  Muller;  and  they  allege  such  conveyance  was 
void  for  fraud,  and  made  to  hinder,  delay  and  defraud  the  cred- 
itors of  Zimmerman,  of  whom  they  were  a  part,  and  pray  that 
the  conveyance  may  be  set  aside,  and  the  premises  deemed  to 
be  in  the  heirs  of  Zimmerman,  for  the  benefit  of  creditors.  Mul- 
ler was  also  made  a  defendant.  23 
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Summons  issued  against  appellant,  and  Bressler  and  appellant 
answered  the  bill,  denying  that  Catherine  Zimmerman  had  any 
interest  in  the  premises,  for  that  she,  with  her  husband,  had  con- 
veyed them  to  John  J.  Muller,  by  deed  dated  January  10, 1861, 
and  makes  an  exhibit  of  a  certified  copy  of  the  deed  from  the 
record ;  denies  knowledge  of  any  indebtedness  as  charged ;  de- 
nies that  he  sold  the  premises  to  Bressler  for  $1,000,  but  says  he 
sold  them  and  another  piece  of  valuable  property  adjoining,  to 
him,  for  that  sum;  avers  that  the  writ  of  summons  was  served 
on  Melchior  Zimmerman,  and  the  service  indorsed  thereon 
by  the  sheriff;  avers  that  he  did  bring  suit  against  Gedney 
on  the  notes,  and  failed  to  collect  anything;  denies  that 
[20*]  the  premises  are  worth  $4,000  or  $5,000,  but  avers  *that 
by  proof  taken  to  obtain  the  decree  of  strict  foreclosure, 
they  were  shown  to  be  worth  less  than  the  mortgage  debt;  as 
to  the  allegations  in  the  amended  bill,  he  says  that  the  heirs  of 
Zimmerman  are  estopped  from  asserting  that  the  deed  of  their 
father  to  Muller  was  fraudulent,  denies  the  indebtedness  to 
Kiesel  and  Yogel,  and  insists,  as  they  were  not  judgment  credi- 
tors, they  can  have  no  relief  in  equity;  and  he  avers  that  after 
the  decree  was  amended  to  a  decree  of  strict  foreclosure,  and 
after  the  cause  was  removed  from  the  docket,  Bressler  purchased 
and  paid  for  the  premises,  in  good  faith,  and  had  no  notice  of 
the  matters  stated  in  the  bill  of  review;  and  he  insists  that  the 
evidence  taken  in  the  foreclosure  suit,  cannot  be  reexamined 
by  a  bill  of  review. 

Muller  answered,  admitting  the  fraud  in  the  conveyance  to 
him. 

Bressler  states  in  his  answer  that  he  made  the  purchase  in 
^ood  faith,  without  notice  of  any  other  claim  to  them;  that  they 
were  greatly  out  of  repair,  and  that  he  had  expended  about 
$800  in  repairs,  and  he  denies  that  the  premises  were  worth 
more  than  the  mortgage  debt  and  costs  at  the  time  of  the  fore- 
closure, and  he  adopts  appellant's  answer  for  further  answer. 

A  replication  was  filed  to  the  answer  of  Horner,  but  none  to 
that  of  Bressler. 

Proofs  were  taken,  and  the  court  set  aside  the  decree  of  strict 
?4 


JUNE  TEEM,  1S67.  21 

Horner  vs.  Zimmerman. 

foreclosure  and  reinstated  the  original  decree.  To  reverse  this 
decree,  the  appellant  has  brought  the  record  to  this  court  and 
assigned  this  decision  of  the  court  as  error. 

Appellees  make  the  point  that  the  decree  of  strict  foreclosure 
is  void,  there  being  no  service  of  process  on  Gedney  and  wife 
and  Major,  nor  any  appearance  entered  or  answer  filed  by 
them,  and  therefore  the  court  had  no  jurisdiction  of  their  per- 
sons. 

The  bill  of  review  does  not  make  this  complaint,  but  only 
charges  that  Zimmerman  was  not  served  with  process.  If  the 
others  were  not  served,  it  is  for  them  to  complain.  Henrickson 
v.  Van  Winkle,  21  111.  274.  The  error  is  personal  to  them  with 
which  appellees  can  have  no  concern. 

*As  to  the  non-service  upon  Zimmerman,  the  record  [21*] 
shows  a  return  of  service  indorsed   thereon  by  leaving 
a  copy  with  his  wife,  a  member  of  his  family,  and  is  in  all 
respects  formal. 

It  is  also  objected  by  appellees,  that  the  record  of  foreclosure 
fails  to  show  that  Zimmerman,  if  served,  made  answer  or  was 
defaulted.  The  record  recites  that  Muller,  who  was  a  party  de- 
fendant to  the  bill  of  foreclosure,  was  defaulted  on  failure  to 
answer  as  ruled  by  the  court,  "  and,  the  other  defendants  having 
answered,  admitting  the  allegations  of  the  bill  of  complaint,  it 
was  thereupon  ordered,  adjudged  and  decreed  by  the  court  that 
the  same  be  taken  as  confessed  by  all  of  said  defendants,  and 
that  the  cause  be  referred,"  etc.  This  is  a  very  inaccurate  and 
informal  mode  of  making  out  a  transcript  of  a  record,  and  this 
one  from  the  beginning  to  the  end  is  very  inartificially  made 
up  and  is  very  unsatisfactory,  but  we  infer  from  it,  though  the 
answers  are  not  contained  in  the  record,  that  they  were  filed 
and  were  before  the  court,  and,  if  they  were  not  filed,  then  it 
follows  that  the  other  branch  of  the  statement  is  the  true  one, 
that  the  bill  was  taken  as  confessed  against  all  the  defendants, 
as  service  on  them  is  recited. 

The  appellant  makes  the  point,  that  as  this  bill  of  review 
does  not  deny  the  justice  of  the  demand  established  by  the 
decree  sought  to  be  reviewed,  the  complainants  should  allege 
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they  liave  paid  it  and  the  costs,  or  give  a  reason  for  omitting  to 
do  so.  This  we  understand  to  be  the  settled  doctrine  of  bills 
of  review,  as  will  be  found  in  all  the  elementary  treatises  on  the 
subject.  Lube  Eq.  PL  179;  2  Daniel's  Oh.  Pr.  1626,  et.  seq.; 
Griggs  v.  Gear,  3  Gilin.  11.  But  to  avail  of  this,  the  appel- 
lant should  have  made  his  motion  in  the  court  below  not  to  re- 
ceive the  bill,  but  he  answered  and  went  to  a  hearing  on  the 
merits,  and  cannot  now  make  the  objection  that  neither  the 
mortgage  money  or  costs  were  paid  before  or  at  the  time  of 
filing  the  bill,  if  the  fact  was  so,  of  which  we  are  not  informed 
by  the  record.  Appellant  has  treated  it  as  a  bill  properly. filed, 
and  he  must  be  bound  by  it. 

He  further  insists  that  neither  Kiesel,  Yogel  or  Schu- 
[22*]  lenberger  %nd  Boechler  could  interplead  before  their 
claims  were  allowed  against  the  estate  of  Zimmerman 
and  they  had  exhausted  their  remedies  at  law  against  his  estate. 
"We  omitted  to  state  in  its  proper  place,  that,  during  the  pen- 
dency of  the  bill  of  review,  Schulenberger  and  Boechler  filed 
their  bill  setting  forth  that  they  were  creditors  by  a  mechanic's 
lien  on  the  premises,  and  claiming  a  participation  in  the  pro- 
ceeds of  the  sale  of  the  mortgaged  premises.  It  is  sufficient  to 
say,  in  regard  to  these  creditors,  they  have  no  status  in  a  court 
of  chancery;  for  the  first,  Kiesel  and  Yogel  were,  if  creditors 
at  all,  but  simple  contract  creditors,  and  the  latter  have  not 
shown  that  they  have  any  judgments  against  Zimmerman 
(McDonald  v.  Cochran,  11  111.  31),  nor  could  they  convert 
this  bill  for  a  review  of  a  prior  decree  into  a  creditor's  bill. 
The  bill  of  review  must  stand  or  fall  on  its  own  merits. 

As  to  the  claims  of  the  complainants,  the  widow  and  heirs 
of  Zimmerman,  it  is  only  necessary  to  advert  to  a  well  estab- 
lished doctrine,  that,  though  the  deed  from  Zimmerman  and 
his  wife,  the  complainant,  to  Muller,  was  fraudulent  and  void 
as  to  creditors,  it  is  valid  and  binding  on  them,  and  their  heirs 
cannot  set  it  aside,  so  that  they  have  no  interest  whatever  in 
the  subject  matter  of  this  controversy,  whatever  bona  fide  judg- 
ment creditors  may  have.  Chauteau  v.  Jones,  11  111.  319; 
Ward  v.  Enders,  29  id.  524. 
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We  have  not  been  able  to  perceive  any  error  of  law  in  the 
decree  of  strict  foreclosure.  Appellant,  in  his  bill,  alleged 
that  his  claim  amounted  to  about  $2,400,  and  that  the  prem- 
ises were  not  worth  more  than  $2,000,  and  he  prayed  for  a 
sale  and  for  a  strict  foreclosure,  a  sale  beino*  necessary  for  the 
reason  that  Taylor  had  a  decree  for  his  claim.  When  appellant 
became  possessed  of  Taylor's  claim,  there  were  no  others  exist- 
ing against  the  premises,  and,  as  the  bill  prayed  a  strict  fore- 
closure, the  court  might,  with  propriety,  change  the  decree  of 
sale,  to  avoid  expense,  to  one  of  strict  foreclosure,  if  the  proof 
showed,  as  the  record  shows  it  did,  that  the  premises  at  that 
time  were  not  of  greater  value  than  the  amount  of  the  decrees 
then  belonging  wholly  to  complainant.  Johnson  v.  Don- 
nelly 15  111.  97;  Wilson  *v.  Gelsler,  19  id.  50.  The  proof  [23*] 
as  to  value,  taken  after  the  bill  of  review  was  filed,  being 
about  two  years  after  the  decree  of  foreclosure,  should  not,  for  that 
reason,  have  any  weight  in  the  cause.  With  improvements  put 
npon  them  by  Bressler,  of  the  value  of  $800,  and  the  rise  in 
property  in  every  growing  town  in  the  county  in  which  these 
premises  were  situate,  two  years  would  make  a  great  difference 
in  value,  and  what  would  have  been  a  fair  price  for  the  premises 
when  the  decree  was  entered  might  be  inadequate  two  years 
thereafter. 

As  to  Bressler,  his  answer  was  not  replied  to,  and,  as  it  was 
under  oath,  it  stands  uncontradicted  and  unquestioned;  and,  as 
he  was  a  bona  fide  purchaser  for  value,  without  notice,  his  posi- 
tion cannot  be  assailed,  nor  affected  by  any  error  in  the  decree, 
should  there  be  one.  Mo  Jilton  v.  Love,  13  111.  494;  McLagan 
v.  Brown,  11  id,  519. 

For  the  reason  that  there  was  no  error  in  the  decree  of  strict 
foreclosure,  it  should  not  have  been  vacated,  and  the  original 
decree  established.  The  decree  vacating  the  same  is  reversed, 
and  the  decree  of  strict  foreclosure  affirmed. 

Decree  reversed,  in  part. 
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Jacob  Lehning-  vs.  Michael  Hewett. 

1.  Slander  :    Pleading  and  evidence;  occupation  of  plaintif  inadmissible 

under  general  issue. 
Where,  in  an  action  for  an  alleged  slander,  in  stating  that  the  plaintiff 
had  set  his  house  on  fire  in  order  to  get  the  insurance,  the  general 
issue  only  is  pleaded;  the  occupation  of  the  plaintiff,  as  whether  he 
gambles  or  keeps  a  gambling  house,  has  nothing  to  do  with  the  issue 
in  the  case. 

2.  Same  :    Same.    General  suspicion. 

In  an  action  for  an  alleged  slander  in  stating  that  plaintiff  had  set  his 
house  on  fire  in  order  to  get  the  insurance,  where  the  general  issue 
only  is  pleaded,  the  defendant  can  not  show  that,  after  the  burning 
of  the  house  and  before  the  speaking  of  the  words,  the  plaintiff  was 
generally  suspected  of  having  set  his  house  on  fire. 

Appeal  from  Alexander.     Hon.  "William  H.  Green,  J. 

O'Melveny  <&  Houck  and  D.  W.  Munn,  for  the  appellant. 

Mulkey,  Wall  <&  Wheeler,  for  the  appellee,  admitted  the 
right  of  the  defendant  upon  the  general  issue  to  attack  the  gen- 
eral character  of  the  plaintiff  in  an  action  for  slander,  but  de- 
nied the  right  to  show  specific  acts  of  bad  conduct.  1  Greenl. 
§55. 

[24*]  *  Lawrence,  J.  This  was  an  action  for  slander,  to 
which  the  defendant  pleaded  the  general  issue  only.  On 
the  trial,  the  court  gave  this  instruction:  "  The  court  instructs 
the  jury  that  what  business  the  plaintiff  follows,  whether  he 
gambles  or  keeps  a  gambling  house,  has  nothing  to  do  with 
the  issue  in  this  case,  under  the  pleadings  as  they  now  stand." 
The  giving  of  this  instruction  is  assigned  as  error.  The  in- 
struction, as  worded,  is  certainly  unobjectionable.  The  only  is- 
sue raised  by  the  plea  was,  whether  the  defendant  had  really 
spoken  the  words  charged,  and  with  this  issue,  as  stated  in  the 
instruction,  the  occupation  of  the  defendant  had  clearly  nothing 
to  do. 

It  is  further  urged  that  the  court  erred  in  not  permitting  the 
defendant's  counsel  to  ask  a  witness  whether,  after  the  burning 

of   the  house,  and   before   the   speaking  of    the   words,   the 
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plaintiff  was  generally  suspected  of  setting  his  house  on  fire. 
The  slander  charged  in  the  declaration  was,  that  the  defendant 
had  falsely  stated  the  plaintiff  had  set  his  house  on  fire  in  order 
to  get  the  insurance.  That  a  similar  question  was  inadmissi- 
ble was  held  by  this  court  in  Spring  v.  Bennett,  4  Scam.  47.  It 
is  suggested  that  this  question  is  so  framed  as  to  exclude  the 
hypothesis  that  the  supposed  suspicion  in  the  community  was 
created  by  the  slander  for  which  the  suit  was  brought,  and 
therefore  that  it  cannot  be  said  the  defendant  was  seeking  to  pro- 
tect himself  against  the  consequences  of  his  slander  by  putting 
in  evidence  a  report  created  by  that  very  slander.  Yet 
*  the  report  may  have  been  caused  by  similar  words  spoken  [25*] 
by  him  at  some  time  prior  to  the  speaking  which  the 
plaintiff  happened  to  be  able  to  prove.  To  permit  this  ques- 
tion even  in  the  form  adopted  in  the  present  case,  would  open  a 
dangerous  means  of  securing  impunity  in  assailing  character. 
Judgment  affirmed. 


"William  A.  Latham  vs.  John  E.  Smith.1 

1.  Pleading:  Plea  denying  cancellation  of  revenue  stamp  must  be  sworn  to. 
If  a  revenue  stamp  duly  canceled  is  essential  to  the  validity  of  a  prom- 
issory note  (as  to  which  no  opinion  is  expressed),  the  maker,  where 
he  denies  that  the  initials  on  the  stamp  were  made  either  by  him  or 
by  his  authority,  should,  as  that  is  a  part  of  the  execution  of  the  note, 
verify  his  plea  by  affidavit,  as  in  other  cases ;  and,  if  it  is  not  so  veri- 
fied, there  is  no  error  in  admitting  in  evidence  a  note  with  a  proper 
revenue  stamp  attached,  purporting  to  be  properly  canceled. 

2.  Evidence  :     What  is  not  hearsay. 

In  an  action  by  the  assignee  against  the  maker  of  a  promissory  note,  evi- 
dence of  a  conversation  which  occurred  between  the  maker  and  the 
payee,  at  the  time  when  the  contract  was  made  and  the  instrument 
delivered,  is  not  hearsay. 

3.  Fraud  and  Circumvention:     In  obtaining  a  note,  what  constitutes.2 
The  terms,  fraud  and  circumvention  (the  latter  of  which  seems  to  be 

1  Determined  at  November  term,  1866. 

2  See  Shipley  v.  Carroll,  post,  285;  Champion  v.  Ulmer,  70  111.  322;  Edle- 
man  v.  Byers,  75  id.  367 ;  Depuy  v.  Schuyler,  post,  306. 

Note.  —  In  Woods  v.  Hynes,  1  Scam.  103,  the  maker  pleaded,  to  a  note 
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nearly,  if  not  quite,  synonymous  with  the  former),  used  in  the  11th 
section  of  the  chapter  of  the  revised  statutes  of  1845,  entitled  "  Nego- 
tiable Instruments"  (p.  386;,  declaring  that  if  used  in  obtaining  the 
making  or  execution  of  any  of  the  instruments  designated,  of  which 
a  note  is  one,  such  fraud  or  circumvention  may  be  pleaded  in  bar  to 

in  the  hands  of  a  bona  fide  indorsee  for  value  before  maturity,  that  one 
Wilkin,  the  payee,  had  obtained  the  note  by  fraud,  in  coming  to  Quincy, 
111.,  with  goods  boxed  and  in  crates,  representing  himself  to  be  a  religious 
man  and  a  Presbyterian,  "  in  consequence  whereof,  this  defendant  believed 
said  Wilkin  to  be  an  honest  man  who  would  take  no  advantage  and  use 
no  deception  in  a  trade,"  and  that  he  represented  the  goods  to  be  of  good 
quality  and  equal  in  quantity,  to  be  of  value  to  the  amount  of  the  note. 
Without  averring  that  Wilkin  was  not  a  religious  man  nor  a  Presbyterian, 
the  plea  set  forth  that  the  goods  were  not  of  the  value  and  quantity  repre- 
sented, and  in  no  wise  of  value  to  the  amount  of  said  note;  on  learning 
which,  defendant  had  tendered  the  goods  back.  A  demurrer  to  the  plea 
was  overruled  in  the  circuit  court,  issue  joined,  and  judgment  rendered 
for  the  defendant.  The  supreme  court,  Smith,  J.,  reversed  the  judgment, 
held  the  plea  immaterial,  and  rendered  judgment  for  the  plaintiff  non 
obstante  veredicto,  on  the  ground  that  the  fraud  related  to  the  consideration 
and  not  the  "  obtension  "  of  the  note. 

In  Adams  v.  Wooldridge,  3  Scam.  255,  it  was  held  that  an  express  statute 
was  required  to  render  a  note  void  in  the  hands  of  a  bona  fide  indorsee  for 
value,  and  that  such  statutes  had  only  been  passed  as  to  notes  whose  con- 
sideration was  money  won  at  gaming  (see  Chapin  v.  Dake,  57  111.  295),  and 
as  to  notes  whose  execution  was  obtained  by  fraud.  Neither  statute  ap- 
plied to  a  note  whose  consideration  was  a  wager  on  a  presidential  election. 

In  Mulford  v.  Shepard,  1  Scam.  583,  it  was  held  that  misrepresentation 
on  the  sale  of  a  tract  of  land,  of  the  quantity  of  prairie  broken,  and  con- 
cealment of  the  fact  that  part  of  the  land  was  held  by  a  tenant  under  a  lease, 
related  to  the  consideration  merely,  and  not  to  the  obtaining  of  the  execu- 
tion, and  could  not  be  pleaded  against  a  bona  fide  holder,  etc. 

In  Easter  v.  Minard,  26  111.  494,  held,  that  a  plea  that  the  maker  was 
induced  to  execute  it  as  surety  by  the  false  and  collusive  promise  of  the 
payee  and  principal,  that  it  should  not  be  used  unless  one  Parks  should 
also  execute  it  as  co-security,  whereas  it  was  delivered  to  the  payee  though 
Parks  did  not  execute  it,  related  to  the  obtaining  of  the  execution  of  the 
note  and  not  to  its  mere  consideration,  and  therefore  to  be  a  good  defense 
against  a  bona  fide  holder,  etc.  [This  decision  seems  to  merge  the  distinc- 
tion sometimes  made  between  a  fraudulent  representation  and  a  failure  to 
perform  a  promise.  While  the  promise  in  question  clearly  related  to  the 
execution  of  the  note,  yet  was  it  not  after  all  a  mere  promise  and  not  a 
false  statement  as  to  some  then  existing  fact?  But  in  Edelman  v.  Gilmore, 
75  111.  367,  the  words  "  fraud  and  circumvention"  are  again  construed  in  a 
broader  sense  than  the  terms  "  fraudulent  representations,"  and  are  held 
30 


JUNE  TEEM,  1867.  25 

Latham  vs.  Smith. 

any  action  to  be  brought  on  any  such  instrument  so  obtained,  whether 
brought  by  the  party  committing  such  fraud  or  circumvention,  or  by 
any  assignee  of  such  instrument, —  relate  to  fraud  or  covin  in  the  ob- 
taining of  the  instrument  itself,  and  not  to  the  consideration  upon 
which  it  is  based.     They  do  not  signify  fraud  relating  to  the  quality, 

to  include  an}"  adroit  maneuver,  process  or  device  "whereby  one  is  in- 
duced to  sign  a  promissory  note  without  knowing  it,  or  puts  his  name 
where  one  can  be  written  above  it."  As  the  latter  case,  however,  is  one  of 
forgery,  and  the  former  would  doubtless  amount  to  obtaining  the  note  by 
false  pretenses,  the  spirit  of  the  latter  decision  does  not  seem  to  sanction 
the  holding  a  failure  by  the  payee  to  perform  a  promise  to  obtain  another 
surety  before  putting  the  note  in  circulation,  to  be  a  fraud.    Ed.] 

In  Gridley  v.  Bane,  57  111.529,  the  plea  that  the  maker  sued  was  induced 
to  sign  the  same  by  the  representation  that  another  co-maker  had  signed  it, 
when  in  fact  such  third  signature  was  a  forgery,  was  held  bad  for  not 
averring  that  the  payee  was  privy  to  the  fraud.  To  the  same  effect,  An- 
derson v.  Warne,  71  111.  20. 

In  Shipley  v.  Carroll,  post,  285,  a  plea  by  a  feme  sole,  in  a  suit  by  a  bona  fide 
holder,  etc.  that  a  note  was  written  and  signed  by  her  simply  and  solely  as  a 
matter  of  amusement,  without  any  design  of  delivering  it  to  the  payee,  but 
that  the  payee  stole  it  and  put  it  into  circulation,  without  stating  that  the 
payee  used  any  fraud  or  circumvention  to  induce  the  lady  to  amuse  herself 
in  that  way,  was  held  insufficient.  In  Clarke  v.  Johnson,  54  111.  296,  under 
the  plea  of  fraud  and  circumvention,  it  appearing  that  the  note  was  given 
for  a  machine  which  the  payee  never  delivered,  and  that  the  maker,  after 
signing  the  note,  was  about  to  insert,  before  delivering  it  to  the  payee,  a  con- 
dition that  the  note  was  to  be  void  unless  the  machine  were  delivered;  but 
before  he  had  inserted  it,  the  payee  snatched  the  note  from  him  and  ran 
away;  held,  that  the  case  was  not  one  of  fraud  or  circumvention.  Nor  will 
the  fraudulent  tearing  off  or  detaching  an  unfulfilled  condition  from  a  note 
amount  to  fraud  in  obtaining  its  execution.  Elliott  v.  Levings  &  Co.,  54  111. 
214.  [The  latter  case  would  fall  directly  within  the  common  law  definition 
of  forgery,  as  being  "the  fraudulent  making  or  altering  a  writing  to  the 
prejudice  of  another's  right,"  and  doubtless  the  proper  mode  of  presenting 
the  actual  defense  would  have  been  by  denying  the  execution  of  the  (un- 
conditional) note;  for  there  is  no  principle  of  the  law  merchant,  independ- 
ently of  any  express  statute,  which  would  make  one  who  had  signed  a 
conditional  note  only,  liable  upon  an  unconditional  note,  the  condition 
having  been  torn  off  by  a  forgery;  but  if  the  right  to  remove  the  condition 
rested  upon  a  state  of  facts  which  were  disputed  and  the  condition  was 
removed  in  good  faith,  the  element  of  forgery  being  wanting,  and  an 
authority  to  the  holder  to  remove  the  condition  when  it  had  been  per- 
formed being  implied,  a  different  question  would  be  presented.    Ed.] 

In  Taylor  v.  Atchison,  54  111.  196,  where  patent  right  dealers  presented 
to  the  maker  a  larger  instrument  for  signature,  in  which  the  note  was  con- 
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quantity,  value  or  character  of  the  consideration  that  moves  the  con- 
tract, but  such  a  trick  or  device  as  induces  the  giving  of  one  charac- 
ter of  instrument  under  the  belief  that  it  is  another  of  a  different  char- 
acter; such  as  giving  a  note  or  other  agreement  for  one  sum  or 
thing,  when  it  is  for  another  sum  or  thing;  or  as  giving  a  note 
under  the  belief  that  it  is  a  receipt. 

tained,  and  from  which  it  was  afterwards  detached,  and  as  read  to  him  it 
did  not  purport  to  be  a  note,  the  defense  was  sustained,  there  being  also 
want  of  due  caution  on  the  part  of  the  purchaser  of  the  note.  In  Puffer  v. 
Smith,  57  111.  527,  the  holding  on  like  facts,  except  that  no  negligence  was 
attributed  to  the  holder,  was  the  same,  and  the  defense  was  sustained.  See 
also,  as  to  patent  right  swindlers  generally,  Champion  v.  Ulmer,  76  111.  322. 
But  on  the  other  hand,  if  the  maker  knows  the  instrument  to  be  a  note  at 
the  time  of  signing  it,  and  is  able  to  read  but  trusts  to  the  payee's  reading 
of  it,  and  the  payee  misreads  it  to  him  so  as  to  make  it  conditional  on  the 
maker  selling  a  certain  number  of  machines,  whereas  in  fact  no  such  con- 
dition is  in  the  note,  it  is  error  to  instruct  the  jury  that  these  facts  render 
the  note  void,  but  the  question  should  be  submitted  to  the  jury  whether 
the  maker  used  due  diligence.  Leach  v.  Nichols,  55  111.  273.  But  if  the 
maker  cannot  read  English,  and  the  amount  is  misread  so  as  to  make  it 
ten  times  the  sum  represented,  it  is  fraud  and  circumvention.  Richardson 
v.  Schirtz,  59  111.  313.  In  a  suit  in  a  justice's  court,  it  would  seem  that  a 
sworn  plea  of  nonassumpsit  should  be  treated  as  a  denial  of  the  execution 
of  the  note,  as  is  usual  in  the  circuit  court,  and  the  plaintiff  should  prove 
its  execution,  and  it  is  competent  under  such  a  plea  to  avail  of  proof  that 
the  execution  of  the  note  was  obtained  by  fraud  and  circumvention.  Gla- 
zier v.  Streamer,  57  111.  91. 

Where  the  maker  was  made  to  suppose  the  condition  was  written  on  the 
back  of  the  note,  when  in  fact  it  was  on  another  piece  of  paper,  but  he 
could  read,  it  was  held  that  he  had  not  used  due  diligence  to  enable  him 
to  plead  fraud  and  circumvention  against  a  bona  fide  holder,  etc.  Mead  v. 
Munson,  GO  111.  49.  And  in  one  case,  it  seems  that  if  the  maker  cannot 
read,  and  friends  and  neighbors  are  present,  he  should  have  them  read 
and  not  rely  on  the  reading  by  the  payee.  Swannell  v.  Watson,  71  111.456. 
But  in  Munson  v.  Nichols,  62  111.  Ill,  a  plea  that,  by  the  artifice  of  a  patent 
right  dealer  in  exhibiting  and  reading  a  contract  conditioned  that  nothing 
was  to  be  paid  until  a  certain  quantity  of  patent  rights  were  sold,  and  in- 
ducing defendant  to  believe  that  he  was  filling  up  the  blanks  therein,  and 
then  adroitly  substituting  for  it  another  which  did  not  contain  the  condi- 
tion, and  inducing  defendant  to  sign  it  without  reading  more  than  the 
sum,  on  the  pretense  that  payee's  horses  were  about  to  run  away  and  he 
must  go  immediately,  was  held  sufficient  fraud,  etc.,  to  defeat  the  note  in 
the  hands  of  any  holder.  But  unpardonable  negligence  attaches  to  one 
who  signs  a  note  containing  blanks  which  admit  of  being  filled  up  so  as 
to  increase  the  amount.  Yocum  v.  Smith,  63  111.  321. 
32 


JUNE  TEEM,  1867. 


Latham  vs.  Smith. 


Same  :  Same.  Misrepresentation  as  to  legal  effect  of  the  instrument  not 
fraud  or  circumvention. 

When,  therefore,  the  misrepresentations  related  to  the  legal  effect  of  the 
instrument,  and  not  to  the  form  of  the  note,  the  payee  saying  that  it 
was  not  a  note,  and  could  not  be  so  considered  until  a  revenue  stamp 
was  attached,  and  the  property,  for  which  it  was  given,  delivered; 
and  there  was  no  pretense  that  the  maker  did  not  know  the  amount 
specified  in  it,  or  the  person  to  whom,  or  the  time  when,  it  was  paya- 
ble: Held,  that  this  was  not  such  fraud  or  circumvention  as  avoided 
the  note  in  the  hands  of  an  innocent  holder,  taking  it  by  assignment 
before  its  maturity. 


Error  to  Marion.     Hon.  Silas  L.  Bryan,  J. 

This  was  an  action  begun  before  a  justice  of  the  peace  (Nor- 
man) at  Salem,  in  Marion  county,  by  Latham  against  Smith,  on 
a  promissory  note.  The  jury,  on  the  trial  before  the  justice, 
found  for  the  defendant.  Jury  in  the  circuit  court  found  the 
same.  The  evidence  was,  that  Latham  sold  Smith  an  evaporator 
for  $75,  and  began  to  draw  a  writing.     Smith  asked  him  if  it 

Baldwin  v.  Kilian,  63  111.  650,  as  well  as  Harlow  v.  Boswell,  15  id.  56,  and 
Depuy  v.  Schuyler,  45  id.  306,  reaffirm  the  general  doctrine  that  the  fraud 
must  apply  to  the  obtaining  the  execution  and  not  merely  to  the  consider- 
ation. Thompson  v.  Shoemaker,  68  111.  256,  holds  that  the  assignee  of  a 
note  secured  by  mortgage  is  subject,  so  far  as  the  foreclosure  of  the  mort- 
gage is  concerned,  to  all  equitable  defenses  which  might  be  interposed  by 
the  maker  to  an  action  on  the  note  by  the  payee.  The  same  rule  applies 
to  one  not  the  payee  of  a  promissory  note,  who  becomes  the  owner  thereof 
without  its  having  been  assigned.  Sturges  v.  Miller,  80  111.  241.  Of  course 
we  need  not  cite  authorities  to  the  point  that  if  fraud  and  circumvention 
were  used  in  obtaining  the  execution  of  the  note,  an  assignment  of  it  as 
collateral  security  for  or  in  payment  of  an  antecedent  debt  is  sufficient  to 
constitute  the  holder  a  holder  for  value.  Bowman  v.  Millison,  58  111.  36. 
Nor  is  the  statute  conjunctive,  but  in  the  alternative.  Fraud  or  circum- 
vention; either  suffices.  Hewitt  v.  Johnson,  72  111.513.  If  obtained  by 
fraud  or  circumvention,  no  notice  to  the  assignee  is  material,  nor  need  the 
maker  offer  to  restore  what  he  received  on  giving  the  note.  Hubbard  v. 
Rankin,  Sr.,  71  111.  129;  Hewitt  v.  Jones,  72  id  218.  But  if  the  maker  is 
merely  asked  to  sign  his  name  and  address  on  the  blank  page  of  a  new 
book,  and  the  note  is  afterwards  written  over  the  signature,  the  defense 
applies.  Wilson  v.  Miller,  72  111.  616.  False  representations  as  to  the 
legal  effect  do  not  avail.    Homes  v.  Hale,  71  111.  552. 
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was  a  note,  and  Lattham  said  no,  it  could  not  be  called  a  note 
"because  it  had  no  stamp  on  it;  it  was  only  Latham's  way  of  do- 
ing business.  Smith  then  signed  the  writing,  which  was  a  note. 
Plaintiff  brought  writ  of  error. 

Willard  &  Goodnow,  for  plaintiff  in  error. 

B.  B.  Smith,  for  defendant  in  error. 

[26*]  *  Walkek,  C.  J.  It  is  insisted,  as  the  evidence  shows 
there  was  no  stamp  on  the  note  when  it  was  delivered  to 
the  payee,  that  the  court  erred  in  admitting  it  in  evidence. 
When  the  note  was  offered  in  evidence  there  was  a  proper  rev- 
enue stamp  attached,  and  it  was  canceled  by  having  written  on 
its  face  the  initials  of  the  maker's  name  and  the  date  of  the 
note.  If  the  stamp  is  essential  to  the  validity  of  the  note,  and 
it  was  wrongfully  attached  and  canceled  without  authority,  it 
could  not  give  validity  to  the  instrument.  If  necessary,  the 
note  was  as  incomplete  as  if  it  had  lacked  the  maker's  signature, 
and  the  attaching  and  canceling  it  without  authority  would 
be  as  unauthorized  as  writing  the  maker's  name  to  the  instru- 
ment without  authority.  If  that  is  important,  it  is  the  last  act 
essential  to  its  validity,  and  is  as  much  the  act  of  the  maker  as 
is  the  signature.  And  the  law  will  no  more  presume  that  a 
holder  will  attach  a  stamp  and  cancel  it,  than  that  he  would  at- 
tach the  maker's  name.  And  where  he  denies  that  the  initials 
on  the  stamp  are  his,  he  should,  as  it  is  a  part  of  the  execution, 
verify  his  plea  by  affidavit,  as  in  other  cases,  and  the  issue 
should  be  tried  by  the  jury.  There  was,  therefore,  no  error  in 
admitting  the   note  in  evidence  under  the   pleadings   in  this 

case. 
[27*]  *  It  is  likewise  insisted  that  the  testimony  of  B.  F. 
Smith  was  only  hearsay,  and  was,  therefore,  inadmissible. 
We  are  at  a  loss  to  perceive  the  force  of  this  objection.  It  is 
true,  that  he  detailed  a  conversation  which  occurred  between 
the  maker  and  the  payee,  at  the  time  when  the  contract  was 
made  and  the  instrument  was  delivered.  He  was  present  and 
heard  what  they  said,  and  only  testifies  to  what  he  heard.  He 
did  not  learn  the  facts  of  which  he  speaks  from  third  persons. 
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Had  he  not  heard  the  conversation  of  the  parties,  but  had 
learned  it  from  others,  then  it  would  have  been  hearsay  evi- 
dence, and  inadmissible. 

It  is  also  urged  that  the  evidence  fails  to  sustain  the  verdict 
—  that  it  does  not  establish  fraud  and  circumvention  in  obtain- 
ing the  note.  The  defense  is  provided  for  in  the  eleventh  sec- 
tion of  the  chapter  entitled  "  Negotiable  Instruments."  It  de- 
clares that,  if  any  fraud  or  circumvention  be  used  in  obtaining 
the  making  or  execution  of  any  of  the  instruments  aforesaid, 
such  fraud  or  circumvention  may  be  pleaded  in  bar  to  any  ac- 
tion to  be  brought  on  any  such  instrument  so  obtained,  whether 
such  action  be  brought  by  the  party  committing  such  fraud  or 
circumvention,  or  any  assignee  or  assignees  of  such  instru- 
ment." A  note  is  one  of  the  instruments  referred  to  in  this 
section.  A  fraud  in  obtaining  a  note  may  consist  of  any  arti- 
fice practiced  upon  a  person  to  induce  him  to  execute  it,  when 
he  did  not  intend  to  do  such  an  act.  Circumvention  seems  to 
be  nearly,  if  not  quite,  synonymous  with  fraud. 

It  is  any  fraud  whereby  a  person  is  induced  by  deceit  to  make 
a  deed  or  any  other  instrument.  It  must  be  borne  in  mind, 
that  the  fraud  or  covin  must  relate  to  the  obtension  [obtaining] 
of  the  instrument  itself,  and  not  to  the  consideration  upon 
which  it  is  based.  It  is  not  fraud  which  relates  to  the  quality, 
quantity,  value  or  character  of  the  consideration  that  moves 
the  contract,  but  it  is  such  a  trick  or  device  as  induces  the  giv- 
ing of  one  character  of  instrument  under  the  belief  that  it  is 
another  of  a  different  character;  such  as  giving  a  note  or  other 
agreement  for  one  sum  or  thing,  when  it  is  for  another  sum 
or  thing;  or  as  giving  a  note  under  the  belief  that  it  is  a 
receipt.  Woods  v.  Hynes,  *1  Scam.  103;  MuJ/ord  v.  [28*] 
Shejpard,  id.  583;  Adams  v.  Wooldridge,  3  id.  255. 
When  the  fraud  relates  to  the  consideration,  the  defense  must 
be  for  a  total  or  partial  failure  of  consideration  moving  the  ex- 
ecution of  the  instrument. 

The  misrepresentations  in  this  case  related  to  the  legal  effect 
of  the  instrument,  and  not  to  the  form  of  the  note.  The  dec- 
laration was  not  that  it  was  simply  a  memorandum  of  their 
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agreement.  But  the  payee  said  it  was  not  a  note,  that  it  could 
not  be  considered  such  until  the  stamp  was  attached  and  the 
property  was  delivered.  It  appears  that  the  maker  could  read, 
and  the  presumption  must  be  indulged  that  he  read  it  before 
he  attached  his  signature  to  the  instrument.  If  then  there  was 
any  misrepresentation,  it  related  to  the  legal  effect,  and  not  to 
the  character  of  the  instrument.  The  maker  could,  and  was 
bound  to,  judge  of  the  legal  import  of  such  an  instrument.  If 
a  stamp  was  essential,  then  it  was  not  a  note  when  it  was  de- 
livered, and  never  became  such  unless  he  afterward  placed  the 
stamp  on  it,  or  authorized  it  to  be  done.  We  are  therefore  of 
the  opinion  that  this  evidence  fails  to  show  such  fraud  and  cir- 
cumvention as  avoids  the  note  in  the  hands  of  an  innocent 
holder,  taking  it  by  assignment  before  its  maturity.  There  is 
no  pretense  that  he  did  not  know  the  amount  specified  in  it,  or 
the  person  to  whom,  or  the  time  when  it  was  payable;  but  the 
defense  relied  upon  is,  that  he  was  misled  as  to  the  effect  and 
consequences  of  giving  such  an  instrument.  We  are  therefore 
of  the  opinion  that  the  evidence  fails  to  sustain  the  verdict,  and 
that  the  court  erred  in  overruling  the  motion  for  a  new  trial; 
and  the  judgment  must  be  reversed  and  the  cause  remanded. 
Judgment  reversed. 


[29*]      *William  A.  Latham  vs.  John  E.  Smith. 

Constitutional  Law  :    Instrument  need  not  be  transferred  in  order  to  be 
admissible  in  evidence  in  a  state  court. 
Congress  has  no  power  to  require  an  instrument  to  be  stamped,  as  a  con- 
dition  precedent  to  its  validity  and  admissibility  in  evidence  in  a 
state  court.1 

1  Craig  v.  Dimock,  47  111.  308;  Bunker  v.  Green,  48  id.  243;  TT.  S.  Exp. 
Co.  v.  Haines,  id.  248;  Hanford  v.  Obreclit,  49  id.  146;  Bowen  v.  Byrne, 
55  id.  467.    See,  also,  Cooley's  Const.  Lim.  484,  note,  where  the  cases  de- 
cided in  other  states  are  fully  collected. 
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Appeal  from  Marion.     Hon.  Silas  L.  Bryan,  J. 

The  case  reported  in  the  pages  immediately  preceding  having 
been  again  tried  in  the  court  below,  and  verdict  and  judgment 
having  again  been  rendered  for  the  defendant,  was  again  brought 
to  this  court  by  appeal,  the  question  for  determination  being 
whether  congress  is  authorized  to  enact  a  law  requiring  an  in- 
strument to  be  stamped,  as  a  condition  precedent  to  its  admissi- 
bility in  evidence  in  a  state  court. 

Willard  &  Goodnow,  for  appellant: 

B.  B.  Smith,  for  appellee: 

*Breese,  C.  J.  The  note  in  this  case  bears  date  Au-  [*29] 
gust  26,  1865,  and  is,  of  course,  so  far  as  the  "  stamping  " 
is  concerned,  governed  by  the  act  of  congress  of  June  30, 1864. 
Section  158  of  that  act  provides,  "  that  any  person  who  shall 
make,  sign  or  issue,  or  who  shall  cause  to  be  made,  signed  or 
issued,  any  instrument,  document  or  paper  of  any  kind  or  descrip- 
tion whatsoever,  or  shall  accept,  negotiate  or  pay,  or  cause  to  be 
excepted,  negotiated  or  paid,  any  bill  of  exchange,  draft  or  order, 
or  promissory  note  for  the  payment  of  money,  without  the 
same  being  duly  stamped,  or  having  thereupon  an  adhe- 
sive stamp  for  donating  the  tax  *  chargeable  thereon  and  [30*] 
canceled  in  the  manner  required  by  law,  with  intent  to 
evade  the  provisions  of  this  act,  shall,  for  every  such  offense, 
forfeit  the  sum  of  fifty  dollars;  and  such  instrument,  document, 
or  paper,  bill,  draft,  order  or  note,  not  being  stamped  according 
to  law  shall  be  deemed  invalid  and  of  no  effect." 

By  schedule  B  attached  to  the  act,  the  note  in  question  was 
subject  to  a  stamp  duty  of  five  cents. 

There  is  no  proof  whatever,  nor  is  there  any  ground  for  the 
presumption,  that  the  stamp  was  omitted  with  the  intent  to 
evade  the  provisions  of  this  act,  but  through  sheer  forgetful - 
ness  or  ignorance.  A  stamp,  however,  was  placed  upon  it  by 
the  payee  of  the  note  before  suit  was  brought  on  it,  so  that 
the  revenue  has  not  been  deprived  of  the  duty. 

The  note  was  made  for  a  good  and  valuable  consideration, 
and  recognized  by  the  laws  of  this  state  as  a  valid  instrument, 
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and  competent  evidence  in  the  courts  of  the  state  to  charge 
the  party  making  it  with  the  debt  specified  in  it. 

Whilst  we  concede  to  the  congress  the  power  to  lay  and  col- 
lect taxes,  duties,  imposts  and  excises  to  pay  the  debts  of  the 
Union,  we  deny  its  power  to  go  into  the  states,  and  under  the 
pretense  of  laying  and  collecting  such  taxes,  take  away  from 
the  states  legitimate  and  long  established  rights  which  they 
have  ever,  and  for  their  own  preservation,  must  be  allowed  to 
exercise  without  question.  The  principle  of  the  case  of  Mc- 
Culloch  v.  The  State  of  Maryland,  4  Wheat.  316,  sanctions 
this  view. 

We  have  no  time  now  to  enter  into  an  extended  argument 
in  support  of  the  position  we  assume,  nor  do  we  conceive 
much  argument  is  necessary.  If  our  system  of  government  is 
to  remain,  as  the  wise  and  good  men  fashioned  it,  a  strictly 
federative  system,  the  states  sovereign  over  all  subjects  within 
their  proper  sphere  of  action,  as  the  general  government  is 
over  all  subjects  confided  to  it  by  the  constitution,  then  no 
power  exists  in  the  congress  to  declare  by  law  what  shall,  or 
shall  not  be  evidence  in  a  state  court,  and  what  domestic  con- 
tracts made  by  the  people  of  the  states,  in  virtue  of  their 
[31*]  own  *  laws,  and  having  no  connection  with  the  federal 
government,  shall  be  valid  or  the  contrary.  The  general 
government  is  as  powerless  in  this  regard  as  a  state  would  be 
which  should  attempt  to  interfere  with  the  subjects  and  rights 
exclusively  confided  to  the  general  government. 

Our  system  of  government,  while  complex,  is,  when  put  in 
motion  and  moving,  as  it  has  for  more  than  sixty  years,  simple 
and  well  understood,  and  has  been  productive  of  happiness 
and  made  all  the  people  subjected  to  it,  secure  in  their  prop- 
erty, their  lives  and  liberty. 

Like  the  solar  system  with  the  powerful  central  sun  around 
which  the  planets  move  in  their  prescribed  orbits,  so  do  the 
states,  each  sovereign  in  its  sphere,  move  in  their  allotted  orbits, 
and  like  the  planets,  have  their  own  independent  revolution, 
each  on  its  own  axis;  should  either  move  wildly  from  its  sphere, 
wide  spread  ruin  would  be  the  inevitable  result. 
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The  power  of  congress  to  tax  these  instruments  can  be  effect- 
ually carried  out  by  the  imposition  of  a  fine  upon  the  negli- 
gent party,  if  willfully  so,  and  the  innocent  payee  fully  pro- 
tected, without  any  encroachment  upon  the  right  of  the  states 
to  make  the  instrument  valid  as  evidence  in  their  own  courts, 
and  for  all  other  purposes  germane  to  its  execution. 

This  view  of  the  case  renders  it  unnecessary  to  discuss  the 
several  instructions  to  which  exceptions  were  taken.  The  judg- 
ment must  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings consistent  with  this  opinion. 

Judgment  reversed. 

Lawrence,  J.,  dissenting. 
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*Isaac  Wells,  Survivor,  etc.,  vs.  Mercie  H.  Miller,  [33*] 
Administratrix  of  Joseph  C.  Miller,  deceased. 

1.  Administration  of  Estates:    Limitation  op  Claims.     What  is  a 

sufficient  exhibition  of  a  claim  to  prevent  its  being  barred  by  lapse  of 
time} 
Under  the  116th  section  of  the  statute  of  wills  (Rev.  Stat.  1845,  561),  pro- 
viding that  "  the  manner  of  exhibiting  claims  against  the  estate  of  any 
testator  or  intestate,  may  be  by  serving  a  notice  of  such  claim  on  the 
executors  or  administrators,  or  presenting  them  the  account,  or  filing 
the  account,  or  a  copy  thereof,  with  the  court  of  probate;  "  where  it 
appeared  that  within  two  years  after  the  issue  of  letters  of  adminis- 
tration, a  copy  of  the  account  against  an  intestate  was  furnished  to 
the  son-in-law  of  the  administratrix,  who  called  upon  the  plaintiff,  at 
her  request,  to  procure  a  copy;  and  that  subsequently,  and  within  the 
two  years  aforesaid,  she  requested  her  attorney  for  the  estate  to  see 
the  plaintiff  in  regard  to  a  settlement,  who  did  see  the  plaintiff,  when 
a  copy  of  the  account  was  again  furnished  to  him:  Held,  that  this 
was  a  sufficient  presentation  of  the  account  within  the  meaning  of 
the  statute,  and  that  the  claim  was  not  barred  by  the  lapse  of  two 
years  without  its  having  been  exhibited. 

2.  Same:    Same,    Effect  of  act  of  February  21,  1859. 

The  act  of  February  21,  1859,  providing  that  whenever  a  person  having 
a  claim  against  an  estate  fails  to  present  it  at  the  term  of  the  court 

1  See  Mason  v.  Tiffany,  post,  392;  Barbero  v.  Thurman,  49  111.  283. 
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selected  by  the  administrator,  it  shall  be  the  duty  of  such  person  to 
file  a  copy  with  the  county  clerk,  with  an  order  for  a  summons  to 
the  administrator,  and  that  the  suit  be  docketed  and  heard  at  the  re- 
turn term,  unless  continued  for  cause  shown,  but  which  prescribes 
no  time  within  which  the  claim  shall  be  so  filed  with  the  county 
clerk,  creates  no  new  rule  in  this  regard,  and  the  court  has  no  right 
to  say  that  a  claim  shall  be  barred  under  this  act,  if  not  filed  at  a 
particular  time.  Said  act  is  very  imperfect,  and,  as  framed,  is  simply 
directory  as  to  the  mode  of  prosecuting  a  claim  in  the  county  court. 
It  does  not,  either  directly  or  by  implication,  repeal  the  116th  section 
of  the  statute  of  wills,  above  quoted. 

3.  Same:    Two  years'  limitation,  how  prevented  since  act  of  1859. 

The  running  of  the  two  years'  limitation  may  still  be  prevented  by  pre- 
senting the  claim  or  account  to  the  administrator. 

4.  Circuit  Courts,  Jurisdiction  of:    In  actions  against  executors  and 

administrators;  Act  of  1859. 
The  act  of  February  21,  1859,  does  not  oust  the  circuit  court  of  its  juris- 
diction over  suits  against  executors  and  administrators,  to  be  deter- 
mined according  to  the  provisions  of  the  statute  of  wills. 

5.  Pleading. 

It  seems  that  the  question  whether  a  claim  has  been  presented  in  apt 
time  against  the  estate  of  a  deceased  party  may  be  raised  by  a  notice 
accompanying  the  plea  of  the  general  issue,  and  that  such  notice 
will  have  the  force  of  a  special  plea. 

6.  Judgments:     On  claims  against  estates ;  how  to  he  directed  to  be  paid. 
Where,  in  assumpsit  against  an  administratrix  to  recover  the  price  of 

property  sold  her  intestate,  the  allowance  of  the  claim  was  resisted, 
on  the  ground  that  it  had  not  been  exhibited  l  within  two  years  after 
the  granting  of  letters  of  administration ;  but  the  evidence  showed 
that  it  had  been  sufficiently  presented  within  that  time :  Held,  that 
a  judgment  for  the  plaintiff,  to  be  satisfied  out  of  such  assets  as  may 

1  Claim  should  be  so  presented  as  to  give  an  opportunity  to  the  executor 
or  administrator  to  appear  and  contest  it,  Propst  v.  Meadows,  13  111.  157 ; 
Reitzell  v.  Miller,  25  id.  67.  If  plaintiff  fail  to  exhibit  his  account  within 
two  years,  he  is  entitled  only  to  judgment  to  be  satisfied  out  of  assets 
thereafter  to  be  discovered,  Judy  v.  Kelly,  11  111.  211 ;  Rowan  v.  Kirkpat- 
rick,  14  id.  1;  Peacock  v.  Haven,  22, id.  23;  Thorn  v.  Watson,  5  Gilm.  26; 
People  «.  White,  11  111.  342;  Stillman  v.  Young,  16  id.  318;  Wingate  v. 
Pool,  23  id.  118.  Such  creditor  is  not  confined  to  assets  discovered  after 
his  judgment  is  rendered,  Stone  v.  Clarke's  Adm'rs,  40  111.  411.  The  stat- 
ute not  a  bar  to  recovery  of  judgment  on  claims  not  exhibited  within  two 
years  from  the  granting  of  letters,  but  the  judgment  must  be  special  to  be 
satisfied  from  assets  subsequently  discovered,  Shepard  v.  National  Bank, 
67  111.  292. 
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"be  or  may  have  been  discovered  after  two  years  from  the  granting  of 
letters  of  administration,  and  not  inventoried  or  accounted  for  by  the 
administratrix,  was  erroneous;  and  that  it  should  have  been  directed 
to  be  paid  in  due  course  of  administration. 

Error  to  Superior  Court  of  Chicago.  Hon.  Joseph  E. 
Gary,  J. 

In  this  case,  Wells  sued  in  assumpsit  as  the  surviving  part- 
ner of  the  firm  of  Wells  &  Sears,  to  recover  the  balance  due  on 
a  bill  of  lumber,  viz.:  $1,437.01.  Defendant,  with  her  plea  of 
the  general  issue,  gave  notice  that  she  would  prove  on  the  trial 
that  letters  of  administration  were  granted  to  her  June  15  th, 
I860,  and  that  plaintiff's  demand  was  not  exhibited  against  the 
estate  of  said  Miller  within  two  years,  nor  within  the  same  time 
was  a  copy  of  the  demand  filed  with  the  county  clerk  of  Cook 
county,  with  an  order  for  a  summons  to  the  administrator,  and 
that  defendants  will  insist  upon  the  statute  of  limitations,  to 
wit,  §  115  of  chapter  concerning  wills,  being  eh.  110  of  R.  S., 
and  that  if  plaintiff  shall  be  entitled  to  judgment,  it  must  be  a 
judgment  to  be  satisfied  only  out  of  property  of  said  intestate 
discovered  by  said  plaintiff  subsequent  to  the  expiration  of 
said  two  years,  and  not  inventoried  or  accounted  for  by  said 
administratrix.  On  the  trial,  plaintiff  proved  his  account 
against  deceased  for  lumber  sold,  and  as  to  presentation  of  the 
claim  to  the  administratrix,  proved  that  in  or  about  August, 
1860,  one  Seymour,  defendant's  son-in-law,  came  as  defendant's 
agent,  to  get  their  account  with  Miller,  and  that  Wells  turned 
to  his  ledger  and  read  off  the  account  to  Seymour,  who  copied 
the  items  as  Wells  read  them,  and  that  Judge  E-ucker,  before 
bringing  an  action  of  trover  against  Wells,  Sears  &  Noble  for 
the  conversion  of  the  lumber  here  sued  for,  also  called  on  Wells 
&  Sears  to  get  a  settlement,  and  this  account  was  talked  over 
to  him.  The  judgment  was  for  the  plaintiffs  for  $1,437.01 
damages  and  costs,  "  to  be  satisfied  out  of  such  estate  or  assets 
of  said  J.  C.  Miller,  as  may  be  or  may  have  been  discovered, 
after  two  years  from  the  granting  of  letters  of  administration 
on  said  estate,  and  not  inventoried  or  accounted  for  by  said  ad- 
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ministratrix,"  to  reverse  which  judgment  the  plaintiff  prose- 
cuted a  writ  of  error. 

Rich  <&  Waterman,  for  plaintiff  in  error,  contended  that  the 
statute  of  limitations  must  be  pleaded  specially,  and  could  not 
be  set  up  by  way  of  notice,  citing  Judy  v.  Kelly,  11  111.  216. 

J.  8.  Page,  for  defendant  in  error,  cited  Sess.  Laws  1859,  p. 
93,  §  3,  and  Sloo  v.  Pool,  15  111.  48;  Judy  v.  Kelly,  11  111. 
216;  Thorn  v.  Watson,  5  Gilm.  29;  Bradford  v.  Jones,  IT  111. 
94;  Stone  v.  Williams,  MS.  op'n,  1866. 

[35*]  ^Lawrence,  J.  This  was  an  action  of  assumpsit  brought 
by  Wells  &  Sears  against  Mercie  H.  Miller,  administra- 
trix of  Joseph  C.  Miller,  deceased,  to  recover  a  balance  due 
them  for  lumber  sold.  The  defendant  resisted  the  allowance 
of  the  claim,  on  the  ground  that  it  had  not  been  exhibited 
within  two  years  after  letters  of  administration  had  been 
granted. 

The  116th  section  of  the  statute  of  wills  provides,  that  the 
manner  of  exhibiting  claims  may  be  by  serving  a  notice  of 
such  claim  on  the  executor  or  administrator,  or  by  presenting 
them  the  account,  or  filing  it  in  the  court  of  probate.  It  ap- 
pears by  the  proof  that  a  copy  of  the  account  was  furnished  to 
Seymour,  the  son-in-law  of  defendant,  who  called  upon  the 
plaintiffs,  at  her  request,  to  procure  a  copy,  and  that  subse- 
quently she  requested  Rucker,  her  attorney  for  the  estate,  to 
see  plaintiffs  in  regard  to  a  settlement.  He  did  see  them,  and 
a  copy  of  the  account  was  again  furnished  to  him.  We  are  of 
opinion  that  this  was  a  sufficient  presentation  of  the  account, 
within  the  meaning  of  the  statute.  The  administratrix  was 
fully  informed  of  the  precise  amount  and  character  of  the 
claim,  and  a  copy  of  the  account  was  twice  furnished  her 
through  her  agent.  The  claim  was  not,  therefore,  barred  by 
the  lapse  of  the  two  years. 

The  act  of  February  21,  1859,  is  quoted  by  the  counsel  for 

the  administratrix,  as  applicable  to   this   case,  but   that   act 

clearly  creates  no  new  rule  in  this  regard.     It  provides  that 

whenever  a  person  having  a  claim  against  an  estate  fails  to 
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present  it  at  the  term  of  the  court  selected  by  the  administra- 
tor, it  shall  be  the  duty  of  such  person  to  file  a  copy  with  the 
county  clerk,  with  an  order  for  summons  to  the  administrator. 
The  act  then  directs  the  suit  to  be  docketed  and  heard  at  the 
return  term,  unless  continued  for  cause  shown.  But  no  time 
is  prescribed  within  which  the  claim  shall  be  filed  with  the 
county  clerk,  and  even  if  we  were  to  assume  that  the  legisla- 
ture intended  the  claim  should  be  filed  at  the  next  term  after 
that  selected  by  the  administrator,  the  law  does  not  de- 
clare the  '^consequence  of  a  failure  to  file  it.  But  we  [36*] 
have  no  right  to  assume  this,  as  the  legislature  has  not 
said  it.  Neither  have  we  any  right  to  say  that  the  claim  shall 
be  barred  under  this  act  if  not  filed  at  a  particular  time,  or 
what  shall  be  the  consequences.  The  act  is  very  imperfect. 
We  cannot  say  whether  the  penalty  for  not  filing  was  designed 
to  be  loss  of  the  debt,  or  only  its  postponement  to  other  claims, 
or  perhaps  the  payment  of  all  costs  by  the  claimant.  It  would 
be  pure  legislation  in  us,  if,  in  the  absence  of  any  direction  in 
the  act  as  to  the  time  when  the  claim '  should  be  filed  with  the 
county  clerk,  and  as  to  the  penalty  for  not  filing  it,  we  should 
undertake  to  say  when  it  must  be  filed,  and  that,  if  not  then 
filed,  it  shall  be  barred;  and,  in  doing  this,  establish  an  en- 
tirely different  rule  from  that  laid  down  in  the  statute  of  wills. 

As  the  legislature  has  framed  the  act  of  1859,  it  is  simply 
directory  as  to  the  mode  of  prosecuting  a  claim  in  the  county 
court.  It  does  not  either  directly,  or  by  implication,  repeal  the 
116th  section  of  the  statute  of  wills,  nor  does  it  oust  the  circuit 
court  of  its  jurisdiction  over  suits  against  executors  and  ad- 
ministrators, to  be  determined  according  to  the  provisions  of 
that  statute.  The  running  of  the  two  years'  limitation  may 
still  be  prevented  by  presenting  the  claim  or  account  to  the 
administrator. 

It  follows  from  what  we  have  said  that  this  judgment,  instead 
of  directing  payment  to  be  made  out  of  assets  to  be  thereafter 
discovered  and  inventoried,  should  have  been  for  payment  in 
due  course  of  administration.  What  the  due  course  of  admin- 
istration would  be  in  a  case  of  this  character,  is  a  question  not 
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presented  by  this  record,  nor  argued  by  counsel,  and  not  free 
from  difficulty.  The  judgment  must  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


[37*]  *  Samuel  Allison  vs.  The  People  of  the  State  of 

Illinois. 

1.  Bastardy:    Degree  of  evidence  requisite  to  sustain  a  conviction.1 

A  prosecution  for  bastardy,  although  iu  form  a  criminal  proceeding,  is 
in  effect  civil  in  its  nature;  and  being  so,  like  a  civil  case,  a  prepon- 
derance of  evidence  only  is  required  to  sustain  a  verdict  finding  the 
defendant  to  be  the  father  of  the  child.  It  is  not  required  that  every 
reasonable  doubt  should 'be  excluded  by  the  evidence,  to  warrant  a 
conviction. 

2.  New  Trial:    Not  granted  upon  affidavits  of  jurors  impeaching  tJieir  ver- 

dict} 
Affidavits  of  jurors  trying  a  cause  will  not  be  received  to  impeach  their 
verdict  for  misconduct. 

3.  Same  :    Not  granted,  where  the  facts  sworn  to  were  derived,  from  jurors. 
So,  the  affidavits  of  persons  not  jurors  in  the  cause,  cannot  be  received  to 

impeach  the  verdict,  where  the  facts  sworn  to  in  the  affidavits  were 
derived  from  the  jurors. 

Error  to  Woodford.     Hon.  S.  A.  Richmond,  J. 

This  was  a  prosecution  for  bastardy.  The  prosecuting  wit- 
ness, a  Miss  Elizabeth  Strawsburgh,  testified  that  defendant  was 
the  father  of  the  child  by  a  single  act  of  intercourse,  occurring 
on  December  11th,  1865,  while  defendant  was  attending  her 
home  in  the  evening  from  the  house  of  defendant's  mother.  The 
evidence  to  impeach  the  prosecuting  witness  consisted  of  that 
of  Mrs.  Allison,  defendant's  mother  and  a  boarder  at  her  house, 

1  See  Mann  v.  People,  35  111.  467,  note;  Forester  v.  Guard,  Breese,  74;  but 
also  Smith  v.  Eames,  3  Scam.  76. 

2  Also  Peck  v.  Brewer,  48  111.  54.  The  doctrine  that  affidavits  of  jurors 
cannot  be  received  to  impeach  their  verdict,  is  stated  in  Graham  and  Water- 
man on  New  Trials,  vol.  3,  p.  1429,  to  have  prevailed  in  England  from 
1770,  and  universally  in  this  country,  except  in  Tennessee. 
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who  testified  that  Miss  Strawsburgh  was  not  at  Mrs.  Allison's 
house  on  the  day  in  question ;  also  evidence  that  the  prosecuting 
witness  had  had  another  bastard  child  four  years  previously  to 
the  present  one;  that  at  the  time  of  the  alleged  intercourse  with 
defendant,  she  was  engaged  to  be  married  to  one  McClure, 
and  frequently,  while  attending  a  Mrs.  Leighton,  in  whose 
employment  they  were,  in  her  sickness,  the  prosecuting  wit- 
ness and  McClure  remained  together  all  night,  every  night 
for  several  weeks  under  the  same  quilt,  on  the  floor  of  the  room 
in  wdiich  Mrs.  Leighton  lay  ill,  the  lights  being  kept  burning, 
and  other  persons  sleeping  in  the  same  room,  and  entering  the 
same  frequently.  ~No  act  of  intercourse  was  seen,  however,  be- 
tween the  prosecuting  witness  and  McClure. 

The  jury  found  defendant  to  be  the  father  of  the  child.  On 
the  motion  for  a  new  trial,  the  affidavits  of  Stevens  and  McCoy, 
two  of  the  jurymen,  that  Clark,  the  constable  in  charge  of  the 
jury,  participated  in  their  deliberations,  and  urged  them  by 
various  arguments  to  find  a  verdict  against  the  defendant  were 
read.  The  motion  for  a  new  trial  was  overruled,  and  judgment 
rendered,  from  which  defendant  brings  error. 

Robert  G.  Ingersoll  and  S.  D.  Puterhaugh,  for  plaintiff  in 
error.     Clark  and  Christian,  for  defendants  in  error. 

"Walker,  J.  This  was  a  prosecution  for  bastardy.  The  cause 
was  tried  below,  before  the  court  and  a  jury,  and  resulted  in  a 
verdict  of  guilty  against  plaintiff  in  error.  The  court  there- 
upon rendered  a  judgment  on  the  verdict,  after  overruling  a 
motion  for  a  new  trial.  The  cause  is  brought  to  this  court,  and 
the  refusal  of  the  court  below  to  grant  a  new  trial,  is  urged  as 
a  ground  of  reversal.  It  is  first  insisted  that  the  evidence  was 
insufficient  to  warrant  the  finding  of  the  jury.  It  appears  that 
the  evidence  of  the  prosecuting  witness  is  clear  and  positive 
that  plaintiff  in  error  is  the  father  of  the  child,  and  there 
is  no  ^pretense  that  it  is  not  a  bastard.  It  is,  however,  [38*] 
insisted  that  the  prosecuting  witness  was  shown  to  be  un- 
worthy of  belief,  and  that  she  was  contradicted  by  credible  tes- 
timony, and  that  the  verdict  is  so  clearly  unsupported  by  the 
evidence  that  the  judgment  should  be  reversed.  47 
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It  has  been  repeatedly  held  by  this  court,  that,  whilst  this 
proceeding  is,  in  form,  criminal,  it  is,  in  effect,  civil  in  its  na- 
ture; and,  being  so,  like  a  civil  case,  a  preponderance  of  evi- 
dence is  only  required  to  sustain  a  verdict  finding  defendant  to 
be  the  father  of  the  child;  that  it  does  not  require  that  every 
reasonable  doubt  should  be  excluded  by  the  evidence  to  warrant 
a  conviction.  Mann  v.  The  People,  35  111.  467 ;  Moloney  v. 
The  People,  38  id.  62.  It  then  follows  that  a  preponderance  of 
evidence  is  sufficient,  and  if  there  is  such  evidence  in  this  case, 
the  judgment  of  the  court  below  should  not  be  reversed  for  the 
want  of  evidence. 

To  overcome  her  evidence,  plaintiff  in  error  introduced  evi- 
dence that  tended  to  show  that  coition  could  not  have  taken 
place  on  the  day  fixed  by  the  prosecuting  witness.  And  she 
having  stated  that  she  had  illicit  intercourse  with  no  other  man 
than  plaintiff  in  error,  between  the  first  of  October,  1865,  and 
the  birth  of  the  child,  he  introduced  evidence  tending  to  show 
that  she  might  have  had  such  intercourse  with  one  McClure,  in 
January,  1866,  to  whom  she  testified  she  was  engaged  to  be 
married.  We  are  not  prepared  to  say  that  the  jury  would  not 
have  been  warranted  in  saying  that  she  was  successfully  im- 
peached. But  they  having  given  credence  to  her  evidence,  we 
cannot  say  that  they  did  wrong.  It  was  for  1hem,  on  seeing 
the  witnesses  and  hearing  them  testify,  to  say  which  were  enti- 
tled to  credit.  They  have  found  in  favor  of  the  credibility  of 
the  prosecuting  witness,  and  we  are  not  inclined  to  disturb  the 
finding. 

It  is  next  insisted  that  the  affidavits  filed  by  plaintiff  in  error 
showed  such  misconduct  on  the  part  of  the  jury,  and  the  offi- 
cer having  them  in  charge,  as  required  the  court  below  to  set 
aside  the  verdict  and  to  grant  a  new  trial.  It  appears  that 
[39*]  several  jurymen  who  tried  the  case  filed  affidavits  *that  the 
constable  having  them  in  charge  took  a  part  in  their  dis- 
cussion after  they  retired,  and  gave  it  as  his  opinion  that  plaintiff 
in  error  was  guilty,  —  using  various  arguments  to  convince 
them  that  they  should  so  find.  The  rule  is  understood  to  be 
well  settled,  that  affidavits  of  jurymen  trying  a  cause  will  not 
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be  received  to  impeach  their  verdict  for  misconduct.  And  one 
of  the  reasons  is,  that,  where  there  has  been  such  misconduct 
on  the  part  of  the  jury  as  requires  their  verdict  to  be  set  aside, 
they  have  thereby  placed  themselves  in  contempt  of  the  court, 
and  rendered  themselves  liable  to  punishment. 

"When  an  effort  is  made  to  corrupt  the  administration  of  jus- 
tice, whether  by  the  parties  or  officer  having  the  jury  in  charge, 
by  any  effort  to  influence  them  in  their  finding,  it  is  the  duty 
of  the  jury  to  promptly  report  the  fact  to  the  court.  And  upon 
the  establishment  of  the  fact,  it  becomes  the  duty  of  the  court 
to  punish  the  offense  in  such  a  manner  as  to  prevent  its  repe- 
tition. Jurymen  should  not  only  avoid  such  corrupting  influ- 
ences, but  should,  if  not  for  the  sake  of  their  character,  at  least 
for  the  preservation  of  the  character  of  our  courts  of  justice, 
promptly  repel  and  report  all  such  advances.  It  is  so  flagrant 
an  outrage  on  the  rights  of  the  parties,  and  such  a  contempt  of 
justice  and  the  authority  of  our  legal  tribunals,  that  all  such 
gross  violations  of  the  correct  administration  of  justice  should 
be  effectually  checked. 

It  is,  however,  urged,  that  in  this  case  there  are  affidavits  of 
persons  not  jurymen  in  the  case,  and  that  they  of  themselves 
were  sufficient  to  require  the  granting  of  a  new  trial.  When 
examined,  it  seems  that  the  facts  sworn  to  in  those  affidavits 
were  derived  from  the  jurymen.  "We,  therefore,  perceive  no 
difference  in  the  effect,  whether  the  facts  are  sworn  to  by  the 
jurymen,  or  by  persons  learning  them  from  the  jurymen.  To 
receive  and  act  upon  these  affidavits,  would  be  to  do  indirectly 
what  the  law  does  not  permit  to  be  done  directly.  Such  a 
course  cannot  be  adopted.  Whilst  it  may  be  true  that  the  jury 
may  have  been  guilty  of  misconduct,  still  it  is  not  established 

by  evidence  upon  which  the  court  was  authorized  to  act. 
*This  is  the  uniform  current  of  authority,  so  far  as  we  have  [40*] 

been  able  to  find,  and  no  reason  is  perceived  for  holding 
differently.     We  are  satisfied  that  the  rule  is  based  on  wise  and 

salutary  considerations,  and  that  the  practice  should  not  be  dis- 
turbed. By  the  previous  decisions  of  this  court,  we  regard  the 
practice  as  settled  in  this  state. 
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Perceiving  no  error  for  which  the  judgment  of  the  court  be- 
low should  be  reversed,  it  must  be  affirmed. 
Judgment  affirmed. 


Isaac  W.  Reed  vs.  Cyrus  M.  Hawley. 

1.  Forcible  Detainer:     When  it  lies  against  a  sub-lessee. 

Under  the  statute,  if  a  sub-lessee  holds  over  after  the  termination  of  the 
original  lease,  an  action  of  forcible  detainer  lies  against  him. 

2.  Same  :    Notice  to  quit;  how  to  be  signed  by  agent. 

Where  a  notice  to  quit  was  signed,  "For  Cyrus  M.  Hawley,  by  William 
C.  Prouty,  an  authorized  agent: "  Held,  that,  although  it  would  have 
been  more  proper  to  have  said  "  his  authorized  agent,"  it  was  sub- 
stantially good. 

Appeal  from  Winnebago.     Hon.  Benjamin  R.  Sheldon,  J". 

Charles  Blanchard  and  Brown  <&  Taylor,  for  appellant, 
argued  that  the  relation  of  landlord  and  tenant  must  be 
shown  to  exist,  or  this  proceeding  cannot  be  maintained. 
Louis  Steiner  v.  Benjamin  Priddy,  28  111.  179;  Wells  v. 
Hogan,  Breese,  264;  Beel  v.  Pierce  et  al.,  11  111.  97.  Con- 
ceding that  Brown  leased  the  premises  of  appellee  for  one 
year  from  April  1,  1866,  to  April  1,  1867,  and  that  during 
that  year  appellant  came  into  possession,  and  held  over  after 
April  1,  1867,  this  action  cannot  be  maintained,  on  a  mere  alle- 
gation that  Brown  underlet  to  appellant,  when  it  abundantly  ap- 
pears in  proof  that  Brown  did  not  let  to  appellant,  but  to  John 
F.  Smith.  In  no  way  was  appellant  connected  with  the  lease 
to  Brown.  Appellee  must  resort  to  ejectment,  or  maintain  forci- 
ble entry  and  detainer  on  some  other  basis  than  the  relation  of 
land. 

G.  M.  Hawley,  pro  se. 

Bkeese,  C.  J".     This  was  an  action  of  forcible  entry  and  de- 
tainer, brought  by  Cyrus  M.  Hawley  against  Isaac  W.  Reed 
before   a    justice   of   the   peace   in   Winnebago    county,    and 
judgment    for   costs   against    the    plaintiff.     On     appeal    by 
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Hawley  to  the  circuit  court,  a  verdict  was  found  'x*in  his  [41*] 
favor,  on  which  the  court  rendered  judgment,  to  reverse 
which  Reed  has  appealed  to  this  court. 

The  points  made  by  appellant  are,  that  the  justice  of  the 
peace  had  no  jurisdiction;  that  the  relation  of  landlord  and 
tenant  did  not  exist;  and  that  the  deed  read  in  evidence  by 
appellee  was  incompetent  for  the  purpose  for  which  it  was  of- 
fered; and  that  the  demand  for  possession  was  insufficieut. 

On  the  first  point,  it  appears  from  the  record  that  appellee, 
being  the  owner  of  the  premises,  in  1866,  through  his  agent, 
William  C.  Prouty,  leased  them  to  one  James  Brown  for  one 
year  from  the  first  day  of  April,  1866.  "When  the  lease  expired, 
he  found  the  appellant  in  possession,  and  thereupon  Prouty,  as 
agent  of  appellee,  served  a  notice  on  him  on  the  26th  of  April, 
in  a  store  at  Pecatonica,  in  which  town  the  premises  are  situate, 
to  deliver  up  the  possession  to  him,  "your  tenancy  having  ex- 
pired on  the  first  day  of  April,  1867."  This  notice  was  signed 
for  appellee,  by  Prouty,  "  authorized  agent."  Reed  refused  to 
give  up  the  possession,  saying  he  had  a  good  backer  in  James 
Brown.  It  appears  that  Brown  had  let  one  Smith  have  the  use 
of  part  of  the  premises,  in  whose  employment  was  appellant, 
and  who,  by  the  directions  of  Brown  and  Smith,  kept  the  keys 
of  the  building,  which  was  a  warehouse. 

Under  our  statute,  if  a  sub-lessee  holds  over  after  the  termina- 
tion of  the  original  lease,  he  is  liable  to  this  summary  proceed- 
ing. Appellant  was  in  under  this  lease  to  Brown,  that  is  cer- 
tain; and  holding  over  after  the  term  had  expired  made  him 
liable  to  eviction  by  this  action. 

As  to  the  deed  being  offered  in  evidence,  it  was  not  offered 
for  the  purpose  of  proving  title  in  appellee,  as  that  was  not  in 
question,  but  to  rebut  the  presumption  appellant  sought  to  es- 
tablish, that  Brown  was  his  landlord. 

Upon  the  point  that  the  notice  was  not  sufficient,  not  being 
signed  with  the  name  of  appellee,  it  appears  to  be  signed  "For 
Cyrus  M.  Hawley,  by  William  C.  Prouty,  an  authorized  agent." 
It  would  be  more  proper  to  have  said,  "  his  authorized  agent," 
but  it  was  substantially  good.     The  judgment  is  affirmed. 
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[42*]       *  Toledo,  Peoria  &  Warsaw  Kail  way  Company  vs. 
John  C.  Miller. 

1.  Railroads:     When  duty  to  fence  line  of  road,  and  keep  the  fence  in  re- 

pair, attaches. 
Where  a  railway  company  lias  not  been  in  operation  six  months,  the 
company  is  under  no  obligation,  either  to  build  a  fence  along  the 
line  of  its  road,  or  to  keep  in  repair  one  already  built  by  it. 

2.  Instructions  :    Effect  of  giving  contradictory  instructions. 

Where  contradictory  instructions  are  given  for  a  party,  and  the  evidence 
shows  a  state  of  facts  creating  an  obligation  in  accordance  with  the 
verdict,  so  that  it  appears  that  the  jury  could  not  have  been  misled 
by  such  instructions,  the  judgment  will  not  be  reversed  on  account 
thereof;  but  if  the  verdict  is  not  in  accordance  with  the  obligation 
created  by  the  facts  proved,  the  judgment  will  in  such  case  be  re- 
versed. 

Appeal  from  Iroquois.     Hon.  Charles  H.  Wood,  J. 

This  was  an  action  by  Miller  against  the  T.  P.  and  W.  R.  Co. 
for  killing  a  mare,  alleged  to  have  strayed  on  the  track  of  the 
railway  of  appellant,  through  the  defective  condition  of  the 
fence.  There  was  no  proof  how  long  the  defendant's  road 
had  been  in  operation.  Defendant,  by  Brown,  had  built  a 
fence,  between  the  field  from  which  the  mare  escaped  and 
the  track,  but  had  not  repaired  it  for  upwards  of  one  and  a 
half  years.  The  fence  so  built  had  washed  away,  and  been 
partially  repaired,  at  a  point  about  75  steps  from  where  the 
mare  was  killed,  and  opposite  where  her  tracks  were  first  seen 
on  the  railroad  track;  but  one  witness,  Connor,  who  examined 
the  fence  at  this  point  on  the  morning  after  the  accident,  could 
find  no  tracks  indicating  that  the  mare  got  on  the  track  at  that 
point.  There  was  also  a  neighborhood  crossing  or  gap  in  the 
fence  at  another  point,  but  plaintiff's  son  testified  that  on  the 
evening  before  the  accident  he  repaired  this  gap,  and  left  it  in 
good  condition  to  turn  cattle. 

The  jury  found  a  verdict  for  the  plaintiff  for  $150,  on  which 
judgment  was  rendered. 

Bryan  <&  Cochran,  for  appellant. 

Mclntyre  &  Smith,  for  appellee. 
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Lawrence,  J.  This  was  an  action  brought  by  Miller  against 
the  railway  company,  for  killing  a  horse.  He  recovered 
a  verdict  and  judgment.  On  the  trial,  the  court  gave  for 
the  plaintiff  the  following  instruction:  "The  court  instructs 
the  jury  that  if  they  are  satisfied  from  the  evidence  that 
the  defendant  erected  a  fence  *  on  the  side  of  their  track  [43""'] 
where  the  plaintiff's  mare  got  upon  said  track,  in  such 
case  it  is  their  duty  to  maintain  such  fence.  And  if  they  un- 
reasonably neglected  to  keep  said  fence  in  good  repair,  and  that 
by  means  of  said  neglect  the  plaintiff's  mare  strayed  and  got 
upon  the  track  of  the  defendant  and  was  killed,  then  the  law  is 
for  the  plaintiff." 

This  instruction  makes  the  obligation  of  the  company  to 
keep  the  fence  in  repair,  dependent  merely  upon  their  having 
erected  the  fence,  irrespective  of  the  provisions  of  the  statute 
as  to  the  circumstances  under  which  that  obligation  attaches. 
But  if  the  railway  had  not  been  in  operation  six  months,  the 
company  was  under  no  obligation,  either  to  build  a  fence,  or  to 
keep  in  repair  one  already  built.  There  was  another  instruc- 
tion given  for  the  plaintiff,  that  told  the  jury  it  was  necessary 
for  the  plaintiff  to  prove  the  road  had  been  open  for  use  more 
than  six  months.  We  should  say  these  contradictory  instruc- 
tions could  not  have  misled  the  jury  if  the  evidence  showed  a 
state  of  facts  creating  an  obligation  to  fence  on  the  part  of  the 
company.  But  it  does  not.  One  of  the  points  made  in  the 
argument  of  appellant's  counsel  is,  that  it  does  not  appear  the 
road  had  been  opened  over  six  months,  and  there  is  no  proof 
on  that  point,  and  nothing  in  the  record  which  would  justify 
us  in  inferring  such  a  state  of  facts.  It  is  stated  in  the  argu- 
ment of  appellee's  counsel,  that  it  was  agreed  this  point  should 
not  be  raised  in  this  court.  But  there  is  no  such  agreement  in 
the  record,  and  the  point,  being  raised,  is  decisive  of  the  case. 
The  judgment  must  be  reversed. 

Reversed  and  remanded. 
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Christopher  Sluetee  and  others  vs.  Augustus  "Wallbau 


M. 


1.  Measure  op  Damages:    For  failure  to  deliver  chattels  contracted  for.1 

The  measure  of  damages  in  an  action  for  a  breach  of  contract  in  failing 

to  deliver  chattels  or  other  commodities,  is  the  difference  between  the 

1  See  Larrabee  v.  Badger, post,  440;  Deere  v.  Lewis,  51  111.  254;  Kitzinger 
v.  Sanborn,  70  id.  146;  Long  v.  Conklin,  75  id.  32. 

Note. —  Damages  for  nondelivery.  Benjamin  on  Sales,  §  758,  cites  in 
support  of  the  same  rule  the  opinion  of  the  Exchequer  Chamber,  per  Tindal, 
C.  J.,  in  Barrow  v.  Arnaud,  8  Q.  B.  609 ;  also  McLean  v.  Dunn,  4  Bing.  722, 
and  other  cases  cited  in  note,  also  in  note  "a"  to  §  870,  where  the  English 
and  leading  American  authorities  are  fully  collected.  See  also  Sedgwick  on 
Damages,  313, 314,  and  note.  The  same  rule  is  laid  down  in  Smith  v.  Dunlap, 
12  111.  184 ;  Phelps  v.  McGee,  18  id.  155 ;  Deere  v.  Lewis,  51  id.  254.  Upon  a  con- 
tract to  furnish  a  shaft  for  a  mill,  loss  of  use  wiiile  being  replaced  was  added, 
Strawn  v.  Cogswell,  28  111.  457;  Phelan  v.  Andrews,  52  id.  486.  Failure  to 
furnish  cars  adjudged  on  nearly  the  same  principle.  111.  Cent.  R  R  Co.  v. 
Deurans,  44  id.  292 ;  see  also  Deere  v.  Lewis,  51  id.  254;  Larrabee  v.  Badger, 
post,  441.  In  Iowa  it  is  held  that,  if  the  price  has  been  paid  prior  to  the 
time  for  delivery,  the  plaintiff  is  not  confined  to  the  difference  between 
the  contract  and  the  market  price  on  the  day  of  delivery,  but  may  recover 
the  highest  m  arket  price  between  the  day  of  delivery  and  the  time  suit  is 
brought.  Canon  v.  Folsom,  2  Iowa,  101 ;  Davenport  v.  Wells,  3  id.  242. 
This  seems  to  apply  the  same  rule  of  damages,  in  an  action  for  failure  to 
deliver  where  the  price  has  been  paid,  as  is  applied  at  common  law  in  ac- 
tions for  the  wrongful  detention  of  property.  The  Iowa  rule  is  sustained 
in  Connecticut,  both  in  regard  to  goods  paid  for  in  advance  and  agree- 
ments to  transfer  stock  not  paid  for.  West  v.  Pritchard,  19  Conn.  213.  In 
Indiana,  if  the  purchaser  has  paid  the  price  in  advance,  he  may  rescind 
the  contract  and  recover  the  price  paid,  with  interest;  but  if  he  elects  to 
affirm  the  contract  and  rely  on  it  for  the  recovery  of  damages,  he  cannot  re- 
cover interest.  ( ?)  Harvey  v.  Meyer,  9  Ind.  391.  Damages  sustained  by  the 
vendee  of  goods,  because  he  cannot  fulfill  a  contract  with  a  third  person  on 
account  of  their  nondelivery,  do  not  legally  result  from  the  vendor's 
breach  of  contract  to  deliver.  Cole  v.  Swanston,  1  Cal.  51 ;  see  also  Bray- 
ton  v.  Chase,  3  Wis.  456.  But  on  a  breach  of  a  contract  to  furnish  ma- 
chinery to  propel  a  steamboat,  the  expenses  of  wages  and  board  of  officers 
and  men  incurred  in  consequence  would  not  be  too  remote.  Fisk  v.  Tank 
et  al.  12  Wis.  276.  For  refusal  to  furnish  gas,  damages  by  loss  of  business 
and  inconvenience  may  be  assessed.  Shepard  v.  Milwaukee  Gas  Light 
Company,  15  Wis.  318.  Purchaser  of  city  bonds  which  are  void  may  re- 
cover from  the  city  the  amount  paid  for  the  bonds.  Paul  v.  City  of  Keno- 
sha, 22  Wis.  266. 
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contract  price  and  the  market  value  of  such  articles  at  the  time  they 
should  have  been  delivered  by  Ihe  contract. 

And  to  ascertain  such  measure  of  damages,  the  jury  should  be 
confined  to  the  market  value  at  the  time  of  the  breach ;  and  an  in- 
struction which  authorizes  them  for  that  purpose  to  consider  the  mar- 
ket  value  of  the  articles  for  a  reasonable  time  after  the  breach,  is  er- 
roneous. 

2.  Same  :  Same;  where  the  articles  have  been  paid  for. 

If  the  chattels  contracted  for  have  been  paid  for,  then  the  money  thus 
paid,  and  legal  interest  thereon  from  the  time  of  its  payment  until  a 
recovery  is  had,  should  also  be  allowed. 

3.  Same  :    Same;  recovery  not  conditioned  on  repurchase  of  the  articles. 
When  the  breach  has  occurred,  the  purchaser  has  a  right  to  treat  the 

contract  as  rescinded,  and  to  go  into  the  market  and  purchase  the 
article  at  its  merchantable  value,  and  then  recover  the  difference  in 
price  which  he  was  thus  compelled  to  pay,  with  interest  thereon. 
But  to  recover,  it  is  not  essential  that  he  should  purchase  the  article 
after  the  breach  occurs ;  and  if  he  does  not,  then  the  true  measure  is 
the  difference  between  the  contract  and  the  market  price. 

Appeal  from  the  Superior  Court  of  Chicago.  Hon.  Joseph" 
E.  Gary,  J. 

In  this  case,  four  witnesses  for  Wallbaum,  the  plaintiff  below, 
testified  to  a  contract  by  Slueter  and  Tegtmeyer,  about  May, 
1866,  to  deliver  one  million  of  brick  to  Wallbaum,  at  Seipp  & 
Lehman's  brewery  and  other  places,  in  parcels,  from  time  to 
time,  when  and  where  requested,  during  the  building  season  of 
1866,  at  $8.50  per  1,000.  Slueter  and  Tegtmeyer  both  testi- 
fied that  there  was  no  contract,  but  only  a  preliminary  talk, 
which  was  not  to  be  a  contract  until  a  writing  should  be  drawn 
up  and  certain  previous  demands  paid.  The  proof  was,  that 
brick  rose  in  price  in  June,  1866,  to  $10,  in  July  to  $12,  and 
in  the  latter  part  of  the  season  to  $16  or  $17.  The  jury  found 
a  verdict  for  the  plaintiffs  for  $1,000,  whereon  judgment  was 
rendered. 

Shorey  c&  Hayes,  for  appellant,  argued:  The  proof  of  a  con- 
tract relates  to  May  1st  as  its  date;  the  proof  of  the  only  de- 
mand for  the  brick  relates  to  May  21th  as  its  date.  None  of 
the  evidence  concerning  the  rise  in  price  of  brick  relates  to  its 
price  on  May  24th.  It  was  its  market  price  on  that  day  which 
controls  the  measure  of  damages. 
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Hervey,  Anthony  <&  Gait,  for  appellees,  argued,  that  in  the 
case  of  orders  for  brick,  the  brick  have  to  be  manufactured 
before  the  order  can  be  filled.  This  requires  a  reasonable  time. 
Wallbaurn  should,  on  appellant's  refusal  to  perform,  have  a 
reasonable  time  in  which  to  obtain  performance  elsewhere,  and 
if  meanwhile  the  price  rises,  such  increased  price  should  be 
allowed. 

[44*]  ^Walker,  J.  This  was  an  action  of  assumpsit, 
brought  by  Augustus  Wallbaurn,  in  the  Superior  Court 
of  Chicago,  against  Christopher  Slueter  and  Christopher  Tegt- 
meyer,  to  recover  damages  for  an  alleged  breach  of  contract  to 
deliver  one  million  of  brick,  during  the  season  of  1866.  The 
contract  is  claimed  to  have  been  made  in  the  month  of  June  of 
that  year.  A  trial  was  had  before  the  court  and  a  jury,  result- 
ing in  a  verdict  in  favor  of  the  plaintiff  for  the  sum  of  $1,000. 
Defendants  entered  a  motion  for  a  new  trial,  which  was  over- 
ruled by  the  court,  and  judgment  rendered  on  the  verdict.  A 
reversal  is  asked  on  two  grounds,  first,  —  that  the  evidence  fails 
to  prove  that  a  contract  was  in  fact  ever  made,  and,  sec- 
[45*]  ondly,  if  a  contract  was  proved,  *that  the  court  gave 
erroneous  instructions  as  to  the  modes  of  measuring  the 
damages. 

As  to  the  first  question,  in  the  view  we  take  of  the  case,  it 
is  deemed  improper  to  consider  the  weight  of  the  evidence,  or 
whether  it  sustains  the  verdict.  When  the  case  shall  be  passed 
upon  by  another  jury,  it  will  be  for  them  to  consider  the  evi- 
dence, perfectly  free  from  any  opinion  we  may  entertain  as  to 
its  weight. 

Appellants  asked  the  court  to  give  this,  which  was  the  fourth 
in  the  series  of  their  instructions:  "If  you  find  that  a  con- 
tract was  entered  into  by  the  defendants,  as  alleged  in  the  plaint- 
iff's  declaration,  for  the  sale  of  one  million  brick,  at  the  price 
of  $8.50  a  thousand,  that  the  plaintiff  demanded  said  brick,  and 
the  defendants  refused  to  deliver  the  same,  you  will  first  ascer- 
tain from  the  evidence  when  said  demand  and  refusal  occurred, 
and  what  the  market  price  of  such  brick  was  at  the  time  of 
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said  demand  and  refusal,  and  if,  at  the  time  of  said  demand 
and  refusal,  the  market  price  was  higher  than  the  price  named 
in  the  contract,  then  you  will  give  a  verdict  for  the  plaintiff 
for  the  difference  between  such  market  price  and  the  price 
agreed  upon,  and  interest  at  six  per  cent,  from  the  time  of 
such  refusal."  Which  was  refused  by  the  court,  and  an  excep- 
tion taken.  From  the  current  of  authority,  both  British  and 
American,  the  doctrine  seems  to  be  well  settled  that  on  a  breach 
of  contract  in  failing  to  deliver  chattels  or  other  commodities,  the 
measure  of  damages  is  the  difference  between  the  contract 
price  and  the  market  value  of  such  articles  at  the  time  they 
should  have  been  delivered  by  the  contract.  If  they  have  been 
paid  for,  then  the  money  thus  paid,  and  legal  interest,  should 
also  be  allowed  thereon  from  the  time  of  its  payment  until  a 
recovery  is  had.  Smith  v.  Dunlap,  12  111.  184;  Phelps  v. 
JfcGee,  18  id.  155.  These  cases  seem  fully  to  recognize  and  es- 
tablish the  doctrine  in  this  court,  and  when  tested  by  this  rule 
the  instruction  should  have  been  given. 

"When  the  breach  has  occurred,  the  other  party  has  the  right 
to  treat  the  contract  as  rescinded,  and  to  go  into  the  mar- 
ket *and  purchase  the  article  at  its  merchantable  value;  [46*] 
and  he  has  then  the  right  to  recover  the  difference  in  the 
price  which  he  was  thus  compelled  to  pay,  with  interest  on  the 
difference  which  he  has  paid.  But,  to  recover,  it  is  not  essen- 
tial that  he  should  purchase  the  article  after  the  breach  occurs ; 
and,  if  he  does  not,  then  the  true  measure  is  the  difference  be- 
tween the  contract  and  the  market  price.  The  court,  therefore, 
erred  in  refusing  to  give  the  instruction. 

Appellee  asked,  and  the  court  below  gave  this  instruction: 
"  If  the  jury  believe,  from  the  evidence  in  this  case,  that  the  de- 
fendants made  a  contract  with  the  plaintiff  for  the  sale  and  de- 
livery to  him  of  one  million  of  brick,  at  $8.50  per  thousand,  to 
be  delivered  during  the  season  of  1866,  as  the  plaintiff  might 
request  them;  and  if  the  jury  further  believe,  that,  after  the 
making  of  said  contract,  the  plaintiff  demanded  of  said  defend- 
ants the  delivery  of  said  brick,  and  was  ready  and  willing  to 
pay  for  said  brick;  and  the  defendants  refused  to  deliver  said 
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brick  in  accordance  with  said  contract,  and  brick  at  the  time  of 
such  refusal  had  advanced  in  price  beyond  the  contract  price, 
then  the  jury  will  find  for  the  plaintiff;  and  the  damages  will 
be  the  difference  between  the  contract  price  and  the  increased 
market  price  when  the  defendants  refused  to  deliver  them  and 
when  the  plaintiff  requested  them,  or  within  a  reasonable  time 
thereafter  for  procuring  such  a  quantity;  and,  in  finding  what 
is  a  reasonable  time,  the  jury  may  consider  the  state  of  the  mar- 
ket, as  to  scarcity  of  brick,  or  otherwise,  and  may  take  also  into 
consideration  the  quantity  required  to  be  purchased  to  fill  the 
contract."     To  the  giving  of  which  appellants  excepted. 

The  rule  for  measuring  the  damages,  announced  by  this  in- 
struction, is  repugnant  to  that  stated  by  the  instruction  refused 
for  appellants;  and  it  was  erroneous,  in  so  far  as  it  contradicts 
that  instruction.  This  instruction  gave  the  jury  too  great  a  lat- 
itude in  ascertaining  the  amount  of  damages.  By  it  they  were 
authorized  to  consider  the  price  of  brick  for  a  reasonable 
time  after  a  breach,  to  enable  appellee  to  procure  them,  and 
to  consider  the  state  of  the  market,  the  scarcity  of  brick, 
[47*]  *  and  the  quantity  to  be  purchased.  The  question  of  how 
long  would  be  reasonable,  was  at  least  very  indefinite. 
It  might  be  one  month,  six  months,  or  even  a  year,  for  aught 
we  can  know.  Under  it  the  jury  were  authorized,  at  any  rate 
for  a  considerable  period  after  the  breach,  to  select  the  highest 
market  price  as  the  measure.  Such  a  rule  would  be  indefinite 
and  uncertain,  whilst  the  other  is  simple,  certain  and  easy  of  ap- 
plication. The  adoption  of  such  a  rule  would  leave  the  jury  to 
determine  the  damages  from  the  fluctuations  of  market  values 
for  a  period  after  the  breach,  and  if  they  could  select  the  high- 
est price  they  would  be  equally  at  liberty  to  select  the  lowest 
market  price  during  the  same  period.  The  only  safe  rule  is  to 
confine  the  measure  of  damages  to  the  market  price  at  the  time 
of  the  breach;  and,  inasmuch  as  this  instruction  contravenes 
that  rule,  it  was  erroneous,  and  should  not  have  been  given,  and 
the  judgment  of  the  court  below  must  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
58 


SEPTEMBEE  TEEM,  1867.  47 


Bacon  vs.  Cobb. 


Henry  Bacon  et  al.  vs  Oliver  P.  Cobb  et  al. 

1.  Sales:    Place  of  delivery,  etc.;  when  presumed  to  be  the  same  as  in  a 

former  contract. 
Where  a  contract  was  made  between  two  parties,  at  Chicago,  for  the  sale 
by  the  one  to  the  other  of  a  quantity  of  corn,  to  be  delivered  in  Cairo, 
and  to  pass  government  inspection  and  weights,  which  was  received 
and  paid  for;  and  soon  thereafter  the  vendor  telegraphed  to  the  ven- 
dee at  Cairo  that  he  could  sell  him  a  certain  quantity  more  at  a  dif- 
ferent and  larger  price,  which  offer  was  accepted,  but  neither  telegram 
mentioned  the  place  of  delivery,  method  of  inspection  or  terms  of 
payment :  Held,  that,  in  the  absence  of  proof  to  the  contrary,  the 
subsequent  contract  would  be  presumed  to  be  on  the  same  terms  as 
to  delivery,  inspection  and  payment,  as  the  first. 

2.  Same  :    Accepting  delivery  at  a  different  time  or  place  does  not  create  a 

new  contract. 
Where  the  purchaser  agrees  to  accept  the  thing  to  be  delivered,  at  a  time 
or  place  other  than  that  stipulated,  a  performance  of  this  by  the  ven- 
dor is  equivalent  to  a  performance  of  the  original  undertaking.  It 
imposes  no  new  duty  on  the  vendor.  The  purchaser  merely  accepts 
as  performance  by  the  vendor  that  which  would  not  otherwise  have 
been  so,  and  the  vendor's  liabilities  on  the  original  contract  remain 
unchanged. 

3.  Contracts  :     What  will  excuse  nonperformance.1 

When  a  party  by  his  own  contract  creates  a  duty  or  charge  upon  him- 
self, he  is  bound  to  make  it  good,  notwithstanding  any  accident  by 
inevitable  necessity,  because  he  might  have  provided  against  it  by 
his  contract.  Not  even  the  act  of  God  will  excuse  a  substantial  per- 
formance of  his  undertaking,  where  it  may  still  be  substantially  car- 
ried into  effect,  although  such  act  may  make  a  literal  and  precise 
performance  impossible. 

4.  Same:    Same.    Where,  therefore,  the  defendant  contracted,  at  Chicago, 

to  deliver  corn  at  Cairo,  at  a  certain  time,  knowing  at  the  time  that 
the  United  States  government  was  employing  the  Illinois  Central 
R.  R.  for  the  transportation  of  forage,  munitions  of  war,  etc.:  Held, 
that,  under  the  contract,  the  defendant,  unless  absolved  by  act  of  the 
plaintiff,  was  bound  to  a  substantial  performance  of  his  undertaking; 
and  it  being  no  part  of  the  contract  that  the  corn  should  be  carried 
by  this  road,  the  fact  that  the  delivery  on  time  was  prevented  by  the 
government's  use  of  the  road,  was  no  defense. 

1  See  Kitzinger  v.  Sanborn,  70  111.  146;  inclement  weather  no  excuse  for 
nondelivery  of  hogs;  Wallace  v.  Tucker,  id.  527,  impossible  condition. 
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5  Agency:  Losses  accruing  by  authorized  act  of  agent  must  be  borne  by 
principal. 
Where  a  party  contracted  to  deliver  corn  at  a  certain  time  and  place,  to 
pass  government  inspection  and  weights;  and  some  of  the  corn  be- 
ing rejected,  the  vendor  wrote  the  vendee  to  dispose  of  it  to  the  best 
advantage,  whereupon  the  vendee  sold  said  rejected  corn,  and  ac- 
counted fully  for  the  proceeds,  crediting  the  vendor  therefor:  Meld, 
that  the  vendee  was  thereby  constituted  the  vendor's  agent  to  dispose 
of  the  rejected  corn;  and,  if  he  did  so  to  the  best  advantage,  in  his 
judgment,  no  fraud  or  negligence  on  his  part  in  the  mode  of  dispos- 
ing of  it  being  shown,  the  loss  on  said  rejected  corn  must  be  borne 
by  the  vendor  or  principal. 

6.  Instructions  :    Need  not  be  repeated.1 

There  is  no  error  in  refusing  to  repeat  instructions  that  have  already 
been  given  in  substance. 

7.  Same  :    Must  be  based  on  evidence.11 

There  is  no  error  in  refusing  to  give  instructions  not  based  upon  the 
evidence. 

Appeal  from  Cook.     Hon.  E.  S.  Williams,  J. 

This  action  is  brought  by  Cobb  &  Co.,  who  were  extensively 
engaged  in  selling  corn  to  the  government,  at  Cairo,  111.,  against 
Bacon  &  Co.,  commission  merchants  in  corn,  at  Chicago,  to  re- 
cover $6,040.59,  alleged  to  have  been  overpaid  on  shipments  of 
corn  by  Bacon  &  Co.  to  Cobb  &  Co.,  and  also  damages  at  25 
cents  per  bushel  for  the  nondelivery  of  25,000  bushels  of  corn, 
which  Bacon  &  Co.  had  agreed  but  failed  to  deliver. 

Although  the  transactions  of  the  parties  were  numerous  and 
extensive,  no  dispute  exists  as  to  what  was  actually  done,  the 
only  controversy  being  as  to  the  class  of  facts  which,  accord- 
ing to  the  rules  of  law,  are  to  be  taken  as  furnishing  the  evi- 
dence of  the  contract,  these  facts  being  of  four  kinds,  viz.:  1. 
Previous  transactions  between  the  same  parties  which  were 
closed  by  payment,  and  which  enter  into  transactions  in  suit, 
only  for  the  purpose  of  their  .  interpretation.  2.  Telegrams  of 
the  nature  of  inquiry  and  response,  or  offer  and  acceptance.  3. 
Letters  immediately   following,  and  explanatory   of  the  tele- 

aSee  Mason  v.  Jones,  36  111.  213,  and  note;  McKichman  v.  McBean,  post, 
228;  Underwood  v.  White,  post,  437. 
bSee  Shackleford  v.  Bailey,  35  111.  387,  and  note. 
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grams,  and  4.  The  subsequent  acts  and  correspondence  of  the 
parties,  tending  toward  performance  and  acceptance  thereof. 

The  course  of  the  business  was  this.  The  car  loads  of  corn 
were  shipped  from  various  points  in  the  northwest,  and  chiefly 
from  stations  on  the  line  of  the  Illinois  Central  R.  R.,  on  ac- 
count of  Bacon  &  Co.,  by  various  parties,  consigned  to  Cobb  & 
Co.,  who  paid  the  freight  demanded  by  the  railroad  company, 
and  charged  the  freight  to  Bacon  &  Co.  If  the  corn  passed 
government  inspection,  the  proceeds  were  credited  to  Bacon  & 
Co.,  at  a  price  indicated  by  their  previous  correspondence.  If 
it  did  not,  the  rejected  corn  was  sold  by  Cobb  &  Co.  for  account 
of  Bacon  &  Co.,  and  the  proceeds  placed  to  the  credit  of  the 
latter.  On  the  corn  being  shipped,  the  bills  of  lading  were 
sent  to  Bacon  &  Co.,  at  Chicago,  who  drew  upon  Cobb  &  Co., 
drafts  with  the  bills  of  lading  attached,  for  some  proportion  of 
the  value  shipped,  which  proportion  was  supposed  to  be  indi- 
cated by  their  previous  correspondence.  The  corn  which  Bacon 
&  Co.  were  selling  to  Cobb  &  Co.  at  from  $1.25  to  $1.  30,  Cobb 
&  Co.  were  selling  to  the  government,  their  only  purchaser,  for 
$1.55  to  $1.60.  Fifty-seven  car  loads  of  Bacon  &  Co.'s  corn 
containing  about  20,000  bushels,  were  received  by  Cobb  &  Co., 
having  passed  inspection,  and  twenty-two  cars  of  corn  were  re- 
jected, on  which  the  loss  and  the  controversy  arise.  The  entire 
contracts  by  Bacon  &  Co.  being  for  the  delivery  of  45,000 
bushels  of  corn,  this  left  25,000  bushels  undelivered.  Mean- 
while, plaintiffs  had  paid  defendants  drafts  to  the  amount  of 
$27,000,  and  freight  $4,918.42. 

The  defendants  claimed  that  the  contract  between  the  parties 
was  to  be  derived  solely  from  the  telegrams  and  letters  which 
had  passed  between  them,  which  mentioned  no  place  of  deliv- 
ery, and  said  nothing  about  government  inspection,  and  which 
superseded  all  previous  parol  conversations  and  agreements; 
that  the  corn,  therefore,  was  well  delivered  when  it  was  ready 
for  delivery  at  the  place  of  business  of  the  vendors,  the  duty 
of  transportation  resting  on  the  vendee.  The  plaintiffs  claimed 
that  the  letters  and  telegrams  were  to  be  interpreted  in  the  light 
of  a  sale  of  5,000  bushels  of  corn  which  occurred  previous  to 
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them  all,  and  which  specified  that  the  corn  was  to  be  delivered 
at  Cairo,  and  "was  to  pass  government  inspection.  There  was 
also  some  dispute  on  the  question  whether  the  rejected  corn 
was  properly  rejected.  Defendants  further  claimed  that  the 
obstruction  of  transportation,  by  reason  of  the  unprecedented 
demand  for  the  forwarding  of  war  supplies  over  the  Illinois 
Central  P.  P.,  and  the  consequent  impossibility  of  getting  cars 
for  forwarding  the  corn  sold  over  that  railroad,  relieved  them 
of  the  obligation  to  fulfill  their  contract. 

The  jury  rendered  a  verdict  for  the  plaintiffs  for  $4,284.50, 
on  which  judgment  was  rendered,  and  defendants  appeal. 

Llervey,  Anthony  <&  Gait  contended,  that  the  terms  of  the 
contract  were  to  be  obtained  from  the  telegrams,  and  letters  ex- 
planatory of  them,  and  that  they  resulted  in  a  contract  in  writ- 
ing, in  which  all  previous  and  parol  acts  and  conversations  were 
merged.  Logan  v.  Bond,  13  Geo.  1 92 ;  McAvoy  v.  Long,  13 
111.  147;  Lnsuranee  Cos.  v.  Wright,  1  "Wall.  456;  that  these 
mentioned  no  place  of  delivery,  and  the  law,  thereupon,  made 
the  corn  deliverable  at  the  place  of  the  vendors  and  consignors. 
Davenport  v.  Wheeler,  7  Cow.  231;  La  Farge  v.  Rlehert,  5 
"Wend.  187.  Parol  evidence  to  vary  this  legal  place  of  delivery 
is  inadmissible,  but  it  may  be  shown  the  contract  was  subse- 
quently varied  by  parol,  and  upon  this  being  shown,  both  the 
declaration  and  recovery  must  be  upon  the  substituted  parol 
contract.  To  declare  for  a  breach  of  the  original  contract,  and 
to  prove  and  ask  a  recovery  on  the  substituted  oral  contract, 
would  be  a  variance.  Even  if  defendants  had  undertaken 
to  deliver  the  corn  at  Cairo,  if  the  government,  in  the  exercise 
of  its  war  powers,  took  possession  of  the  road  and  prevented  a 
fulfillment  of  the  contract,  this  would  be  a  defense,  and  the  court 
erred  in  refusing  to  so  instruct  the  jury.  Wheat,  on  Int.  Law, 
§  61;  Halleck  on  Int.  Law,  p.  384;  Whiting  on  War  Powers, 
35;  Const.  IT.  S.  Art.  1,  §  8,  ch.  12;  People  v.  Manning,  8 
Cow.  297. 

Scammon,  McCagg  and  Fuller,  for  appellees. 

[48*]      *Breese,  C.  J.    This  was  an  action  of  assumpsit  brought 
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in  the  circuit  court  of  Cook  county,  by  Cobb,  Blaisdell 
and  Company  against  Bacon  and  Company,  to  recover  damages 
for  overpayment  on  corn  delivered  by  the  defendants  to  the 
plaintiffs,  and  damages  for  the  nondelivery  of  other  corn  which 
it  was  alleged  the  defendants  had  promised  to  deliver  at  Cairo, 
to  the  plaintiffs.  The  different  phases  of  these  claims  are  set 
out  in  eight  special  counts  of  the  declaration,  concluding  with 
the  common  counts.  The  whole  amount  claimed  was 
$12,207.89.  The  ^defendants  pleaded  the  general  issue,  [49*] 
and  gave  notice  of  special  matter  which  they  would  insist 
upon  as  a  defense  to  the  action. 

The  jury  found  a  verdict  for  the  plaintiffs,  and  assessed  the 
damages  at  $4,284.50.  A  motion  for  a  new  trial  was  overruled, 
and  judgment  rendered  on  the  verdict. 

To  reverse  this  judgment,  the  defendants  bring  the  record 
here  by  appeal,  assigning  thereon  various  errors,  the  principal 
of  which  are,  refusing  to  grant  a  new  trial  on  the  ground  that 
the  evidence  did  not  sustain  the  verdict,  and  for  misdirection  of 
the  court  on  the  matters  of  law  arising  on  the  evidence. 

The  theory  of  appellants'  case  is  developed  by  the  notice  ac- 
companying their  plea,  and  we  have  examined  the  evidence  as 
found  in  a  very  voluminous  abstract  of  170  printed  pages,  with 
no  reference  whatever,  as  the  rule  of  court  requires,  to  the 
pages  of  the  record  where  found,  the  written  record  containing 
210  pages.  We  have  taken  the  testimony  set  out  in  the  abstract 
to  be  correct,  and  on  close  and  careful  examination  of  it,  we  do 
not  find  that  it  sustains  their  theory,  but  establishes  the  plaintiffs' 
claim,  even  beyond  the  finding  of  the  jury,  for  no  damages 
were  allowed  them  for  profits  on  the  25,000  bushels  of  corn  not 
delivered  under  the  contract,  and  which  w^ere,  at  least,  twenty- 
five  cents  on  each  bushel. 

It  appears,  in  the  winter  of  1864  and  1865,  appellees,  doing 
business  at  Cairo,  were  large  contractors  with  the  government 
for  forage.  The  appellants  did  business  at  Chicago,  and  in  that 
winter  the  plaintiffs  bought  of  defendants  45,000  bushels  of 
corn.  About  20,000  bushels  were  delivered  at  Cairo  under  the 
contracts,  and  a  large  quantity  sent  to  Cairo  by  the  defendants 
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was  rejected  as  unmerchantable  and  sold  by  plaintiffs  for  ac- 
count of  defendants. 

The  questions  are,  Was  the  corn  by  the  contracts  to  be  deliv- 
ered at  Cairo?  and  was  it  to  be  merchantable?  and  if  not  mer- 
chantable, whose  should  be  the  loss? 

The  contracts  in  the  suit  grew  out  of  a  verbal  contract  made 
by  Hice,  the  agent  of  appellees  with  the  appellants,  at  their 
office  in  Chicago,  on  the  23d  of  December,  1864,  and  was  for 
five  thousand  bushels  of  corn,  to  be  delivered  in  Cairo, 
[50*]  and  *"to  pass  government  inspection  and  weights,  at  one 
dollar  and  twenty-five  cents  per  bushel,  to  be  paid  for  as 
appellants  shipped  it,  drafts  to  accompany  the  bills  of  lading. 
This  corn  was  shipped  in  the  month  of  January,  1865,  and  re- 
ceived and  paid  for  by  the  appellees  at  Cairo,  and  this  was  the 
first  dealing  between  these  parties. 

On  the  3d  day  of  January,  1865,  defendants  sent  from  Chi- 
cago to  plaintiffs  at  Cairo,  a  telegram  to  this  effect,  "  Can  sell 
five  to  ten  thousand,  one  twenty-eight.  Answer  immedi- 
ately." On  the  next  day,  January  4th,  plaintiffs  answer,  "  Will 
take  ten  thousand  bushels  delivered  this  month."  On  the  same 
day  defendants  reply,  "  Not  this  month  —  will  sell  ten  this,  and 
next.  Answer  to-day."  And  on  the  same  day  plaintiffs  re- 
spond, "  We  will  take  it  at  your  offer." 

Although  not  a  word  is  said  in  these  telegrams  about  the 
place  of  delivery  of  the  corn,  or  how  its  quality  was  to  be  ascer- 
tained, can  any  one  doubt  that  it  was  on  the  terms  on  which 
they  had  but  a  few  days  before,  by  their  agent  Hice,  purchased 
the  five  thousand  bushels?  But  if  that  is  not  conclusive,  the 
acts  of  the  defendants,  their  conduct  throughout  the  transac- 
tions, from  their  commencement  to  the  close,  furnish  the  most 
convincing  evidence  that  they  understood  the  contract  to  be  that 
the  corn  was  to  be  delivered  at  Cairo  at  their  risk,  and  to  be 
paid  for  on  delivery  after  inspection.  For  what  purpose  did  the 
plaintiffs  want  corn?  To  supply  their  contracts  with  the  gov- 
ernment, which  could  only  be  done  at  Cairo. 

If  a  fruiterer  buys  a  barrel  of  apples  of  a  farmer  at  a  certain 
price  per  bushel  or  barrel,  to  be  paid  for  on  delivery  at  the 
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residence  of  the  purchaser,  and  on  inspection,  sending  his  bill 
with  the  apples,  and  it  is  paid  for  by  the  fruiterer,  and  the  farmer 
soon  after  addresses  a  letter  to  the  purchaser,  saying  that  he 
can  have  twenty  barrels  of  apples  at  the  same  price,  or  a 
greater  price,  as  the  case  may  be,  and  the  fruiterer  accepts  the 
offer,  —  can  there  be  any  question  as  to  the  place  of  delivery 
and  inspection,  though  not  one  word  is  said  about  either?  The 
subsequent  contract  is  supposed  to  be  on  the  same  terms  as  to 
delivery,  inspection  and  payment,  as  the  contract  for  the 
first  ^barrel,  if  there  be  no  proof  to  the  contrary.  Such  [51*] 
a  case  is  within  the  spirit  of  the  decision  in  the  case  of 
Bobbins  v.  Zaswell,  27  111.  365,  and  is  the  common  sense  of  the 
world.  If  this  was  not  the  understanding  of  the  defendants, 
why  their  complaints,  as  found  in  their  letters  of  January,  Feb- 
ruary and  March?  And  what  did  they  mean  when  they  wrote 
in  the  letter  of  January  26th,  "  We  will  do  and  have  done  our 
best  to  get  cars.  The  I.  C.  R.  R.  officers  here  keep  promising 
cars,  but  our  men  do  not  get  them.  Our  men  have  the  corn 
all  ready  to  ship,  and  are  complaining  that  they  can  get  no 
cars."  And  in  their  letter  of  January  27th,  say,  "  We  have  seen 
Robert  Forsyth  about  cars.  Has  promised  cars,  but  they  do 
not  come.  Will  you  please  write  them,  and  have  cars  sent  to 
the  following  places  at  once.  You  can  do  more  with  him  than 
we  can." 

And  if  plaintiffs  were  to  furnish  transportation,  would  the 
defendants  have  written  this  letter  of  March  22,  1865:  "In- 
closed wre  hand  you  bill  of  lading  of  car  1160,  corn,  from  As- 
sumption. Cannot  we  deliver  corn  at  Jeffersonville  or  Louis- 
ville; and  if  so,  at  what  price?  We  think  we  can  make  arrange- 
ments for  cars  for  those  points."  This  letter  seems  to  be  in 
reply  to  one  from  the  plaintiffs  of  the  17th  of  March,  in  which 
they  say:  "We  hope  you  will  be  able  to  get  your  corn  in,  in 
due  time.  We  wish  you  to  understand  that  we  will  not  take 
your  corn  at  $1.25  per  bushel  unless  you  have  it  here  in  Cairo 
by  the  31st  of  this  month,  as  our  time  of  delivery  expires  on 
that  day." 

And  what  did  appellants  mean  by  this  telegram  of  March 
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11th:  "Road  will  —  take  corn  Monday.  Can  we  complete  our 
delivery?"  Now,  if  the  delivery  was  complete  when  the  corn 
was  put  on  the  cars,  it  was  a  very  foolish  question;  but  it  has 
a  meaning,  and  shows  of  itself,  most  unmistakably,  the  delivery 
was  to  be  at  Cairo. 

The  favor  asked  of  the  plaintiffs  by  the  defendants,  that  they 
would  write  to  Forsyth  about  cars,  was  responded  to  by  a  letter 
to  that  effect  from  them  to  Mr.  Forsyth,  as  they  say  in  theirs  to 
defendants  of  January  29th. 

We  have  not  been  able  to  discover  a  particle  of  testi- 
[52*]  mony  ^tending  to  show  that  plaintiffs  were  to  furnish 
transportation;  on  the  contrary,  the  entire  conduct  of 
both  parties  shows  most  conclusively  the  defendants  were  to 
send  their  corn  to  Cairo  at  their  risk,  that  it  was  to  be  there 
inspected,  and  if  merchantable,  was  to  be  paid  for  at  the  con- 
tract price. 

The  defendants  essay  to  make  a  point  that  it  was  the 
plaintiff's  interference  which  prevented  them  from  procuring 
cars;  that  he  had  appropriated  the  cars  on  the  Illinois  Central 
railroad  to  bis  own  use,  to  their  exclusion;  and  further,  that 
the  government  had  taken  possession  of  the  road  and  rolling 
stock  for  its  purposes,  and  thus  they  were  prevented  from 
delivering  on  time.  The  record  fails  to  show  that  it  was  con- 
templated the  corn  should  go  by  this  road.  The  defendants 
themselves  asked  of  the  plaintiffs  if  they  would  not  receive  the 
corn  at  Jeffersonville  and  Louisville,  places  not  reached  by  our 
great  thoroughfare,  and  it  was  hinted  by  defendants  that  it 
might  go  via  St.  Louis.  All  the  great  channels  of  communi- 
cation with  Cairo  were  open  to  the  defendants  "  where  to 
choose,"  and,  under  their  contract  to  deliver,  nothing,  save  the 
act  of  plaintiffs,  could  have  absolved  them  from  their  obliga- 
tion or  excused  a  substantial  performance  of  their  undertaking. 
We  say  nothing  could  have  excused  them;  we  mean  to  say, 
not  even  the  act  of  God,  where  it  may  still  be  substantially 
carried  into  effect,  although  such  act  may  make  a  literal  and 
precise  performance  impossible. 

The  rule,  from  the  earliest  times  to  the  present,  is,  when  a 
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party  by  bis  own  contract  creates  a  duty  or  charge  upon  him- 
self, be  is  bound  to  make  it  good,  notwithstanding  any  accident 
by  inevitable  necessity,  because  he  might  have  provided  against 
it  by  his  contract.  It  never  has  been  denied  that  a  lessee  of  a 
building,  who  covenants  generally,  to  repair,  is  bound  to  rebuild 
the  house,  if  it  be  burned  by  an  accidental  fire,  even  if  the  fire 
escaped  from  a  cloud.  Chitty  on  Con.  734.  Authorities  in 
support  of  this  position  are  too  numerous  to  be  cited;  we  cite 
a  few  only.  School  Trustees  v.  Bennett,  3  Dutcher  (N.  J.), 
513.  In  this  case  the  supreme  court  of  New  Jersey  said: 
"JSTo  matter  how  harsh,  and  apparently  unjust  in  its  [53*] 
operation  the  rule  may  occasionally  be,  it  has  its  founda- 
tion in  good  sense  and  inflexible  honesty.  He  that  agrees  to 
do  an  act  should  do  it,  unless  absolutely  impossible.  He  should 
provide  against  contingencies  in  his  contract.  Where  one  of 
two  innocent  persons  must  sustain  a  loss,  the  law  casts  it  upon 
him  who  has  agreed  to  sustain  it,  or  rather  the  law  leaves  it 
where  the  agreement  of  the  parties  has  put  it.  The  law  will 
not  insert,  for  the  benefit  of  one  of  the  parties,  by  construction, 
an  exception  which  the  parties  have  not,  either  by  design  or 
neglect,  inserted  in  their  engagement." 

To  the  same  effect  are  Tompkins  v.  Dudley,  25  N.  Y.  272 ; 
Harmony  et  al.  v.  Bingham,  2  Kern.  (N.  Y.)  99;  Adams  v. 
Nichols,  19  Pick.  275;  School  District  JVo.  1,  25  Conn.  530. 

In  this  case  the  defendants  well  knew,  when  they  made  their 
contracts,  that  the  government  employed  the  Illinois  Central 
railroad  for  the  transportation  of  forage,  munitions  of  war,  and 
provisions  for  the  vast  armies  they  had  assembled,  and  they 
knew  that  Cairo  was  an  important  depot  for  them.  It  was  in 
their  power,  by  their  contracts,  to  protect  themselves  against 
any  appropriation  by  the  government  of  the  use  of  this  road, 
if  that  was  the  sole  channel  of  transportation,  which  it  was  not. 
But  there  is  no  proof  whatever  that  this  road  was  managed  by 
the  United  States,  or  given  up  to  them.  It  was  operated  all 
the  time  by  the  officers  of  the  company,  as  their  testimony 
abundantly  shows,  the  government  having  no  possession  of  it 
as  a  matter  of  sovereign  right — it  was  only  a  favored  customer. 
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Another  ground  of  complaint  by  the  appellants  is,  that  they 
were  made  responsible  for  -  the  rejected  corn.  If  the  contract 
was,  as  we  see  it  was,  to  deliver  the  corn  at  Cairo,  and  that  it 
should  pass  government  inspection,  the  loss  on  the  rejected  corn 
could  fall  nowhere  else  than  on  the  defendants,  and  this  was 
their  own  view,  as  is  apparent  from  their  letters  on  that  subject. 
When,  on  the  22dof  February,  1865,  the  plaintiffs  informed  the 
defendants,  by  letter  of  that  date,  that  car  JSTo.  2133  from  Cham- 
paign was  rejected,  and  inquired  what  they  should  do  with 
[54*]  it,  defendants  replied  on  the  25th,  "do  the  best  *you  can 
with  car  corn  you  say  is  rejected;"  and  on  March  26th, 
defendants,  expressing  their  surprise  that  car  No.  2028  had  been 
rejected,  directed  the  plaintiffs  "  to  work  it  off  to  the  best  ad- 
vantage," and  on  the  14th  of  April,  the  defendants  wrote  plaint- 
iffs, "  pray  do  the  best  you  can  with  that  rejected  corn,  as  there 
will  be  an  awful  loss  on  it,"  and,  on  the  29th  of  the  same  month, 
they  by  telegram  said  to  plaintiffs,  "dispose  of  the  rejected  corn 
to  the  best  advantage  you  can,"  and  to  the  same  effect  were 
their  letters  of  a  prior  date,  in  the  same  month. 

Thus  it  manifestly  appears,  that  the  plaintiffs  were  the  defend- 
ants' agents  to  dispose  of  the  rejected  corn;  and,  if  they  did  so 
to  the  best  advantage,  in  their  judgment,  no  fraud  being  shown, 
they  cannot  be  charged  with  it.  The  account  rendered  shows 
they  accounted  fully  for  the  proceeds  of  the  corn,  crediting  de- 
fendants therewith,  the  plaintiffs  being  liable  alone  for  the  ac- 
tual proceeds,  no  fraud  or  negligence  on  their  part  in  the  mode 
and  manner  of  disposing  of  it  being  shown. 

The  evidence,  we  think,  fails  to  establish  defendants'  theory 
of  the  case,  and  does  show  that  the  corn  was  to  be  delivered  at 
Cairo,  and  to  pass  government  inspection  at  that  place;  and 
until  it  had  so  passed,  it  remained  the  property  of  the  defend- 
ants, and  was  their  property  after  it  was  rejected ;  and  that  the 
rejected  corn  was  disposed  of  by  the  plaintiffs  to  the  best  ad- 
vantage, and  the  proceeds  passed  to  the  credit  of  the  defend- 
ants. We  do  not  find  there  is  any  pretense  for  the  complaint 
that  the  government  had  engrossed  the  facilities  of  the  Central 
railroad  as  an  act  of  sovereign  power,  or  that  any  reason  is  shown 
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why,  if  the  government  had  so  done,  they  did  not  protect  them- 
selves against  such  an  occurrence  by  their  contract,  which  it 
was  in  their  power  to  have  done.  Nor  do  we  find  that  was  the 
only  channel  of  communication  with  Cairo,  as  the  defendants 
themselves  suggested  other  channels,  to  which  the  plaintiffs 
made  no  objection,  they  being  content  to  get  the  corn  by  any 
and  every  route,  open  to  the  defendants,  which  they  might 
choose. 

The  defendants  also  complain  of  the  instructions  given  for 
the  plaintiffs,  and  that  those  they  asked  were  refused. 

*  The  defendants  asked  twenty-two  instructions,  the  first  [55*] 
nine  of  which  were  given,  with  some  modifications,  by 
the  court;  the  remaining  thirteen  wTere  refused.  The  defend- 
ants specially  complain  that  the  plaintiff's  first  instruction  was 
wrong.  That  was  in  these  wx>rds:  "  If  the  jury  believe,  from 
the  evidence,  that  the  defendants  made  and  entered  into  the 
contracts  set  out  in  the  declaration  in  this  case,  and  that  Cairo 
was  the  place  where  the  grain  was  to  be  delivered,  and  that  it 
was  no  part  of  such  contracts  that  the  grain  was  to  be  carried 
by  the  Illinois  Central  Railroad,  and  that  the  plaintiffs  were  to 
furnish  the  transportation  for  the  grain  upon  that  road,  then  the 
performance  of  said  contracts,  according  to  their  terms,  was  not 
excused  by  the  acts,  orders  br  directions  of  the  government  of 
the  United  States  or  any  of  its  officers  or  agents  shown  in  evi- 
dence in  this  case,  nor  by  the  difficulty  or  delay  in  obtaining 
cars  from  the  Illinois  Central  Railroad,  nor  by  the  delay  in  mov- 
ing the  cars  upon  the  line  of  said  road,  whether  such  delay  was 
caused  either  by  the  want  of  motive  powTer  on  said  road  or  by 
the  amount  of  freight  which  the  said  railroad  was  then  carrying 
for  the  plaintiffs." 

"We  fail  to  appreciate  any  objection  urged  to  this,  or  to  any 
other  instruction  given  for  the  plaintiffs.  They  present  the  law 
of  the  case  as  we  understand  it,  and  are  in  harmony  with  ad- 
judged cases  too  numerous  to  be  cited. 

The  instructions  refused  were  the  tenth  to  the  twenty-second, 
both  inclusive. 

We  have  not  time  to  devote  to  each  of  them  severally;  we 
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can  only  say,  that  much  of  these  instructions  was  embraced  in 
the  first  nine  given  for  the  defendants,  and  it  was  no  error  to 
refuse  to  give  a  second  time  their  substance.  Some  of  these 
instructions  sought  to  make  the  case  turn  on  the  supposed  fact 
that  after  the  first  contract  of  January,  1865,  a  new  contract  had 
been  made  between  these  parties,  for  the  reason  that  the  time 
of  the  performance  had  been  changed  from  the  15  th  of  March 
to  the  first  of  April,  and  from  that  day  to  the  15th  of  April, 
1865,  and  by  changing  the  price  of  the  corn  from  one  dollar 

and  thirty  cents  to  one  dollar  and  twenty-five  cents  per 
[56*]  *  bushel.      This  extension  of  the  time  of  performance, 

the  defendants  argued,  was  a  new  contract,  and  was  not 
substantially  proved  as  alleged.  An  examination  of  the  various 
counts  in  the  declaration,  and  of  the  evidence,  clearly  shows  that 
the  original  contract,  though  the  time  of  performance  was  lib- 
erally extended  by  the  plaintifis,  was  not  performed  within  the 
extended  time,  and  the  defendants  argue,  in  effect:  "  Though 
true  it  is  we  made  the  contract,  and  you  extended  the  time  of 
its  performance,  and  though  we  did  not  comply  with  the  con- 
tract as  extended,  we  are  absolved  from  all  obligation  to  comply 
with  the  original  contract,  for  that  extension  was  a  new  contract, 
and  you  did  not  declare  upon  it  in  the  declaration."  In  other 
words,  they  do  not  deny  they  madS  the  contracts,  as  set  out  in 
the  declaration,  but  insist,  as  further  time  was  given  them  in 
which  to  perform  them,  which  they  did  not  offer  to  do,  the 
plaintiffs  cannot  recover  on  the  contract  as  made. 

Numerous  authorities  might  be  cited  to  the  point,  that,  where 
a  party  agrees  to  accept  the  thing  to  be  delivered  at  a  time  or 
place  other  than  that  stipulated,  a  performance  of  this  by  the 
other  party  is  equivalent  to  a  performance  of  the  original  un- 
dertaking. It  imposes  no  new  duty  on  the  defendant;  he 
merely  accepts  as  performance  by  the  plaintiff  that  which  would 
not  otherwise  have  been  so,  and  the  defendant's  liabilities  on  the 
original  contract  remain  unchanged.  Some  of  these  authorities 
are  cited  by  the  appellees.  McComhs  v.  McKennan,  2  Watts 
&  Serg.  216 ;  Cummings  v.  Arnold,  3  Mete.  (Mass.)  486 ;  Robin- 
son v.  Ratchelder,  4  N.  II.  40 ;  Richardson  v.  Coojper,  25  Me.  450. 
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Tlie  corn,  by  the  original  contract,  was  to  be  delivered  at  Cairo 
by  the  15th  of  March,  1865;  and,  by  correspondence  and  agree- 
ment with  the  plaintiffs,  in  view  of  the  difficulties  of  which  the 
defendants  complained,  the  time  of  delivery  was  extended  to  the 
first  of  April,  again  to  the  10th,  and  then  to  the  last  day  of  April. 
It  would  be  strange  law,  indeed,  if  the  defendants  were  allowed 
to  say  that,  inasmuch  as  you  gave  us  further  time  in  which  to 
perform  our  contracts,  and  we  did  not  comply;  you  have 
no  right  to  an  action  against  us  on  our  *  original  contract ;  [57*] 
and  this  is  the  burden  of  many  of  the  instructions,  and  a 
large  part  of  the  theory  of  their  case.  There  is  no  merit  in  this 
plea  of  a  new  contract,  or  of  variance  in  the  one  declared  on. 

To  say  nothing  of  other  instructions  given  for  the  defendants, 
the  first  and  fifth  given  cover  the  principal  points  of  the  case, 
and  all  which  were  given,  were  as  favorable  to  the  defendants  as 
their  case  entitled  them  to  demand,  if  not  more  favorable. 

We  may  say  in  regard  to  the  twenty-first  instruction,  there 
is  no  evidence  whatever  on  which  to  base  it,  and  respecting  the 
twenty-second  and  last  refused  instruction  of  the  defendants, 
though  it  may  be  true  as  an  abstract  proposition  of  law,  there 
is  not  a  particle  of  evidence  they  were  prevented  from  perform- 
ance by  any  act  of  the  plaintiffs;  on  the  contrary,  the  proof 
shows  the  plaintiffs  furnished  them  aid  whenever  called  on,  to 
get  transportation.  It  is  unreasonable  to  suppose  the  plaintiffs 
would  obstruct  or  delay  the  delivery  of  corn  at  Cairo,  on  every 
bushel  of  which,  if  it  passed  inspection,  they  made  a  clear  profit 
of  twenty-five  cents. 

On  the  most  careful  consideration,  we  cannot  see  that  appel- 
lants' case  has  any  merits.     The  judgment  is  affirmed. 

Judgment  affirmed. 


Benjamin  F.  Freeman  vs.  James  T.  Hartman  et  ux. 

1.  Fraud:    No  undue  advantage  must  be  taken  by  one  standing  in  loco  pa- 
rentis. 
Where  a  brother,  standing  to  a  younger  sister  in  loco  parentis,  procures 
a  conveyance  from  her  to  himself  of  her  interest  in  the  paternal 
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farm  for  less  than  one-fourth  of  its  value,  he  sustains  to  her  such  a 
relation  of  trust  and  confidence  as  to  require  from  him  an  explana- 
tion of  the  transaction,  showing  that  no  fraud  has  been  committed 
or  undue  advantage  taken  by  him. 

2.  Same  ;  Husband  and  Wife:     Conveyance  in  fraud  of  marital  rights. 
A  voluntary  conveyance  by  a  woman,  on  the   eve  of  her  marriage,  of 

property  which  her  intended  husband  knew  her  to  own,  made  with- 
out his  knowledge,  is  void  as  against  him,  because  in  derogation  of 
his  marital  rights  and  just  expectations. 

And  this  is  so  even  since  the  passage  of  the  married  woman's  law 
of  1861. 

3.  Same:    Same. 

Where,  therefore,  a  woman,  three  days  before  her  intended  marriage, 
without  the  knowledge  of  her  intended  husband,  conveyed  her  in- 
terest in  the  paternal  farm  to  an  elder  brother,  standing  to  her  in  loco 
parentis,  for  a  consideration  less  than  one-quarter  of  its  real  value, 
for  the  avowed  reason  that  thereby  future  trouble  would  be  avoided, 
and  because  the  husband's  consent  to  such  a  sale  could  not  be  ex- 
pected after  the  marriage :  Held,  that  the  conveyance  would  be  set 
aside  as  a  fraud  upon  the  marital  rights  of  the  husband,  the  same  as 
if  it  had  been  purely  voluntary. 

4.  Same  :    Same;  where  the  grantee  sustains  no  fiduciary  relation  to  the 

grantor,  and  the  consideration  is  simply  inadequate. 
It  seems,  however,  that  if  the  conveyance  had  been  made  to  some  per- 
son 'occupying  no  position  enabling  him  to  exercise  an  undue  influ- 
ence over  the  grantor,  and  upon  a  purchase  in  good  .  faith,  without 
reference  to  the  intended  marriage,  the  inadequacy  of  the  considera- 
tion would  not  be  a  sufficient  ground  for  setting  it  aside. 

5.  Estate  by  the  Curtesy:    Not  destroyed  by  the  act  0/1861.. 

The  estate  of  the  husband 1  by  curtesy  in  his  wife's  realty,  though  mod- 
ified by  the  married  woman's  law  of  1861,  was  not  entirely  destroyed 
by  that  act. 

Appeal  from  Knox.     Hon.  A.  A.  Smith,  J. 

This  and  the  next  ensuing  case  of  Freeman  v.  Dunn  were 
heard  as  one  by  the  court  below,  the  evidence  submitted  being 
the  same  in  both,  and  one  set  of  briefs  and  arguments  were  filed 
in  both  in  this  court.  They  were  bills  filed  to  set  aside  two 
conveyances  to  Benjamin  F.  Freeman,  one  made  by  Leanah 
Freeman,  now  Dunn,  for  the  consideration  of  $400,  dated  Feb- 
ruary 13th,  1862,  seven  days  before  her  marriage,  and  the  other 

1  See  note  to  Cole  v.  Van  Riper,  44  111.  58. 
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made  by  Henrietta  Freeman,  (now  Hartman),  for  $200,  dated 
Nov.  24th,  1862,  three  days  before  her  marriage.  The  inter- 
ests conveyed  were  each  a  one-sixth  interest  as  heir,  of  the 
deceased  father  of  the  grantor  and  grantee,  of  a  farm  of  160 
acres,  worth  $40  per  acre  or  $6,400.  The  court  below  decreed 
that  the  conveyances  be  set  aside. 

Frost  and    Turmicliff,  for  the  appellant. 

Lamjphere  and  Price  and  J.  B.  Boggs,  for  the  appellees,  con- 
tended that,  having  shown  that  the  property  was  obtained  for 
much  less  than  its  real  value  and  that  a  confidential  relation 
existed  between  Freeman  and  his  sisters,  it  is  not  necessary  to 
show  affirmatively  that  he  made  use  of  improper  means.  The 
law  so  presumes  and  throws  upon  him  the  burden  of  repelling  it. 
Hall  v.  Perkins,  3  Wend.  627;  Jackson  v.  King,  4  Cow.  219; 
opinion  of  Lord  Brougham  in  Hunter  v.  Atkins,  3  M.  and  K. 
113;  Wheeler  v.  Smith,  9  How.  55;  Bhoads  v.  Bate,  1  Eng. 
L.  R.  of  1855-6,  Equity  Series,  252;  Tate  v.  Williamson,  1  id. 
p.  528 ;  opinion  by  Wood,  Y.  C,  Evans  v.  Llewellin,  2  Brown, 
C.  C.  150;  (Ld.  C.  Thttrlow),  Gibson  v.  Jeys,  6  Yes.  Jr.  266; 
Mellish  v.  Mellish,  1  Simons  and  S.  67 ;  Bevett  v.  Harvey  id. 
255;  Austick  v.  Muddleford,  id.  45;  Godard  v.  Snow,  1  Russ. 
485;  Champion  v.  Bigby,  5  Sim.  462;  Tiffany  on  Trusts,  145; 
Taylor  v.  Taylor,  8  How,  183;  Whelan  v.  Whelan,  3  Cow. 
537;  Story's  Eq_.  Jur.  §§  307  to  322. 

*  Lawrence,  J".  This  was  a  bill  in  chancery,  filed  by  [58*] 
James  T.  Hartman  and  his  wife,  Henrietta  Hartman,  to 
set  aside  a  deed  made  by  her  to  her  brother,  Benjamin  F.  Free- 
man, the  appellant  herein,  in  November,  1862,  three  days  before 
her  marriage  to  Hartman.  The  deed  conveyed,  upon  a  consid- 
eration of  $200,  her  undivided  interest  in  the  farm  formerly 
owned  by  her  father,  and  since  his  death  occupied  by  the 
widow  and  children.  Her  interest  is  shown  by  the  proof  to 
have  "keen  worth,  at  the  time  of  the  conveyance,  between  $800 
and  $900.  The  bill  seeks  a  rescission  of  the  deed  on  the  ground 
of  constructive  fraud  by  the  brother  towards  his  sister,  and  also 
because  the  conveyance  was  in  fraud  of  the  marital  rights  of 

73 


60  OTTAWA, 


Freeman  vs.  Hartman. 


the  husband.     The  case  came  on  to  a  hearing  upon  bill,  answer, 

replication  and  proofs,  and  the  court  decreed  a  rescission 

[59*]  of  the  conveyance  on  the  ^return  of  the  purchase  money 

and  interest,  and  also  payment  of  rent.     The  defendant 

appealed. 

It  appears  that  the  father,  Fauntleroy  Freeman,  left  at  his 
death  a  widow  and  seven  children,  of  whom  the  appellant,  Ben- 
jamin, was  the  eldest.  He  was  at  that  time  not  quite  twenty- 
one  years  of  age.  His  sister  Henrietta,  now  Mrs.  Hartman, 
complainant  in  this  suit,  was  about  nineteen.  From  the  death 
of  the  father  in  1856,  to  the  marriage  of  Mrs.  Hartman  in 
1862,  the  family  continued  to  live  together  on  the  paternal 
farm  which  was  managed  by  Benjamin.  They  seem  from  the 
evidence  to  have  lived  harmoniously,  and  to  have  all  con- 
tributed by  their  industry  to  the  common  welfare,  Benjamin 
being  the  recognized  head  and  manager  of  affairs  abroad,  and 
the  mother  and  daughters  performing  the  domestic  labors.  Mrs. 
Hartman  was,  for  a  part  of  the  time,  engaged  in  teaching,  and 
the  witnesses  called  by  the  appellant  show  she  did  much  of 
the  family  sewing.  The  attempt,  therefore,  of  the  appellant,  to 
explain  the  low  price  he  paid  her  for  her  interest  in  the  farm, 
by  setting  up  an  indebtedness  against  her  for  her  board  and 
clothing,  must  be  considered  as  failing.  We  must  consider 
these  expenses  abundantly  compensated  by  her  personal  ser- 
vices and  her  interest,  as  one  of  the  heirs,  in  the  profits  of  the 
farm.  It  appears,  from  the  testimony  of  the  mother,  who  was 
called  as  a  witness  by  the  appellant,  that  the  deed  to  him  was 
executed  at  his  suggestion,  and  the  reason  then  given  was,  that 
trouble  might  be  avoided  in  future.  As  the  appellant  must  be 
regarded  from  the  evidence  in  the  record  as  having  stood  to  his 
sister  in  loco  parentis,  we  are  inclined  to  the  opinion  that  the 
conveyance  to  him  of  his  sister's  interest  in  the  farm  for  less 
than  one-fourth  of  its  value  requires  an  explanation  which  he 
has  failed  to  give. 

We  do  not,  however,  place  our  disposition  of  the  case  on 
that  ground. 

It  is  a  settled  rule  that  a  voluntary  conveyance  by  a  woman, 
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on  the  eve  of  her  marriage,  of  property  which  her  intended 
husband  knew  her  to  own,  made  without  his  knowledge,  is 
void  as  against  him,  because  in  derogation  of  his  marital 
rights  *and  just  expectations.  Strathmore  v.  Hones,  1  [60*] 
Yes.  22 ;  England  v.  Downs,  2  Beav.  522 ;  Logan  v.  Sim- 
mons, 3  Ired.  Ch.  487;  Tucker  v.  Andrews,  1  Shepley,  125;  1 
Bright's  Husband  and  Wife,  221,  and  cases  there  cited.  The 
case  before  us  falls  within  this  principle.  The  deed  was  made 
but  three  days  before  the  marriage,  and  without  the  knowledge 
of  Hartman,  the  intended  husband.  The  conveyance,  it  is  true, 
was  not  strictly  voluntary,  but  it  was  made  upon  a  considera- 
tion less  than  one-quarter  of  its  real  value,  to  a  person  standing 
to  the  grantor  in  a  relation  of  trust  and  confidence,  and  for  the 
avowed  reason  that,  thereby,  future  trouble  would  be  avoided, 
by  which  it  must  have  been  meant  that,  after  the  marriage,  the 
husband  would  probably  not  consent  to  such  a  disposition  by 
his  wife  of  her  interest  in  the  paternal  farm.  If  such  a  con- 
veyance had  been  made  to  some  person  occupying  no  position 
that  would  enable  him  to  exercise  an  undue  influence  over  the 
grantor,  and  upon  a  purchase  in  good  faith,  without  reference 
to  the  intended  marriage,  the  inadequacy  of  the  consideration 
would  not  be  a  sufficient  ground  for  setting  the  deed  aside. 
But  in  the  actual  circumstances  of  this  case,  the  deed  having 
been  evidently  made  in  order  to  secure  an  inequitable  advan- 
tage to  the  grantee,  and  because  the  husband's  consent  to  such 
a  sale  could  not  be  expected  after  marriage,  we  must  hold  the 
transaction  to  be  as  much  a  fraud  in  principle,  upon  his  marital 
rights,  as  if  the  conveyance  had  been  purely  voluntary.  Such 
a  proceeding  can  not  be  placed  beyond  the  reach  of  a  court  of 
equity  by  attempting,  through  the  payment  of  one-fourth  of 
the  value  of  the  property,  to  give  to  the  deed  the  color  of  a 
oona  fide  sale.  If  the  transaction  had  not  been  regarded  as 
unjust  to  the  intended  husband,  it  would  hardly  have  been  kept 
from  his  knowledge. 

It  is  urged  by  counsel  for  the  appellant,  that,  under  the  law 
of  1861,  known  as  the  married  woman's  law,  the  husband  would 
have  acquired  no  interest  in  his  wife's  land,  even  if  she  had 
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not  conveyed  it,  and,  therefore,  the  deed  was  no  fraud  upon  his 
marital  rights.     But  a  majority  of  the  court  have  held  in  the 
case  of  Cole  v.  Van  Riper,  decided  at  the  present  term,1 
[61*]  that  that  *law  is  not  to  be  construed  as  destroying  the 
curtesy  of  the  husband  in  his  wife's  realty. 
The  decree  of  the  circuit  court  must  be  affirmed. 
Decree  affirmed. 

Breese,  C.  J.  I  did  not  concur  in  the  decision  of  Cole  v. 
Van  Riper,  in  which  it  is  held  a  wife  cannot  convey  her  land 
without  the  assent  of  her  husband,  he  being  entitled  to  a  life 
estate  therein,  and  may  become  a  tenant  by  the  curtesy.  Hav- 
ing such  rights,  it  seems  to  me  clear,  a  woman  owning  land,  who 
in  contemplation  of  marriage  conveys  it  away,  does  so  in  fraud 
of  the  marital  rights  of  her  intended  husband,  and  the  convey- 
ance is  void.     1  Bright's  H.  and  W.  221-222. 

This  decision  is,  it  seems  to  me,  a  necessary  sequence  of  the 
case  of  Cole  v.  Van  Riper. 

Walker,  J.  I  concur  in  the  legal  principles  announced  in 
this  case,  but  do  not  concur  in  holding  the  conveyance  fraudu- 
lent in  fact.  From  the  whole  record,  I  think  we  may  infer 
that  it  was  made  to  carry  out  a  previous  understanding  of  the 
parties. 


Benjamin  B.  Freeman  vs.  Marion  R.  Dunn  et  ux. 

Appeal  from  Knox.     Hon.  John  S.  Thompson,  J. 
Frost  and  Tunnicliff,  for  appellant. 
Lanpliere  and  Price,  for  appellees. 

[62*]      Lawrence,  J.     This  case  is,  in  all  its  essential  features, 
the  same  as  the  case  of  Freeman  v.  Ilartman,  the  two 
cases  having  been  submitted  together  on  the  same  argument. 
The  same  order  must  be  entered  in  this  case  as  in  that. 
Decree  affirmed. 

1 44  111.  58. 
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Mahlon  B.  Lloyd  vs.  John  Kaenes. 

1.  Redemption:    By  judgment  creditor  of  mortgagor,  from  the  master's 

sale. 
Millon,  the  assignee  of  a  second  mortgage,  upon  the  rendition  of  a  de- 
cree foreclosing  the  first  mortgage  upon  the  premises,  to  which  he  was 
made  a  party,  procured  an  assignment  of  such  decree  to  himself. 
Millon  subsequently  quitclaimed  the  premises  to  Karnes,  and  upon 

Note. —  See,  for  further  adjudication  in  this  cause,  Karnes  v.  Lloyd  et 
al.  52  111.  113.  The  object  of  the  legislature  in  allowing  judgment  cred- 
itors to  redeem,  is  to  prevent  a  sacrifice  of  the  debtor's  estate  and  to  make 
it  pay  as  many  of  his  debts  as  possible;  by  allowing  as  many  of  his  judg- 
ment creditors  as  can  to  collect  their  judgments  by  advancing  a  sum 
which  the  debtor  himself  cannot  or  will  not  advance.  Sweezy  v.  Chand- 
ler, 11  111.  449.  The  creditor  can  never  redeem  until  the  debtor's  rights 
are  gone,  by  the  expiration  of  the  twelve  months  within  which  the  debtor 
might  have  redeemed.  The  redemption,  therefore,  is  never  of  the  defend- 
ant's present  estate,  nor  is  the  sale  under  the  junior  judgment  of  the  de- 
fendant's interest.  It  is  simply  the  exercise  of  a  statutory  right,  provided 
as  well  for  the  benefit  of  the  creditor  as  the  debtor.  Id.  451.  Our  statute 
does  not,  like  the  New  York  statute,  require  the  judgment  under  which 
redemption  is  claimed  should  be  a  lien.  Id.  448.  If  it  were  so  construed, 
judgments  rendered  in  other  counties  could  not  be  made  a  basis  of 
redemption,  as  the  statute  provides  for  the  levy  of  an  execution  under 
them,  but  not  for  making  the  judgment  a  direct  lien  per  se,  whether  by 
filing  a  transcript,  as  in  New  York,  or  otherwise.  Id.  448-9.  Where 
three  judgments  exist  against  the  debtor,  and  the  holder  of  the  second 
judgment  sells,  the  purchaser  at  such  sale  does  not  become  a  creditor  of 
the  debtor,  but  only  succeeds  to  the  debtor's  rights  as  owner,  and  must 
redeem  from  any  sale  under  a  prior  judgment  within  the  debtor's  twelve 
months.  If  he  fails  to  do  so,  his  purchase  having  extinguished  his  debt, 
and  the  lapse  of  twelve  months  from  the  sale  under  the  prior  judgment 
having  extinguished  his  title,  he  has  no  right  left.  The  third  judgment 
creditor  may  then  redeem  from  the  sale  under  the  first  judgment  without 
regard  to  the  second,  and  will  hold  his  title  against  the  purchaser  under 
the  second.    Id.  449. 

It  is  only  when  the  purchaser  of  the  equity  of  redemption  has  lost  his 
right  by  neglecting  to  redeem,  that  the  right  of  redemption  attaches  to 
the  subsequent  judgment.  The  principal  estate  continues  in  the  judg- 
ment debtor,  and  if  he,  or  his  assignee,  redeems  from  the  sale,  or  purchases 
the  certificate  of  sale,  the  right  of  redemption  to  subsequent  judgment 
creditors  is  cut  off,  even  before  it  attaches.  The  redemption,  if  made  by 
the  judgment  debtor,  is  subject  to  (redemption  under)  a  subsequent  judg- 
ment.   But  if  redeemed  by  a  bona  fide  assignee  of  the  judgment  debtor, 
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the  premises  being  subsequently,  on  the  17th  of  Sept.  1863,  sold  under 
said  decree,  purchased  the  same,  and  also  on  the  23d  of  that  month, 
assigned  the  certificate  of  purchase  to  Karnes,  who  recorded  neither 
the  said  deed  nor  the  certificate,  nor  the  assignment  hereof,  and  did 
not  redeem  from  said  sale.    Lloyd  recovered  judgment  against  the 

the  title  would  not  be  subject  to  (redemption  under)  a  subsequent  judg- 
ment. McLagen  v.  Brown,  11  111.  519.  In  this  case  it  was  held  that  the 
subsequent  reversal  of  the  judgment  under  which  redemption  is  had  will 
not  affect  the  title  of  the  redeeming  creditor.  Id.;  Flachs  v.  Kelly,  30  id. 
462.  While  the  case  of  McLagen  v.  Brown  is  discredited  in  Littler  v. 
People,  43  111.  191,  in  a  manner  which  seems  to  intend  to  discredit  this 
principle,  such,  doubtless,  is  not  the  fact.  Bank  of  U.  S.  v.  Bank  of 
Washington,  6  Pet.  U.  S.  8.  But  so  far  as  the  court  in  McLagen  v.  Brown, 
on  p.  526,  have  assumed  that  under  §  22  the  sheriff  may  execute  a  deed  to 
the  redeeming  creditor,  upon  the  mere  fact  of  redemption  and  the  lapse 
of  the  fifteen  months,  without  any  subsequent  sale,  it  is  overruled  and 
corrected  by  the  same  judge  (Caton)  in  Williams  v.  Tatnall,  29  111.  553, 
where  the  point  is  made  clear  that  §  22  is  inoperative,  owing  to  ils  repug- 
nancy to  the  other  sections  of  the  law,  and  that  the  only  right  of  the 
redeeming  creditor  is  to  have  a  sale  under  his  own  execution,  on  which 
sale  the  amount  of  the  redemption  money  deposited  by  him  will  be  con- 
sidered as  having  been  bid  by  him,  and  if  there  be  no  higher  bid,  the  land 
shall  be  struck  off  to  him,  and  a  deed  immediately  executed,  and  that  no 
other  redemption  shall  be  allowed.  But  if  there  be  a  higher  bid,  then  the 
land  shall  be  struck  off  to  the  highest  bidder,  and  a  certificate  of  purchase 
made  to  the  purchaser.  Any  other  judgment  creditor  may,  in  such  case, 
redeem  within  sixty  days,  and  the  same  process  will  be  gone  through. 
And  so  long  as  the  premises  shall  be  sold  for  more  than  the  redemption 
money,  and  there  are  judgment  creditors  to  redeem,  redemptions  shall  be 
allowed  within  sixty  days  of  the  day  of  sale  from  which  the  redemption  is 
made.  Id.  566-9.  This  right  of  redemption  is  a  creature  of  the  statute,  and 
applies  not  to  decrees  in  equity  generally,  but  only  to  sales  upon  the  fore- 
closure of  a  mortgage,  and  upon  executions  at  law.  Farnsworth  v.  Stras- 
ler,  12  111.  487.  It  did  not,  prior  to  act  of  March  30, 1869,  extend  to  decrees 
for  sales  under  mechanics'  liens.  West  v.  Fleming,  18  111.  248.  But  was 
extended  by  act  of  that  date  to  all  decrees  in  mechanic's  lien  cases  entered 
after  the  act  took  effect.  Knight  ©.  Begole,  56  id.  122.  The  common-law 
(originally  equitable)  right  to  redeem  exists  at  any  time  before  foreclosure, 
notwithstanding  the  terms  of  the  mortgage  may  indicate  that  the  title  of 
the  mortgagee  was  to  become  an  absolute  deed  if  redemption  were  not 
made  within  the  time  limited  in  the  mortgage.  Preschbaker  v.  Feaman, 
32  id.  475.  Hence  the  statutory  right  to  redeem  begins  when  the  equitable 
right  ends.  And  equity  will  still,  on  a  bill  filed,  protect  the  right  to  re- 
deem after  the  same  has  been  released  to  the  mortgagee,  if  the  latter  has 
bought  out  the  equity  of  redemption  at  a  grossly  inadequate  price  and  by 
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mortgagor  at  the  October  term,  1864,  of  the  court  below,  and  on  the 
12th  of  October,  1804,  levied  his  execution  on  the  mortgaged  premises, 
redeemed  the  same  from  the  master's  sale  by  paying  the  amount  of 
Millon's  bid  with  interest,  received  and  recorded  his  certificate  of 
redemption,  had  the  premises  sold  under  his  execution,  himself  be- 
came the  purchaser,  and  received  a  sheriff's  deed  therefor:    Held, 

threats  and  coercion.  Brown  v.  Gaffney,  28  111.  158.  And  on  such  a  bill 
to  redeem,  all  advances  made  by  the  mortgagee  to  the  mortgagor,  whether 
named  in  any  writing  or  not,  should  be  allowed.  Brown  v.  Gaffne}',  32  id. 
251.  But  if  the  bill  is  filed  by  a  junior  incumbrancer  to  redeem  from  a 
prior  mortgage,  only  the  record  debt  need  be  paid.  Gardner  v.  Emerson, 
40  id.  296.  The  subsequent  purchaser's  right  to  redeem  can  only  be  cut 
off  by  a  decree  of  foreclosure  to  which  he  is  a  party.  The  fact  that  his 
title  is  subject  to  the  prior  mortgage  does  not  give  the  prior  mortgagee,  or 
the  purchaser  under  the  prior  mortgage,  the  right  to  have  the  conveyance 
to  such  purchaser  declared  void  in  order  to  quiet  the  title  of  the  former. 
Dunlap  v.  Wilson,  32  id.  518.  An  eviction  of  the  mortgagor  by  the  mort- 
gagee under  the  mortgage,  leaves  the  title  and  common-law  right  of  re- 
demption still  in  the  mortgagee,  but  an  eviction  under  a  foreclosure  would 
divest  the  title  (and  the  common-law  right  of  redemption,  but  not  the 
statutory).    Willett  v.  Burgess,  34  id.  501. 

A  creditor  who  takes  from  his  debtor  a  conveyance  absolute  on  its  face, 
on  account  of  a  previous  indebtedness  which  he  does  not  discharge  or  can- 
cel, will  be  deemed  a  mortgagee,  and  the  right  to  redeem  will  continue 
until  foreclosed.  Sutphen  v.  Cushman,  35  111.  187 ;  Morgan  v.  Clayton,  61  id. 
35.  One  offering  to  redeem  need  not  first  tender  the  debt,  but  such  tender 
may  affect  costs  and  interest.  Barnard  v.  Cushman,  id.  453.  Redemption 
money  voluntarily  paid  to  a  clerk  of  the  court,  without  any  authority  from 
the  court,  does  not  become  a  fund  in  court,  and  may  be  withdrawn  by  the 
depositor  at  any  time  before  being  paid  over  to  the  creditor  for  whose  use 
it  was  deposited.  Hammer  v.  Kaufman,  39  id.  87.  Although  the  judg- 
ment debtor's  right  of  redemption  within  the  year  cannot  be  levied  on 
under  execution  (Merry  v.  Bostwick,  13  id.  398,  and  Watson  v.  Reissig,  24 
id.  281),  still  if  a  judgment  creditor  irregularly  attempt  to  levy  on  the 
debtor's  equity  within  the  year  and  pays  the  redemption  money,  and  has 
the  levy  indorsed  within  the  year,  but  the  sale  thereunder  is  made  after 
the  year  expires,  and  the  debtor  does  not  redeem,  and  the  prior  purchaser 
acquiesces  and  receives  the  redemption  money,  the  judgment  debtor  can- 
not challenge  the  redemption.  Blair  v.  Chamblin,  39  id.  521.  The  pur- 
chaser under  a  junior  incumbrance  has  the  right  to  redeem  from  the  as- 
signee of  a  prior  mortgage.  Strong  v.  Allen,  44  id.  428.  As  to  the  terms 
on  which  a  mortgagor  will  be  allowed  to  redeem  five  years  after  a  mortgage 
has  been  foreclosed,  where  the  mortgagee  improperly  becomes  the  pur- 
chaser himself,  see  Roberts  v.  Fleming,  53  id.  196.  As  to  like  terms  on  a  re- 
demption by  the  heirs  from  a  purchaser  who  colludes  with  an  executor  to 
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that  Lloyd  by  his  redemption  acquired  a  paramount  title  to  the  prem- 
ises, which  was  a  bar  to  a  bill  filed  by  Karnes  for  the  foreclosure  ol 
said  second  mortgage.  The  mortgagor  not  having  conveyed  away 
his  equity  of  redemption,  Lloyd  had  a  right  to  redeem  the  premises 
as  against  Karnes,  the  assignee  of  the  certificate  of  purchase. 

sell  a  different  class  of  lands  in  payment  of  debts  from  those  which  the 
will  directs,  see  Kinney  v.  Kncebel,  51  id.  112.  As  to  the  suspension  of  the 
period  of  redemption  during  war,  where  the  debtor  and  heirs  entitled  to 
redeem  reside  in  the  hostile  estate,  see  Mixer  v.  Sibley,  53  id.  61.  In  ten- 
dering money  for  redemption,  the  legal  tender  act  of  February  26,  1862, 
only  applies  to  sales  had  subsequent  to  the  passage  of  the  act.  Morrow 
v.  Rainey,  58  id.  357,  and  not  to  redemption  from  a  deed  of  trust  which 
matured  prior  to  the  passage  of  that  act.  Chamblin  v.  Blair,  53  id.  385, 
citing  Morrow  v.  Rainey,  supra;  Bronson  v.  Rodes,  7  Wal.  219;  Butler  v. 
Horwitz,  id.  258,  and  Hepburn  v.  Griswold,  8  Wal.  603 ;  Billings  v.  Riggs, 
56  111.  483.  An  attorney  who  redeems  for  his  client,  thereby  inducing  the 
latter  to  permit  the  statutory  period  to  pass  by  without  himself  redeeming, 
will  be  compelled  on  bill  filed,  to  allow  the  client  to  redeem  from  him. 
Trotter  v.  Smith,  59  id.  240.  After  a  decree  for  strict  foreclosure,  obtained 
on  service  by  publication  against  a  nonresident  mortgagor,  and  sale  to  a 
purchaser  who  erects  lasting  improvements,  the  nonresident  mortgagor 
may  obtain  leave  to  answer,  and  have  the  land  valued.  If  not  equal  in  value 
to  the  debt  the  foreclosure  remains  strict,  but  the  mortgagor  may  redeem. 
If  the  land  without  improvements  exceed  the  debt,  he  may  still  redeem,  but, 
if  he  do  not,  the  land  should  be  sold  to  pay,  1.  The  costs.  2.  The  debt  due 
on  the  notes  and  taxes  paid  by  complainants  before  the  sale.  3.  To  the 
mortgagor  the  excess  in  the  value  of  the  land  unimproved  over  the  debt, 
interest  and  taxes.  4.  To  the  purchaser  the  value  of  the  improvements. 
Scott  v.  Milliken,  60  id.  108.  The  right  to  redeem  can  not  be  extin- 
guished by  the  foreclosure  of  a  prior  mortgage  unless  the  owner  of  such 
right,  at  the  time  of  filing  the  bill,  is  made  a  party  [to  the  foreclosure, 
though  such  owner  may  be  the  mere  assignee  of  a  certificate  of  purchase 
of  the  equity  of  redemption  at  a  sale  on  execution  against  the  mortgagor, 
on  which  the  mortgagor's  year  for  redemption  has  expired.  Grob  v. 
Cushman,  60  id.  201.  But  if  nine  years  have  elapsed  since  the  sale  of 
mortgaged  lands  under  an  execution  issued  upon  the  judgments  rendered 
on  the  very  notes  for  which  the  lands  were  mortgaged,  and  the  purchaser 
at  such  execution  sale  has  been  in  possession  and  opened  a  coal  mine,  the 
sale  on  execution  will  be  regarded  as  a  foreclosure,  and  its  irregularities 
will  be  overlooked,  owing  to  the  laches  of  the  mortgagor,  and  a  bill  filed 
by  the  grantee  of  the  latter,  to  redeem,  will  be  dismissed.  Rigney  v.  Small, 
60  id.  416. 

A  purchaser  of  notes  and  a  mortgage,  from  an  agent,  without  notice  of 
any  equities  existing  between  the  principal  and  agent,  and  for  a  fair  price, 
who  forecloses  the  mortgage,  may  acquire  a  title  to  the  mortgaged  premises 
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2.  Same:    Mere  assignment  of  certificate  of  purchase  to  subsequent  mort- 

gagee, not  a  redemption. 
Where  the  assignee  of  a  second  mortgage  purchases  and  takes  an  assign- 
ment of  the  certificate  of  purchase  issued  upon  a  sale  by  the  master 
under  a  decree  for  the  foreclosure  of  a  prior  mortgage,  the  mere 
assignment  to  him  of  the  certificate  of  purchase  does  not  effect  a  re- 
demption of  the  premises  from  such  former  sale.  In  order  to  effect 
a  redemption  and  annul  such  sale,  he  should  have  redeemed  in  the 
manner  pointed  out  in  the  statute  and  have  recorded  his  certificate 
of  redemption;  and  not  having  done  so,  he  can  not,  upon  a  bill  filed 
by  him  to  foreclose  his  second  mortgage,  set  up  such  assignment  as 
a  redemption  and  defeat  the  superior  rights  acquired  by  a  junior 
judgment  creditor  of  the  mortgagor  who  has  redeemed  in  the  manner 
prescribed  by  statute  and  become  the  purchaser  at  the  sale  under  his 
execution. 

3.  Same  :     Judgment  creditor,  redeeming  under  the  statute,  need  not  pay 

the  unsatisfied  balance  over  the  amount  of  the  bid. 
Where  such  judgment  creditor  redeems  from  the  sale  upon  the  forclos- 
ure  of  the  prior  mortgage,  by  paying  the  amount  of  the  bid  with 

which  is  free  from  all  equities  existing  between  the  principal  and  agent, 
and  if  the  agent  then  purchase  the  same,  his  principal  will  not  be  per- 
mitted to  redeem ;  otherwise,  if  the  agent  colluded  with  the  purchaser  of 
the  notes  to  acquire  title  himself.  Mason  v.  Bauman,  62  111.  76.  A  judg- 
ment debtor  has  the  right  to  confess  judgment  to  a  bona  fide  creditor  for 
the  express  purpose  of  enabling  such  creditor  to  redeem.  Arnold  v.  GifFord, 
id.  249.  But  a  judgment  creditor  of  one  of  two  persons  who  own  severally 
each  one  undivided  fifth  of  a  tract  of  land,  cannot  redeem  as  to  the  interest 
of  his  debtor  from  a  sale  of  the  two-fifths  made  under  a  joint  judgment 
against  the  two,  by  paying  one-half  the  amount  for  which  the  land  sold, 
with  interest.  To  redeem,  he  must  pay  the  whole  amount  for  which  the 
lands  sold.  Durley  v.  Davis,  69  id.  33.  See  also  Graves  v.  Maghee,  72  id. 
526.  One  who  redeems  land  sold  under  a  void  judgment  gets  no  title,  but 
the  redemption  extinguishes  the  prior  sale  and  leaves  the  title  in  the 
original  owner.  Borders  v.  Murphy,  78  id.  81 ;  Clingman  v.  Hopkie,  id. 
152.  So,  if  the  sale  from  which  redemption  is  had  is  void.  Mulvie  v. 
Carpenter,  id.  580.  Redemption  money  deposited  with  a  person  named  by 
the  officer  who  made  the  sale,  at  his  request,  is  the  same  as  if  paid  to  him. 
Roan  v.  Rohrer,  72  id.  582.  As  to  when  the  receipt  of  redemption  money 
after  the  expiration  of  the  year  will  imply  that  further  time  to  redeem  is 
given,  Stevens  v.  Irwin,  76  id.  604.  And  as  to  its  enforcement,  if  made, 
see  Davis  v.  Dresback,  81  id.  393.  The  purchase  of  the  certificate  of  re- 
demption by  the  owner  of  the  equity  is  a  redemption,  and  merges  the  cer- 
tificate. Frederick  v.  Ewrig,  82  id.  363.  As  to  the  terms  of  redemption 
by  heirs,  on  an  irregular  sale  by  the  executor,  see  Smith  v.  Kncebel,  82 
id.  392. 
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interest,  as  prescribed  by  statute,  it  is  immaterial  that  such  sale  did 
not  satisfy  the  mortgage;  and  the  judgment  creditor  is  not  required 
to  pay  the  unsatisfied  balance,  in  order  to  render  his  redemption 
complete,  as  against  a  second  mortgagee  seeking  a  foreclosure.  Hav- 
ing complied  with  the  statute,  and  not  seeking  the  aid  of  equity  to 
redeem,  he  can  only  be  required,  to  do  what  the  statute  prescribes. 

4.  Same:    How  to  be  proved. 

Where  a  sale  of  land  has  been  made  under  a  foreclosure  decree,  the  certifi- 
cate of  purchase  can  not  be  used  by  the  assignee  thereof,  being  a  second 
mortgagee,  as  proof  of  a  redemption.  A  certificate  of  purchase  is  no 
evidence  of  a  redemption,  but  is  authority  merely  to  demand  a  deed, 
if  the  property  is  not  redeemed,  or  to  receive  the  redemption  money 
if  redeemed. 

Competent  evidence  of  redemption  is  an  instrument  in  writing  under 
the  hand  and  seal  of  the  officer  receiving  the  redemption  money, 
which  must  be  recorded  in  the  recorder's  office  of  the  proper  county, 
in  the  same  manner  as  other  writings  affecting  the  title  to  real  estate. 

5.  Record  op  Deeds:    Notice. 

A  subsequent  judgment  creditor  redeeming  from  a  prior  foreclosure  sale, 
will  not  be  affected  with  notice  for  a  prior  unrecorded  deed  of  the 
premises,  nor  of  an  unrecorded  assignment  of  the  certificate  of  pur- 
chase to  a  second  mortgagee;  and  in  the  absence  of  proof  of  knowl- 
edge of  such  assignment,  it  should  not  be  admitted  in  evidence  in  a 
foreclosure  suit,  brought  by  such  second  mortgagee,  as  against  such 
judgment  creditor. 

6.  Judgments  and  Decrees:    Bind  parties  and  privies.1 

Where  a  second  mortgagee  is  made  a  party  to  a  bill  to  foreclose  the 
prior  mortgage,  parties  claiming  under  him  by  subsequent  assign- 
ment, though  not  made  parties  to  the  bill,  will  be  bound  by  the  pro- 
ceedings therein. 

7.  Equity:     Consequences  of  laches  not  relieved  against. 

A  party  guilty  of  laches,  in  protecting  his  rights  in  former  proceedings, 
is  not  entitled  to  equitable  assistance  to  enable  him  to  escape  the  con- 
sequences  thereof,  as  against  one  who,  by  compliance  with  the  law, 
has  acquired  a  legal  title. 

8.  Same  :    Jurisdiction  once  obtained  will  be  retained  and  complete  justice 

done  between  the  parties. 
When  a  court  of  chancery  obtains  jurisdiction  of  the  subject  matter  of 

a  suit,  it  will  retain  it  to  the  end,  that  justice  may  be  done  between 

the  parties. 
Where,  therefore,  the  defendant  in  a  foreclosure  suit  set  up  in  a  cross  bill 

possession  by  the  mortgagee,  and  prayed  that  the  possession  might  be 

surrendered  to  him  as  the  owner  of  the  fee ;  and  established  the  fact  that 

1  See  Brush  v.  Fowler,  36  111.,  53  and  note;  Grob  v.  Cushman, post,  119. 
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lie  had  the  paramount  title  to  the  premises  unaffected  by  any  equities 
on  the  part  of  the  complainant  or  other  person  :    Held,  that  he  was  en- 
titled to  a  decree  for  the  surrender  of  the  possession  to  him  without 
the  expense  and  delay  of  an  ejectment. 
9.  Pleadings  and  Evidence  :     Complainant  must  recover  on  case  made  by 

bill 
A  complaint  in  chancery  must  recover,  if  at  all,  by  the  case  made  by 
his  bill ;  he  can  not  state  one  case  in  his  bill  and  make  out  a  different 
case  by  the  proofs. 

10.  Conveyance  ;  Redemption  :     What  passes  by  a  quitclaim  deed,  and  its 

effect  upon  right  of  redemption. 
Where  the  assignee  of  a  second  mortgage  takes  an  assignment  of  a  decree 
foreclosing  the  first  mortgage  and  ordering  a  sale,  and  subsequently 
quitclaims  the  premises  to  another,  such  conveyance  conveys  noth- 
ing more  than  the  interest  held  by  the  grantor  as  mortgagee,  and  as 
assignee  of  a  mortgagee,  and  affects  no  equity  of  redemption  of  the 
mortgagor  or  of  any  judgment  creditors. 

11.  Notice  :    Extent  of,  from  possession  of  premises} 

The  possession  of  the  mortgaged  premises  by  a  second  mortgagee,  being 
also  the  assignee  of  a  certificate  of  purchase  of  the  premises  at  a  sale 
thereof  under  a  decree  foreclosing  a  prior  mortgage,  is  notice  only  of 
the  title  he  has,  which  is  that  of  mortgagee  and  assignee  of  such  cer- 
tificate of  purchase,  and  of  nothing  more. 

Appeal  from  Henry.     Hon.  Ira  0.  Wilkinson,  J. 
The  case  is  sufficiently  stated  in  the  opinion. 
Hinma/th  and  Page,  for  appellant. 
Shaw  and  Crawford,  for  appellee. 

*Breese,  C.  J.  This  was  a  bill  in  chancery,  exhibited  [64*] 
in  the  circuit  court  of  Henry  county,  by  John  Karnes 
against  Mahlon  B.  Lloyd,  Thomas  F.  Davenport  and  wife,  and 
Sherman  B.  Smith,  to  foreclose  a  mortgage  executed  by  Daven- 
port and  wife  to  Francis  Karnes,  dated  September  26, 18 57,  to 
secure  three  promissory  notes,  of  even  date  with  the  mortgage, 

2  See  Ohling  v.  Lintzens,  32  111.  23,  and  note ;  Carmichael  v.  Reed,  post, 
108;  Hall  v.  Towne,  post,  493. 

3  See  Walden  v.  Gridley,  36  111.  523;  Partridge  v.  Chapman,  81  id.  137; 
Munn  v.  Burges,  70  id.  604;  Lumbard  v.  Obbey,  73  id.  177;  Doolittle  v. 
Cook,  75  id.  354;  Franz  v.  Orton,  id.  100;  Smiths  Jackson,  76  id.  254; 
Phillips  v.  Pitts,  78  id.  72;  Stone  v.  Cook,  79  id.  424;  Lyman  v.  Russell, 
post,  281. 
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for  $2,000  each,  and  payable  on  the  1st  day  of  October,  1859, 
1S60,  and  1861,  respectively,  with  interest  at  ten  per  cent.  The 
mortgage  was  on  three  tracts  of  land,  two  of  them  in  section 
24,  township  IT  north,  range  one  east  of  the  fourth  meridian, 
and  the  other  in  section  18,  in  township  17  north,  range  two 
east  of  the  same  meridian. 

Smith  was  defaulted,  and  Lloyd  and  Davenport  put  in  sep- 
arate answers,  and,  on  the  hearing,  a  decree  was  rendered  in 
favor  of  the  complainant,  to  reverse  which  Lloyd  has  appealed 
to  this  court. 

From  the  pleadings  and  proofs  in  the  cause,  the  facts  and 
points  made  on  them  appear  to  be  these:  On  the  26th  of  Sep- 
tember, 1857,  the  date  of  complainant's  mortgage,  Davenport 
mortgaged  to  Joshua  Harper  the  premises  in  controversy,  and 
another  tract  about  which  there  is  no  dispute,  to  secure  the 
sum  of  $3,650,  with  the  understanding  that  this  mortgage 
should  have  the  preference.  This  mortgage,  on  the  9th  of 
October,  1857,  was  assigned  by  a  separate  instrument  of  writ- 
ing to  Thomas  Mellon,  of  Pittsburgh,  Penn.,  to  secure  to  him 
the  payment  of  two  of  the  notes  due,  the  one  October  1,  1859, 
and  the  other  October  1,  1860,  which  writing  of  assignment 
was  filed  for  record  October  21,  1857.  In  February,  1862, 
Harper  filed  his  bill  to  foreclose  his  mortgage,  claiming  pri- 
ority, and  making  Francis  Karnes  and  Mellon  parties,  and  at 

the  March  Term,  1862,  of  the  circuit  court,  he  obtained 
[65*]  a  ^decree  of  foreclosure,  and  for  payment  to  him  by 

Davenport  of  $2,515,  which  decree  in  May  following, 
Harper  assigned  to  Mellon.  In  August,  1863,  Mellon  and 
wife  and  Francis  Karnes  executed  a  quitclaim  deed  to  appel- 
lee for  the  premises,  which  deed  was  not  recorded.  On  the 
17th  of  September,  1863,  the  master  in  chancery  sold  the 
premises  to  Thomas  Mellon,  under  the  Harper  decree  for  $1,950, 
and  on  the  23d  of  that  month  Mellon  assigned  the  certificate 
of  purchase  to  appellee.  This  was  substantially  the  appellee's 
case. 

Appellant  showed  two  judgments  in  his  favor  against  Daven- 
port, rendered  at  the  October  Term,  1864,  of  the  Henry  circuit 
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court,  by  confession,  one  for  $4,264,  and  the  other  for  $1,148,  on 
which  executions  issued  October  12,  and  were  levied  the  same 
day  on  the  premises  in  controversy,  appellant  having  redeemed 
them  from  the  master's  sale,  by  paying  to  the  sheriff  the  sum 
of  $2,148.50,  being  the  amount  with  interest  of  Mellon's  bid, 
for  wdiich  the  sheriff  granted  to  appellant  a  certificate  of  re- 
demption, dated  October  12,  1864,  and  which  was  recorded  in 
the  proper  office  the  same  day.  Thereupon  the  sheriff  duly 
offered  the  premises  for  sale  under  these  executions,  and  they 
were  bid  off  by  appellant  for  the  sum  of  $5,000,  and  a  sheriff's 
deed  duly  executed  to  him  on  the  20th  of  January,  1865.  It 
was  admitted  at  the  hearing,  that  Mellon  was  the  owner  of  the 
notes  and  mortgage  sought  to  be  foreclosed  from  October  9, 
1857,  to  August  20, 1863. 

It  will  be  proper  to  state  here,  that  depositions  of  Joseph  A. 
Sawyer  were  read  on  behalf  of  appellee,  going  to  show  posses- 
sion, by  appellee,  of  the  premises. 

The  important  question  raised  on  these  facts  is,  did  the  re- 
demption made  by  appellant,  under  his  judgments,  confer  upon 
him  rights  superior  to  those  of  the  holder  of  the  mortgage  now 
sought  to  be  foreclosed? 

The  appellant  insists  that  the  court  should  have  dismissed  the 
bill  at  the  hearing,  for  the  reason  that  the  proceeding  in  fore- 
closure of  the  first  mortgage,  and  the  redemption  of  the  prem- 
ises by  appellant  as  a  judgment  creditor,  and  the  sale  to  him 
under  his  execution,  and  taking  the  sheriff 's  deed,  vested 
*in  him  the  title  to  the  premises,  and  constituted  a  bar  to  [66*] 
the  action  of  appellee. 

Appellee  contends  that  appellant  had  no  right  to  redeem 
without  paying  him  the  whole  amount  of  the  Harper  mortgage, 
and  the  mortgage  in  suit,  less  payments  made  thereon,  and 
rents  and  profits  received  by  appellee.  He  insists,  when  the 
premises  were  bid  off  by  Mellon  at  the  master's  sale,  September 
27,  1863,  it  devolved  on  the  mortgagor,  or  his  grantee,  by  deed 
or  mortgage,  to  redeem  within  twelve  months,  or  to  do  some- 
thing equivalent  in  its  effects  to  a  redemption,  and  only  on  fail- 
ure to  do  this,  judgment  creditors  would  have  a  right  to  redeem. 
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The  case  of  McLagen  v.  Brown,  11  111.  523,  is  cited  in  support 
of  this  position. 

The  difference  between  that  case  and  this  is  quite  obvious. 
In  that  case  the  judgment  debtor  had  sold  his  equity  of  redemp- 
tion before  Brown's  judgment  became  a  lien  on  the  premises, 
but  his  vendees  never  redeemed,  and  the  question  was,  could 
the  last  judgment  creditors  redeem  from  the  first  sale  after  the 
expiration  of  the  twelve  months  within  which  the  purchasers 
from  the  judgment  debtor  might  have  redeemed,  and  it  was 
held  they  could,  under  the  authority  of  the  case  of  Sweezy  v. 
Chandler,  11  111.  445.  This  was  the  point  before  the  court, 
and  what  may  have  been  said  by  way  of  illustration  or  argu- 
ment is  not  to  be  confounded  with  the  decision  itself  on  the 
point  made. 

The  equity  of  redemption  not  having  been  conveyed  by 
Davenport,  the  mortgagor,  what  prevented  him  from  redeem- 
ing the  premises  after  the  certificate  of  sale  had  been  purchased 
by  appellee  of  Mellon,  if  he  applied  to  redeem  within  one  year? 
Nothing  could  have  prevented  it;  and,  this  being  so,  by  what 
provision  or  principle  of  law  is  it,  that  a  judgment  creditor 
cannot  redeem  as  against  the  assignee  of  the  certificate  of  pur- 
chase?    There  can  be  none. 

But  the  appellee  contends,  that,  taking  an  assignment  of  this 
certificate  of  sale,  he  had  in  effect  redeemed  the  land,  and  it 
was  then  subject  to  his  mortgage,  which  could  not  be  defeated 

by  a  judgment  creditor. 
[67*]  *He  is  the  second  mortgagee,  and  he  purchased  the  elder 
certificate  of  purchase,  and  would  have  been  entitled  to  a 
deed  under  the  statute  at  the  end  of  fifteen  months  if  no  judg- 
ment creditor  redeemed,  and  would  thus  have  cut  off  all  subse- 
quent incumbrancers.  This  he  had  the  unquestioned  right  to 
do;  but,  having  failed  to  acquire  title  in  that  way,  in  conse- 
quence of  the  redemption  by  the  appellant,  a  judgment  creditor, 
he  cannot  now  claim  that  he  had  merely  redeemed  as  the  mort- 
gagee of  Davenport,  and  in  this  way  annulled  the  sale.  To  do 
this,  appellee  should  have  redeemed  in  the  manner  pointed  out 
in  the  statute  and  recorded  the  certificate  of  redemption.  In 
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this  way  he  could  have  protected  his  second  mortgage,  and  on 
filing  his  bill  in  chancery  could  have  obtained  a  decree  subject- 
ing the  premises  to  sale  for  payment  both  of  the  amount  ad- 
vanced in  redeeming  from  the  elder  lien,  and  for  the  amount 
due  on  his  own  mortgage.  He  would  then  have  occupied  the 
position  of  Flacks,  in  Flacks  v.  Kelly  et  al.  30  111.  cited  and 
relied  on  by  appellee. 

Flacks  held  a  junior  mortgage,  and  took  a  decree  of  fore- 
closure subject  to  the  lien  of  the  elder  mortgage.  He  bought 
the  land  under  his  decree,  and  within  the  year  redeemed  from 
the  sale  under  the  elder  mortgage.  Subsequently  Chatten,  a 
judgment  creditor  of  the  mortgagor,  levied  upon  and  sold  the 
premises  under  an  execution  issued  upon  his  judgment,  and 
claimed  the  right  to  redeem  from  Flack's  sale  under  the  second 
mortgage  by  paying  the  amount  of  that  sale;  we  held  that 
Flacks,  by  redeeming  from  the  sale  under  the  first  mortgage, 
had  not  extinguished  that  lien,  but  was  subrogated  to  the  rights 
of  the  first  mortgagee,  and  that  the  judgment  creditors  must 
redeem  from  both  mortgages. 

Had  appellee  pursued  this  course,  the  record  of  his  certifi- 
cate of  redemption,  showing  he  had  redeemed  as  mortgagee, 
would  have  been  notice  to  all  persons  of  the  equitable  rights 
thus  acquired  by  him.  Appellant's  judgment  would  have  been 
subject,  in  equity,  to  the  sum  paid  for  redemption,  and  to  the 
amount  of  the  second  mortgage.  If  the  assignee  of  a  certifi- 
cate of  purchase  can  set  it  up  as  a  redemption,  which  is 
attempted  *here  by  appellee,  judgment  creditors  would  [68*] 
never  feel  safe  in  redeeming,  and  the  object  of  the  statute 
providing  for  redemption  would  be  wholly  defeated. 

It  is  claimed  also,  by  the  appellee,  that  the  sale  under  the 
elder  mortgage  did  not  satisfy  the  mortgage,  a  balance  remain- 
ing of  about  $600,  and  that  appellant  should  have  paid  that 
balance  before  his  redemption  was  complete,  and  cites  Bradley 
and  wife  v.  Snyder  et  al.  14  111.  263,  in  support  of  the  posi- 
tion. By  reference  to  that  case  it  will  be  perceived,  that  was  a 
case  where  certain  grantees  of  mortgaged  premises  had  not 
been  made  parties  to  the  bill  of  foreclosure,  and  filed  their  bill 
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to  redeem  on  paying  the  amount  with  interest,  for  which  the 
premises  were  sold.  The  court  in  allowing  the  right  to  redeem, 
very  pertinently  inquired,  Upon  what  terms  shall  they  be  per- 
mitted to  exercise  it?  As  they  had  come  into  a  court  of  equity, 
asking  the  equitable  interference  of  that  court,  the  court  said 
they  must  do  equity.  That  the  application  is  not  to  redeem 
from  the  sale  merely,  but  from  the  mortgage,  and  equity  de- 
manded they  should  pay,  on  redemption,  the  whole  amount  due 
by  the  mortgage. 

This  case  is  not  the  same  case,  or  like  it  in  any  particular. 
Here  the  appellant  asks  no  aid  of  a  court  of  equity  to  redeem; 
he  but  availed  of  a  statutory  right  to  redeem,  and  that  statute 
did  not  require  him  to  redeem  from  the  mortgage,  and  from  all 
liens,  but  from  the  sale,  and  only  asks  the  court  to  protect  that 
right.  What  says  the  statute?  The  judgment  creditor  shall 
sue  out  an  execution  on  his  judgment,  and  place  it  in  the  hands 
of  the  proper  officer  to  execute,  and  the  officer  shall  thereupon 
indorse  on  the  execution  a  levy  upon  the  lands  or  tenements 
which  the  judgment  creditor  wishes  to  redeem,  and  shall  pay 
to  the  officer  into  whose  hands  he  has  placed  his  execution,  the 
amount  of  money  for  which  the  premises  were  sold,  with  ten 
per  cent,  per  annum  interest  thereon,  from  the  date  of  such 
sale,  for  the  use  of  the  purchaser  thereof,  etc.,  upon  payment 
of  which  the  officer  shall  file  in  the  recorder's  office  of  the 
county,  etc.,  a  certificate  of  the  redemption  thereof  by  the 
judgment  creditor  under  his  execution. 

The  appellant  did  all  the  law  required  him  to  do,  and 
[09*]  is  not  *  driven  to  the  necessity  of  asking  equity,  as  he  can 
safely  rely  on  the  law.  Having  complied  with  the  law,  it 
would  be  inequitable  that  he  should  now  be  affected  by  any  lien 
subsequent  to  that  under  which  he  acquired  his  title.  Appel- 
lee's lien  is  subsequent  to  the  lien  of  the  Harper  mortgage,  un- 
der which  appellant  derives  his  title,  and  if  there  be  a  balance 
remaining  due  of  that  mortgage,  whose  fault  is  it,  and  who 
should  be  affected  by  it?  Not  the  appellant,  because  he  has 
complied  with  the  law.  Mellon,  at  the  time  of  the  sale  from 
which  appellant  redeemed,  was  the  owner  of  both  mortgages, 
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and  appellee,  claiming  under  him,  has  had  his  day  in  court,  by 
being  parties  through  Mellon,  to  the  bill  filed  by  Harper,  and 
they  have  had  abundant  opportunity  to  make  the  most  out  of 
the  property,  and  if  they  omitted  to  do  so,  their  laches  should 
not  prejudice  appellant.  If,  as  appellant's  counsel  urges,  the 
property  was  worth  more  than  Mellon's  bid,  he  could  Lave  raised 
his  bid  to  the  full  amount  due  by  his  decree;  and  if  it  had  been 
of  more  value  than  the  amount  of  the  decree,  he  could  have 
foreclosed  his  second  mortgage,  he  owning  both,  and  made  the 
first  decree  a  part  of  his  case.  By  so  doing,  whoever  redeemed 
from  the  sale,  under  the  second  mortgage,  would  have  been  re- 
quired to  pay  the  amount  of  the  first  decree,  but  Mellon  preferred 
subjecting  the  land  to  sale  under  the  first  decree,  and  bid  it  in 
himself  at  a  price  below  its  value,  and  then  assigned  the  certifi- 
cate of  purchase.  We  see  no  equity  under  these  circumstances, 
in  requiring  appellant  to  make  up  this  deficiency,  and  know  of 
no  law  compelling  him  so  to  do. 

In  further  answer  to  the  claim  set  up  by  appellee,  the  appel- 
lant insists,  as  the  bill  filed  by  him  was  merely  a  bill  to  foreclose 
a  mortgage,  and  in  the  usual  form  for  such  purpose,  praying  an 
account  against  the  mortgagor,  an  order  for  its  payment  at  a 
short  day,  and  for  a  sale  of  the  premises  in  case  of  default  of 
payment,  and  for  a  bar  of  all  equity  if  not  redeemed  according 
to  law,  it  was  irrelevant  to  the  issues  pending  to  prove  title  in 
complainant  or  any  possession  of  the  land,  or  that  he  held  the 
premises  under  any  such  deed  as  he  offered  in  evidence,  or  that  he 
claimed  any  interest  in  the  premises  by  virtue  of  any 
*  such  deed,  there  being  no  allegation  of  such  facts  in  his  [70*] 
bill.  The  doctrine  has  been  long  established  in  this  court, 
that  a  party  must  make  by  his  proofs  the  case  he  has  made  in 
his  bill ;  he  is  not  allowed  to  state  one  case  in  his  bill  and  make 
out  a  different  case  by  the  proofs.  McKay  v.  Bassett,  5  Gilm. 
499;  White  v.  Morrison,  11  111.  361;  Rowan  v.  Bowles,  21  id. 
17;  Chaffin  v.  Heirs  of  Kimball,  23  id.  36;  Fish  v.  Cleland, 
33  id.  239 ;  Bush  v.  Connelly,  id.  448.  And  the  rule  is  the  same 
at  law.  Moss  v.  Johnson,  22  id.  633 ;  Sherman  v.  Blackman, 
24  id.  350;  Cast  v.  Roff,  26  id.  452.     The  deed  from  Mellon  and 
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Francis  Karnes  to  appellee  was  not  recorded,  and  was  therefore 
no  notice  to  appellant,  nor  was  the  assignment  of  the  certificate 
of  purchase  from  Mellon  to  appellee  recorded,  and,  in  the  absence 
of  proof  that  appellant  had  knowledge  of  it,  should  not  have 
been  admitted  in  evidence.  The  attempt  to  use  this  certificate 
as  proof  of  a  redemption  of  the  premises  by  appellee  from  the 
sale  under  Harper's  decree,  we  have  already  said,  was  not  war- 
ranted ;  nor  was  it  alleged  in  the  bill  that  appellee  had  redeemed. 
A  certificate  of  purchase  is  no  evidence  of  a  redemption.  Com- 
petent evidence  of  redemption  is  an  instrument  in  writing  un- 
der the  hand  and  seal  of  the  officer  receiving  the  redemj^tion 
money,  and  it  must  be  recorded  in  the  recorder's  office  of  the 
proper  county,  in  the  same  manner  as  other  writings  affecting 
the  title  to  real  estate  are  filed  and  recorded.  Scates'  Comp.  609. 
Nothing  less  than  this  is  evidence  of  a  redemption  of  land.  A 
certificate  of  purchase  cannot  perform  that  office,  but  is  author- 
ity merely  to  demand  a  deed  if  the  property  be  not  redeemed. 
That  is  the  sole  object  and  purpose  of  a  certificate  of  purchase. 
The  assignment  of  it  places  the  assignee  in  a  situation  to  de- 
mand a>deed  if  the  premises  are  not  redeemed,  and  if  redeemed 
within  the  twelve  months,  the  certificate  of  purchase  is  dead  to  all 
intents  and  purposes,  and  can  never  be  revived.  All  the  interest, 
then,  which  appellee  derived  from  the  assignment  of  the  certifi- 
cate was  the  right  to  receive  the  redemption  money.  He  cannot 
transmute  such  a  certificate  into  a  certificate  of  redemption  and 

thus  acquire  other  and  different  rights  under  it. 
[71*]  *  As  to  the  title  derived  to  appellee  by  the  quitclaim 
deed  from  Mellon  and  Karnes  to  him,  that  conveyed  noth- 
ing more  than  the  interest  they  held  as  mortgagees  and  as  as- 
signees of  a  mortgagee,  and  affected  no  equity  of  redemption 
of  the  mortgagors  or  of  any  judgment  creditors. 

The  claim  set  up  by  appellee  that  his  title  was  strengthened 
by  taking  possession  of  the  premises,  as  proved  by  Sawyer,  and 
that  possession  operated  as  notice  to  appellant  before  he  ob- 
tained title,  is  a  claim  not  set  up  in  the  bill,  and  forms  no  part 
of  the  case  as  made  by  the  bill,  and  consequently,  was  irrele- 
vant. This  was  not  an  element  in  the  case  and  cannot  avail 
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appellee.  He  prayed  only  for  a  decree  for  the  amount  due  liim 
on  the  mortgage,  and  for  a  foreclosure.  All  else  was  foreign 
to  his  case. 

It  is  farther  contended  by  appellant,  that,  as  this  cause  was 
heard  upon  the  original  bill  and  answers  of  defendant's  and  ap- 
pellant's cross-bill,  in  which  he  charged  appellee  with  being  in 
possession  of  the  premises,  and  prayed  that  he  might  have  a 
decree  for  the  possession,  and  such  possession  being  proved  by 
the  deposition  of  Sawyer,  that  the  court  should  have  passed 
upon  this  question.  The  record  shows  the  case  was  sub- 
mitted as  well  on  the  cross-bill  as  on  the  original  bill  and  an- 
swers. 

Although,  as  we  have  said,  the  fact  of  possession  by  appellee 
was  not  in  his  bill,  and  he,  therefore  could  not  bring  evidence 
of  it,  yet,  we  conceive  it  is  entirely  competent  for  the  appel- 
lant to  make  use  of  that  evidence  to  sustain  his  cross-bill.  That 
testimony  sustains  the  cross-bill,  and  establishes  the  fact  that 
appellee  was  in  possession  of  the  premises,  to  the  exclusion  of 
appellant,  who  has  the  title. 

As  this  court  said  in  Aldrich  v.  Sharp,  8  Scam.  264,  when  a 
court  of  chancery  obtains  jurisdiction  of  the  subject  matter  of 
a  suit,  it  will  retain  it,  to  the  end  that  justice  may  be  done  be- 
tween the  parties;  as,  in  case  of  foreclosure  of  a  mortgage,  the 
court  in  which  the  decree  is  rendered  will  put  the  purchaser 
in  possession,  instead  of  driving  him  to  an  action  of  eject- 
ment. 

We  do  not  perceive  why  the  same  rule  should  not  ob- 
tain *  where  a  party  succeeds  on  his  cross-bill  in  a  fore-  [72*] 
closure  case,  in  which  bill  he  sets  up  possession  by  the 
mortgagee,  and  prays  that  the  possession  may  be  surrendered 
to  him  as  the  owner  of  the  fee.  In  this  case  we  think  the  ap- 
pellant has  conclusively  shown  he  has  the  paramount  title  to 
these  premises,  unaffected  by  any  presumed  equities  on  the 
part  of  the  appellee  or  other  person,  and  it  is  but  right  a  decree 
should  pass  requiring  the  surrender  of  the  possession  to  him 
without  the  expense  and  delay  of  an  ejectment. 

Appellee  contends,  that  this  possession  by  him,  by  his  tenants, 
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was  notice  to  all  persons  of  all  his  legal  and  equitable  rights. 
This  possession  was  notice  only  of  the  title  appellee  had,  which 
was  that  of  mortgagee  and  assignee  of  the  certificate  of  pur- 
chase— nothing  more.  It  could  not  be  notice,  nor  could  appel- 
lant, or  any  one  else,  by  inquiring,  and  by  the  most  diligent  in- 
vestigation, come  to  the  knowledge  that  a  certificate  of  purchase 
could  be  changed  by  any  legal  alchemy  into  a  certificate  of  re- 
demption. 

With  these  views,  the  decree  must  be  reversed,  in  so  far  as 
it  disregards  the  title  of  appellant,  and  that  appellant,  as  against 
appellee,  be  put  in  possession  of  the  premises  as  prayed  in  his 
cross-bill,  and  the  bill  of  appellee  be  dismissed  as  to  the  ap- 
pellant. 

Decree  reversed. 


Frederick  Burger  et  ux.  vs.  Joseph  Belsley  and  John  Meis- 

ter. 

1.  Parties  at  Law:    Joinder  of  husband  and  wife  in  actions  for  personal 

injuries  to  wife. 
At  the  common  law  the  husband  and  wife  must,  as  a  general  rule,  join 
to  recover  for  damages  to  either  the  wife  or  her  property. 

But  this  is  not  so  where  the  husband  and  wife  are  living  separately, 
without  her  fault. 

2.  Same  :  Presumption  where  husband  consents  to  be  joined  as  plaintiff. 
Where  a  suit  is  commenced,  by  the  consent  of  the  husband,  in  the  joint 

names  of  husband  and  wife,  for  a  personal  injury  to  the  wife,  the 
presumption  is,  that  husband  and  wife  were  living  together  at  the 
time  of  its  institution  and  when  he  gave  his  consent;  and  he  will  not 
thereafter  be  allowed  to  show  that  they  were  separated,  and  that  the 
suit  should  have  been  brought  in  the  name  of  the  wife  alone,  and  pre- 
vent its  further  prosecution. 

3.  Same  :  Power  of  husband  to  dismiss  suit,  unless  indemnified. 

If,  however,  after  the  suit  ha3  been  so  brought,  the  husband,  from  hav- 
ing separated  from  his  wife  or  other  cause,  becomes  desirous  of  dis- 
missing the  suit,  he  may  do  so,  unless  he  shall  be  indemnified  against 
costs  from  its  further  prosecution. 

4.  Same:  Same. 

But  in  such  case  he  has  no  right  to  have  indemnity  against  those  costs 
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he  has  already  voluntarily  incurred,  or  permitted  to  be  made  with  his 
consent;  nor  can  the  court  impose  such  terms  as  a  condition  of 
allowing  the  action  to  proceed. 

5.  Husband  and  Wife  :  Unable  to  contract  with  each  other.1 

A  wife  by  joining  in  the  execution  of  a  bond  to  her  husband,  indemni- 
fying him  against  the  costs  in  an  action  brought  by  them  jointly 
for  personal  injuries  to  the  wife,  can  not  render  herself  liable  on  the 
bond. 

Nor  does  the  married  woman's  act  of  1861  change  their  relations  in 
this  respect. 

6.  Same  :  Bond  to  husband  not  vitiated  by  wife's  joining  in  its  execution. 
A  bond  to  the  husband  to  indemnify  him  against  the  costs  in  an  action 

brought  by  them  jointly  for  personal  injuries  to  the  wife,  will  not, 
however,  be  vitiated  by  the  wife's  joining  in  the  bond;  and,  her  act 
being  void,  in  a  suit  upon  such  bond,  she  might  be  disregarded  as  a 
party  by  averring  that  she  was  a  feme  covert. 

Error  to  Woodford.     Hon.  S.  L.  Richmond,  J. 
The  case  is  sufficiently  stated  by  the  court. 
Hojpkins  <&  Chitty,  for  plaintiffs  in  error. 
Bums,  for  defendants  in  error. 

*  Walker,  J.  This  was  an  action  of  trespass  vi  et  ar?)iis,  [73*] 
for  an  assault  and  battery  and  false  imprisonment,  brought 
by  Frederick  Burger  and  Barbara  Burger,  in  the  Woodford  cir- 
cuit court,  against  Joseph  Belsley  and  John  Meister.  The  decla- 
ration counts  on  injuries  to  Barbara,  the  wife  of  Frederick  Bur- 
ger. Issues  were  formed  on  pleas  filed  by  defendants,  and  at  the 
August  term  of  the  court,  Frederick,  by  an  attorney  not  previ- 
ously connected  with  the  suit,  entered  a  motion  to  dismiss  the 
suit,  and  in  support  of  his  motion,  filed  an  affidavit  stating  that 
it  was  commenced  without  his  authority.  His  co-plaintiff  re- 
sisted the  motion  and  filed  counter  affidavits.  From  these  affi- 
davits, there  seems  to  have  been  authority  by  him  to  bring  the 
suit.     This  motion  was  overruled. 

He  then  entered  a  motion  to  require  his  co-defendant  to  in- 
demnify him  against  the  costs  of  suit.     This  motion  was 
sustained.     Barbara  then  filed  a  bond  under  the  rule.  [74*] 
This  was  objected  to  by  Frederick,  because  Barbara,  with 

iSee  Ewell's  Lead.  Cases,  279;  Rev.  Stat.  1874,  576. 
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others,  had  signed  it  as  a  party,  and  because  it  did  not  cover 
the  costs  which  accrued  prior  to  entering  the  motion  to  dismiss. 
The  court  sustained  this  motion,  except  as  to  costs  already  ad- 
judged, against  defendants.  Barbara  then  tendered  a  bond 
complying  with  the  order  of  the  court,  except  it  did  not  pro- 
vide for  indemnity  against  costs  already  accrued,  and  leave  was 
asked  to  file  this  bond  and  proceed  to  trial,  but  the  motion  was 
overruled. 

She  then  entered  a  motion,  sustained  by  affidavit,  to  be  per- 
mitted to  prosecute  as  a  poor  person,  but  this  motion  was  re- 
fused by  the  court,  and  the  suit  was  dismissed.  Exceptions 
were  taken  and  preserved  in  the  record,  to  the  various  rulings 
of  the  court  against  Barbara  Burger;  and  the  case  is  brought 
to  this  court,  and  the  judgment  of  the  court  below,  dismissing 
the  suit,  is  insisted  upon  as  error. 

At  the  common  law,  the  husband  and  wife  must,  as  a  gen- 
eral rule,  join,  to  recover  for  damages  to  either  the  wife  or  her 
property.  But  this  was  not  so  where  the  husband  and  wife 
living  separate^,  without  her  fault.  Love  v.  Moynehan,  16 
111.  27Z;  Prescott  v.  Fisher,  22  id.  390.  In  those  cases,  it  was 
held,  that  where  a  wife  was  deserted  by  her  husband,  she  might 
acquire  property  and  sue  and  be  sued  as  a  feme  sole.  In  the 
first  of  these  cases,  it  was  said  that  it  is  the  presumption  that 
the  husband  and  wife  live  together.  We  must  presume,  in  this 
case,  that  the  husband  and  wife  were  living  together  at  the 
time  the  suit  was  commenced,  and  when  he  gave  his  consent 
that  the  suit  might  be  brought  in  their  joint  names,  and  he 
cannot  now  show  that  they  were  separated,  and  that  the  suit 
should  have  been  brought  in  the  name  of  the  wife  alone,  and 
prevent  its  further  prosecution. 

If,  however,  after  the  suit  has  been  so  brought,  the  husband, 

from  having  separated  from  his  wife,  or  other  cause,  becomes 

desirous  of  dismissing  the  suit,  he  may  no  doubt  do  so,  unless 

he  shall  be  indemnified  against  loss  by  its  further  prosecution. 

The  law  has  wisely  afforded  a  remedy  for  every  wrong, 

[75*]  and  is  *not  restrained  by  its  inflexible  rules,  from  adopting 

all  such  means  as  will  protect  the  citizen  in  his  personal 
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security.  Otherwise,  when  a  woman  is  separated  from  her  hus- 
band, she  would  become  as  it  were  outlawed,  and  unprotected 
from  injuries  to  her  person  or  property.  This  cannot  be  toler- 
ated in  a  civilized  country  where  laws  exist  and  are  enforced. 
After  the  husband  and  wife  have  separated,  he  of  all  others,  is 
usually  the  least  inclined  to  vindicate  the  rights  of  the  wife, 
and  to  protect  her  person  or  property  from  injury.  In  such  a 
case,  there  must  be  a  remedy.  And  the  court  will,  in  the  exer- 
cise of  a  sound  discretion,  permit  the  suit  to  progress,  although 
the  husband  may  desire  to  be  relieved  from  further  expense  or 
liability,  especially  when  the  wife  shall  indemnify  him  against 
the  costs. 

But  having  joined  with  the  wife,  and  brought  the  suit,  or 
having  consented  that  it  might  be  done,  we  are  at  a  loss  to  per- 
ceive any  reason  why  he  should  be  permitted  to  retract.  Whilst 
he  may  refuse  to  proceed  further  and  increase  his  liability  for 
future  costs,  he  surely  has  no  right  to  have  indemnity  against 
those  he  has  voluntarily  incurred,  or  permitted  to  be  made  with 
his  consent.  His  liability  in  such  a  case  has  been  incurred,  and 
he  has  no  claim,  moral  or  legal,  to  have  them  refunded,  or  to  be 
indemnified  against  their  payment  from  his  wife.  Nor  does 
the  law  give  him  the  right  to  impose  the  terms  or  conditions  in 
a  case  like  the  present,  upon  which  his  wife  may  seek  redress, 
through  the  channels  of  the  law,  for  injuries  she  may  have  suf- 
fered in  her  person  or  property.  Nor  can  the  court,  in  the  ex- 
ercise of  a  discretion,  impose  such  terms.  The  court  therefore 
erred  in  requiring  an  indemnity  against  liability  for  costs  al- 
ready accrued. 

At  the  common  law,  by  the  marriage,  the  legal  existence  of 
the  wife,  for  most  purposes,  is  merged  in  the  husband.  She  is 
unable  to  contract  either  with  her  husband,  or  with  others,  ex- 
cept under  very  few  and  peculiar  circumstances.  The  wife,  in 
this  case,  could  not  become  liable  to  the  husband  on  the  indem- 
nity bond.  Nor  do  we  see  that  the  law  of  1861,  usually  called 
the  married  woman's  act,  changes  their  relations  in  this 
*  respect.  But  whilst  this  is  true,  no  reason  is  perceived  [76] 
why  the  bond  was  vitiated  by  her  joining  in  its  execu- 
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tion.  If  the  act  was  null  on  her  part,  it  was  precisely  as  if  she 
had  not  attempted  to  act  in  the  matter;  had  suit  been  brought 
upon  it,  she  might  be  disregarded  as  a  party,  by  averring  that 
she  was  a  feme  covert.  In  requiring  a  bond  to  indemnify  the 
husband  for  costs,  which  had  accrued  before  he  entered  his  mo- 
tion to  dismiss,  the  court  below  erred,  and  the  judgment  of 
dismissal  is  reversed  and  the  cause  remanded. 
Judgment  reversed. 


Frederick  Stoner  and  William  Stoner  vs.  John  Shugart,  Jr. 

1.  Fences:  Bights  and  liabilities  of  owners  of  cattle  as  affected  by  suffi- 

ciency of  fences;  outside  fences. 
Owners  of  cattle  have  a  right  to  permit  them  to  run  at  large;  and  an 
owner  of  land  is  required  to  fence  against  them,  and  without  an  out- 
side fence  sufficient  to  turn  ordinary  stock,  he  cannot  recover  for  in- 
juries caused  by  cattle  entering  through  a  fence.1 

2.  Same  :  Inside  fences. 

But  with  reference  to  inside  fences,  the  common  law  prevails,  so  far  as 
not  altered  by  the  statute  regulating  partition  fences; 2  and  if  a  party 
removes  the  partition  fence  between  his  land  and  that  of  the  adjoin- 
ing proprietor,  and  his  stock  thereby  enters  upon  the  adjoining  pro- 
prietor's land,  he  will  be  held  liable  for  the  trespass. 

So,  if  such  partition  fence  is  not  a  common  one,  and  the  defendant 
is  liable  to  keep  up  the  portion  where  his  stock  entered,  he  will  be 
liable.3 

3.  Same:  Where  adjoining  tracts,  inclosed  by  one  outside  fence,  have  no  par- 

tition fence  between  them. 
Where  two  proprietors  own  adjoining  land  inclosed  by  one  outside  fence, 
but  with  no  partition  fence  between  their  several  parcels,  and  cattle 
break  through  the  defective  outside  fence  of  one  proprietor,  cross 
his  land  and  enter  upon  the  land  of  the  adjoining  proprietor,  the  lat- 
ter cannot  rightfully  confine  them,  or  hold  their  owner  liable  for 
such  entry.    As  the  two  fields  are  in  such  case  held  in  common,  each 

1  See  Misner  v.  Lighthall,  13  111.  609 ;  C.  B .  &  Q.  R.  R.  Co.  v.  Cauffman, 
38  id.  429 ;  111.  Cent.  R.  R.  Co.  v.  Arnold,  47  id.  173 ;  Headen  v.  Rust,  39  id. 
186. 

2  See  McBride  v.  Lynd,  55  111.  411. 

sSee  Akers  v.  George,  61  111.  376;  Ozburn  v.  Adams,  70  id.  291. 
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proprietor  should  see  that  the  inside  fence  of  the  other,  which  is 
practically  his  outside  fence,  also,  is  sufficient  to  turn  ordinary  stock. 
4.  Replevin  :  When  demand  is  unnecessary. 
Where  stock  entering  through  a  defective  outside  fence  is  illegally  con- 
fined and  detained,  a  demand  is  not  necessary  to  sustain  an  action  of 
replevin. 

Error  to  Bureau.     Hon.  M.  E.  Hollister. 
The  case  is  sufficiently  stated  in  the  opinion. 
Eckles  <&  Kyle,  for  plaintiffs  in  error. 
Paddock  <&  Trimble,  for  defendant  in  error. 

^Walker,  J.  Shngart  brought  an  action  of  replevin  [77*] 
before  a  justice  of  the  peace  in  Bureau  county,  against 
William  and  Frederick  Stoner,  to  recover  possession  of  a  colt. 
It  appears,  that  whilst  the  animal  was  on  the  premises,  and  in 
the  inclosure  of  Frederick  Stoner,  he  took  it  up,  and  confined 
and  held  it  until  it  was  taken  from  him  by  this  action.  He 
claimed  that  it  was  trespassing  upon  his  close,  and  that  he  had 
the  right  to  confine  and  hold  it  until  the  charges  were  paid  by 
defendant  in  error.  It  appears  that  the  close  of  plaintiffs  in 
error  adjoined  the  land  of  Mrs.  Epperson,  which  was  on  the 
north,  and  between  these  closes  there  was  no  fence  on  a  part  of 
the  line,  and  that  the  fence  on  her  north  line  was  not  sufficient 
to  turn  stock;  that  defendant  in  error  owned  the  adjoining  field 
on  the  east,  and  that  a  fence  separated  their  farms,  which  wit- 
nesses regarded  as  sufficient. 

It  is  contended  by  defendant  in  error,  that  the  animals  were 
turned  upon  the  commons,  and  that  the  one  in  question  entered 
Mrs.  Epperson's  field  from  the  commons  on  the  north,  and 
thence  passed  into  the  close  of  the  plaintiffs  in  error.  That  he 
was  not  required  to  keep  any  other  than  his  own  fences  to  pro- 
tect plaintiffs  in  error  from  his  stock.  But  the  other  side  claim 
that  the  law  in  reference  to  stock  running  at  large,  and 
*upon  the  commons,  does  not  apply  to  proprietors  of  ad-  [78*] 
joining  fields;  that  in  such  cases  the  law  requires  the 
owner  to  prevent  his  stock  from  trespassing  upon  the  adjoining 
property  of  his  neighbor.  In  the  case  of  Seeley  v.  Peters,  5 
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Gilm.  130,  it  was  held  that  owners  of  cattle  had  the  right  to 
permit  them  to  run  at  large,  and  that  an  owner  of  land  was 
required  to  fence  against  them,  and  that,  without  a  sufficient 
fence  to  turn  ordinary  stock,  he  was  not  entitled  to  recover. 
And  this  is  the  recognized  doctrine  of  this  court  in  reference 
to  outside  fences. 

But,  in  the  subsequent  cases  of  Buckmaster  v.  Cool,  12  111. 
76,  and  McCormick  v.  Tate,  20  111.  334,  the  doctrine  was  not 
applied  to  inside  fences.  These  cases,  therefore,  limited  the 
former  decision  to  outside  fences,  and  left  the  common  law  in 
force  as  to  inside  fences,  so  far  as  not  altered  by  the  statute 
regulating  partition  fences.  In  those  cases  it  appeared,  that 
defendants  in  each  case  had  removed  a  partition  fence,  and  their 
stock  had  thereby  entered  upon  plaintiff's  premises,  and  the 
defendants  were  held  liable  for  the  trespass  of  their  cattle. 

In  this  case  there  was  no  such  evidence.  "It  is  more  than 
probable  that  the  animal  entered  Mrs.  Epperson's  field  from 
the  commons,  and  then  passed  through  into  the  field  of  plaint- 
iffs in  error,  and  the  jury  seem  to  have  so  found.  They  were 
instructed  that  if  they  believed  that  the  colt  entered  in  this 
manner,  then  they  should  find  for  defendant  in  error.  This 
instruction  impliedly  limited  the  finding  to  that  state  of  facts, 
and  the  evidence  warrants  that  conclusion.  Had  the  animal 
entered  from  the  adjoining  field  of  defendant  in  error,  and  the 
fence  had  not  been  a  common  one,  and  defendant  in  error  had 
been  liable  to  keep  up  the  portion  where  it  entered,  then  the 
principle  applied  to  the  cases  of  Buclcmaster  v.  Cool,  and 
McCormick  v.  Tate,  would  apply.  But,  as  the  fields  of  plaintiff 
in  error  and  Mrs.  Epperson  were  in  common,  her  north  fence 
wTas  practically  his  outside  fence,  and  he  should  have  seen  that 
it  was  sufficient  to  turn  ordinary  stock,  if  he  desired  to  hold 
persons  liable  for  the  trespass  -of  their  animals.  Defendant  in 
error  had  the  right  to  permit  his  horses  to  run  on  the 
[79*]  commons,  *and  was  not  bound  to  keep  up  the  fences  of 
plaintiffs  in  error,  or  that  of  Mrs.  Epperson  used  by  him 
as  his  outside  fence. 

If  plaintiffs  in  error  had  desired  to  raise  the  question,  whether 
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the  stock  entered  from  the  field  of  defendant  in  error,  and 
through  a  fence  he  was  bound  to  maintain,  they  should  have 
raised  the  question  by  proper  evidence  and  instructions.  We 
see  no  evidence  in  the  record  from  which  we  can  infer  that  the 
division  fence  between  them  belonged  to  the  one  or  the  other, 
or  that  it  was  not  a  common  partition  fence,  but  the  whole  case 
seems  to  have  been  tried  on  the  question,  whether  plaintiffs  in 
error  were  bound  to  fence  against  stock  running  on  the  com- 
mons, or  whether  defendant  in  error  was  bound  in  such  a  case 
to  keep  his  stock  within  his  inclosure.  It  follows  that  plaint- 
iffs in  error  were  not  authorized  to  confine  and  detain  the  animal, 
and,  having  done  so  without  legal  authority,  a  demand  was  not 
necessary  to  sustain  the  action. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


"William  Saladin  vs.  John  Mitchell. 

1.  Agency:    Where  the  agent  contracts  for  an  undisclosed  principal.     • 
Where  a  contract  not  under  seal  is  made  by  an  agent  in  his  own  name, 

for  an  undisclosed  principal,  either  the  agent  or  principal  may  sue 
on  it. 

2.  Same  :  Same;  brokers. 

So  where  a  broker  sells  his  principal's  goods  in  his  own  name,  without 
special  authority,  the  principal  will  have  the  same  rights  and  reme- 

Note. —  The  meagreness  of  the  evidence  in  this  case,  upon  the  point 
whether  Hall  or  Mitchell  had  possession  of  this  barley  at  the  time  of  the 
sale  to  Saladin,  renders  any  decision  upon  the  question  whether  Hall  was 
a  broker  or  factor,  a  bald  assumption.  It  is  true  Hall  describes  himself  as 
a  broker.  That  may  have  been  his  general  occupation,  and  the  use  of  that 
term  may  sufficiently  indicate  that  he  was  not  the  owner,  but  only  the 
agent  for  the  sale  of  this  barley.  But  it  is  equally  true,  that  if  at  the  time 
of  the  sale,  the  barley  was  billed  or  consigned  to  Hall,  though  owned  by 
Mitchell,  Hall  would  be  the  factor;  and  in  such  case  his  rescission  of  the 
sale  would  probably  bind  his  principal.  Story  on  Agency,  §  430,  note  1j 
The  question  whether  Hall  was  a  broker  or  a  factor  depends  on  whether 
he  was  invested  with  possession.  His  testimony  that  he,  "as  the  holder" 
of  the  barley,  had  the  exclusive  right  to  sell  it,  would  seem  to  indicate 
that  he  had  possession  of  it. 
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dies  against  the  purchaser  as  if  his  name  had  been  disclosed  by  the 
broker. 

3.  Same:  Payments  made  before  disclosure  of  principal,  good. 

But  where  the  action  in  such  case  is  brought  by  the  principal,  the  de- 
fendant may  avail  himself  of  any  payment  made  in  good  faith  to  the 
agent  before  the  disclosure  of  the  principal. 

4.  Same:  Brokers:    Defined. 

A  broker  is  an  agent  employed  to  make  bargains  and  contracts  between 
other  persons  in  matters  of  trade,  for  a  compensation  commonly 
called  brokerage.  He  is  a  mere  negotiator  between  other  parties, 
and  when  employed  to  buy  or  sell  goods,  he  is  not  entrusted  with 
their  custody,  and  is  not  authorized  to  buy  or  sell  them  in  his  own 
name.  He  is  a  middle-man,  and,  for  some  purposes,  is  treated  as  the 
agent  of  both  parties. 

5.  Same  :   Bought  and  sold  notes. 

Where  a  broker  is  employed  to  buy  and  sell  goods,  it  is  the  custom  to 
give  to  the  buyer  a  note  of  the  sale,  called  a  sold  note,  and  to  the 
seller  a  like  note,  called  a  bought  note,  in  his  own  name,  as  agent  of 
each,  whereby  they  are  respectively  bound,  if  he  has  not  exceeded  his 
authority. 

6.  Same  :  Bight  of  sale  does  not  include  right  of  rescission. 

A  right  by  a  broker  to  make  a  sale  for  another  does  not  include  the  right 
of  the  broker  to  rescind  it  without  the  knowledge  or  consent  of  his 
prinsipal,  unless  such  is  the  commercial  usage  at  the  place  where  he 
made  the  sale. 

7.  Same  :  Power  to  sell  does  not  include  power  to  receive  payment. 

A  broker  making  a  sale  for  another  has  no  power,  unless  specially  au- 
thorized, to  receive  payment  for  the  goods  sold. 

8.  Measure  op  Damages  :    For  failure  to  accept  a  commodity  sold  and 

pay  therefor. 
Where  the  vendee  fails  to  accept  the  commodity  sold,  and  to  pay  the 
price  agreed  for  it,  no  delivery  by  the  vendor  being  agreed  upon,  the 
vendor  can  resell  it,  if  he  sees  fit,  and  charge  the  vendee  with  the 
difference  between  the  contract  price  and  that  realized  at  the  sale. 

9.  Sale  :    Right  of  resale  for  neglect  to  take  the  goods  and  pay  therefor. 

If  the  buyer  of  goods  neglects  or  refuses  to  take  the  goods  and  pay  the 
price  within  a  reasonable  time,  the  seller  may  resell  them,  on  notice 
to  the  buyer,  and  look  to  him  for  the  deficiency  by  way  of  damages 
for  the  breach  of  the  contract. 

10.  Same  :    Resale  must  be  in  good  faith. 

But  the  resale  must  be  in  good  faith,  and  in  the  mode  best  calculated  to 
produce  their  value. 

11.  Same:    Bringing  suit  a  sufficient  notice  to  authorize  a  resale. 

Where,  in  such  case,  the  vendor,  after  waiting  a  reasonable  time,  brought 
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suit  against  the  purchaser  for  his  failure  to  accept  and  pay  for  the 
goods,  and  subsequently  resold  the  same:  Held,  that  such  suit  was  a 
sufficient  notice  to  the  vendee  to  take  and  pay  for  the  goods,  and, 
upon  his  failure  so  to  do,  authorized  a  resale  of  the  same.1 

Error  to  Cook.     Hon.  E.  S.  Williams,  J. 

In  this  action  Mitchell,  as  the  owner  of  5,000  bushels  of  bar- 
ley, which  were  sold  on  November  6th,  1865,  by  Hall,  a  grain 
broker,  to  Saladin,  by  bo  light  and  sold  notes  set  forth  in  the 
opinion  of  the  court,  and  in  which  Mitchell's  name  does  not 
appear,  sues  Saladin  for  the  damages  incurred  by  the  failure 
of  the  latter  to  take  and  pay  for  3,000  bushels,  parcel  of  the 
said  5,000  bushels;  and  the  damages  claimed  and  recovered  in 
the  court  below  are  the  difference  between  the  price,  $1.33  per 
bushel,  which  Saladin  agreed  to  pay  in  November,  and  the 
prices,  97£c  to  $1.02  per  bushel,  for  which  plaintiff  sold  certain 
barley  in  May  following,  which  is  presumed  to  be  the  same. 
The  barley,  when  sold,  was  on  the  brig  Hercules,  but  the  record 
fails  to  disclose  to  whom  it  was  consigned,  whether  to  Mitchell 
or  to  Hall,  or  in  whose  hands  were  the  evidences  of  title,  or  to 
whom  the  warehouse  receipts  for  it  when  stored  were  issued,  or 
who  delivered  the  2,000  bushels  to  Saladin  which  were  actually 
delivered  and  paid  for,  or  to  whom  the  payment  therefor  was 
made.  Hall  testifies  that  he  was  a  broker,  and  that  Saladin 
knew  it,  but  adds,  "  I,  as  the  holder  of  the  barley,  was  the  only 
person  authorized  to  sell  it  for  plaintiff."  The  defense  rests  on 
the  points,  1.  That  the  contract  was  made  with  Hall  only,  no 
principal  being  disclosed,  and  that  Hall  only  has  the  right  to 
sue.  2.  That  before  any  principal  had  been  disclosed,  Hall 
agreed  that  upon  Saladin  —  who  had  taken  and  paid  for  1,000 
bushels  —  taking  and  paying  for  another  1,000,  he  should  be  re- 
leased from  the  contract,  which  was  done;  and  3.  That  the  con- 
tract purports  on  its  face  to  be  only  a  proposition  "  good  for 
fifteen  days,"  and  not  an  absolute  sale.  The  plaintiff  on  the 
contrary  claims,  1.  That  the  sale  by  the  broker,  in  his  own 
name,  being  unauthorized  by  plaintiff,  vests  in  plaintiff  like 

1  Compare  Cushman  v.  Hayes,  46  111.  145. 
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rights  as  if  plaintiff  had  sold  in  person.  2.  That  Hall  was  a 
mere  broker,  and  had  no  authority  to  rescind  a  sale,  and  3.  That 
the  sale  was  absolute.  The  court  below,  a  jury  being  waived, 
found  for  the  plaintiff  $1,192.50,  from  which  defendant  ap- 
peals. 

James  L.  Stark,  Jr.,  for  plaintiff  in  error,  cited  2  Smith's  L. 
C.  358  or  212*;  Long  v.  Cooum,  11  Mass.  97;  2  Pars,  on  Con. 
126,  677;  James  v.  Cotton,  7  Bing.  266.  The  contract  was 
good  for  fifteen  days.  If,  at  the  end  of  that  time,  he  did  not 
take  the  barley,  suit  should  have  been  brought.  The  measure 
of  damages  should  have  been  the  difference  between  what  he 
agreed  to  pay  and  what  barley  was  worth  at  the  end  of  the  fif- 
teen days.  Smith  v.  Dimlop,  12  111.  194;  Philjpotts  v.  Evans, 
5I.&W.  475;  9B.&C.  145;  Dana  v.  Fielder,  12  K  Y.  48; 
Sedgwick  on  Damages,  284. 

0.  B.  Sansum,  for  appellee,  quoted  from  Story  on  Agency, 
§  23,  p.  25,  and  cited  Saving  v.  Corrie,  2  B.  &  Aid.  137  to  146, 
that  if  a  broker  sells  the  goods  of  his  principal  in  his  own  name, 
without  some  special  authority  so  to  do,  he  exceeds  his  author- 
ity, and  the  principal  has  the  same  rights  against  the  purchaser 
as  if  his  name  had  been  disclosed.  Citing  also  Eastern  B.  JR. 
v.  Benedict,  5  Gray,  561 ;  Wilson  v.  Hart,  7  Taunt. ;  Beckham  v. 
Brake,  9I.&  W.  79;  JST.  J.  St.  JSTav.  Co.  v.  Merch.  Bank  of 
Boston,  6  How.  444;  and  to  the  point  that  a  broker  authorized 
to  sell  had  no  power  to  rescind  the  sale,  Corning  v.  Strong,  1 
Carter,  329;  Ward  v.  Evans,  2  Ld.  Kay.  928;  Sykes  v.  Giles,  5 
M.  &  W.  645 ;  Miller  v.  Edmonstone  &  Blackford,  291 ;  Pat- 
terson v.  Moore,  Penn.  St.  69;  Bradford  v.  Brust,  10  Ala. 
386. 

[80*]       *Breese,   C.  J.     This   was   an    action  of  assumpsit 

brought  to  the  circuit  court  of  Cook  county,  at  the  March 

term,  1866,  by  John  Mitchell  against  "William  Saladin,  to  recover 

damages  for  not  receiving   and  paying  for  3,000  bushels  of 

barley,  parcel  of  5,000  bushels,  which  plaintiff   alleged 

[81*]  he  had,  before  that  time,*  sold  to  the  defendant  at  $1.33 

per  bushel  afloat,  subject  to  storage  at  two  cents  per  bushel. 
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The  plea  was  non-assumpsit,  and  a  trial  had  by  the  court 
without  the  intervention  of  a  jury,  and  a  verdict  and  judgment 
for  the  plaintiff. 

The  record  is  brought  here  by  writ  of  error  by  the  defend- 
ant, to  reverse  this  judgment. 

It  appears  the  plaintiff,  about  the  5th  of  November,  1865, 
had  a  lot  of  barley  on  board  the  brig  "  Hercules,"  then  in  the 
port  of  Chicago.  He  employed  Theodore  D.  Hall,  a  grain 
broker  in  the  city,  to  sell  it  for  him,  who,  on  the  6th  of  Novem- 
ber, made  a  sale  of  5,000  bushels  of  the  cargo  to  the  defend- 
ant, at  which  time  this  paper  was  signed  by  him : 

"I  have  bought  of  Mr.  Hall  5,000  bushels  of  barley  as  per 
sample,  on  brig  '  Hercules,'  at  $1.33  afloat,  and  storage  two  or 
two  and  a  half  cents,  good  for  fifteen  days. 

"November  6,  1865.  ¥m.  Saladin." 

At  the  same  time  this  sold  note  was  executed: 

"Sold  to  Saladin  5,000  bushels  Canada  barley,  now  on  brig 
.'Hercules,'  at  $1.33  afloat,  subject  to  storage  of  two  cents  — 
good  for  fifteen  days.  T.  D.  Hall." 

The  barley  not  being  taken  from  the  brig,  it  was  stored  on 
the  8th  of  November.  The  defendant  took  away,  time  not 
stated,  1,000  bushels  of  the  barley,  and  about  December  2d, 
another  thousand  bushels,  and  paid  for  them,  but  to  whom  the 
record  is  silent.  Defendant  knew  Hall  was  a  broker,  and  six 
weeks  after  the  sale  Hall  saw  defendant,  and  advised  him  he 
had  better  go  and  see  the  plaintiff — that  the  barley  was  wait- 
ing for  him;  that  he  saw  defendant  a  second  time  —  once  with 
Reed,  and  once  with  the  plaintiff's  brother.  Hall  was  the  only 
person  authorized  to  sell  the  barley  for  the  plaintiff.  There 
was  a  counterpart  of  the  above  memorandum  executed  at  the 
same  time  with  the  original.  The  price  of  barley  was 
for  first  *  class,  like  this,  from  $1.30  to  $1.35,  for  ten  days  [82*] 
after  November  20th,  and  so  remained  until  the  opening 
of  navigation. 

In  March,  1866,  the  plaintiff  commenced  this  action.  In 
May  following,  about  the  4th,  the  barley  being  in  store,  plaint- 
iff sold  some  of  it  at  97£  cents,  about  2,744  bushels ;  it  was 
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first  quality,  and  worth  95  cents  in  market;  this  purchaser  paid 
two  and  a  half  cents  more  per  bushel,  because  plaintiff  gave 
him  ten  thousand  bushels  of  his  own  barley  to  malt.  About 
the  last  week  in  April,  plaintiff  sold  to  another  person  500 
bushels,  at  $1.02  per  bushel  for  the  lot;  the  market  price  was 
then  about  one  dollar,  but  this  purchaser  paid  two  cents  more 
because  it  was  a  small  lot  and  first  quality. 

The  first  question  on  these  facts  is,  Was  there  a  sale  of  5,000 
bushels  of  barley  by  the  plaintiff  to  the  defendant  on  November 
6,  1865? 

It  is  insisted  by  the  plaintiff  in  error,  that  the  only  contract 
of  sale  is  the  one  evidenced  by  the  bought  and  sold  notes  signed 
on  the  6  th  of  November,  and  they  show  that  it  was  made  by  an- 
other person,  to  wit,  T.  D.  Hall.  He  contends  it  was  a  contract 
with  Hall,  and  he  alone  can  maintain  an  action  for  its  breach. 
The  authority  referred  to  on  this  point,  in  2  Smith's  Leading 
Cases,  358,  applies  to  cases  where  a  purchase  is  made  by  an 
agent,  his  principal  not  being  disclosed.  In  such  case  it  is  the 
established  rule,  where  the  contract  is  not  under  seal,  and  made 
by  an  agent  in  his  own  name  for  an  undisclosed  principal,  either 
the  agent  or  principal  may  sue  on  it;  the  defendant,  in  the 
latter  case,  being  entitled  to  be  placed  in  the  same  situation  at 
the  time  of  the  disclosure  of  the  principal  as  if  the  agent  had 
been  the  contracting  party;  that  is,  that  he  may  avail  of  any 
payment  made  in  good  faith  to  the  agent  before  the  disclosure. 
Although  this  rule  is  most  frequently  acted  on  in  sales  by  fac- 
tors, agents  or  partners,  in  which  cases  either  the  nominal  or 
real  contractors  may  sue,  yet  it  may  be  equally  applied  to 
other  cases.  Per  Denman,  Ch.  J.  in  Sims  v.  Bond,  5  Barn. 
&  Ad.  389,  and  27  Eng.  C.  L.  97. 

The  business  of  a  factor  and  a  broker  are  in  many  respects 
unlike,  and  in  some  similar.  They  are  both  agents  of 
[83*]  the  *owner  to  sell  property.  A  broker  is  an  agent  em- 
ployed to  make  bargains  and  contracts  between  other  per- 
sons in  matters  of  trade,  for  a  compensation  commonly  called 
brokerage,  or,  in  the  language  of  Lord  Chief  Justice  Tindal, 
"  a  broker  is  one  who  makes  a  bargain  for  another,  and  receives 
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a  commission  for  so  doing."  He  is  a  mere  negotiator  between 
other  parties,  and  never  acts  in  his  own  name,  but  in  the  names 
of  those  who  employ  him.  When  he  is  employed  to  buy  or 
sell  goods,  he  is  not  intrusted  with  the  custody  or  possession  of 
them,  and  is  not  authorized  to  buy  or  sell  them  in  his  own 
name.  He  is  a  middle  man,  and,  for  some  purposes,  is  treated 
as  the  agent  of  both  parties.  Where  he  is  employed  to  buy 
and  sell  goods,  it  is  the  custom  for  him  to  give  to  the  buyer  a 
note  of  the  sale,  called  a  sold  note,  and  to  the  seller  a  like  note, 
called  a  bought  note,  in  his  own  name,  as  agent  of  each, 
whereby  they  are  respectively  bound,  if  he  has  not  exceeded 
his  authority.  Hence  it  is,  if  a  broker  sells  the  goods  of  his 
principal  in  his  own  name,  without  some  special  authority  so 
to  do,  inasmuch  as  he  exceeds  his  authority,  the  principal  will 
have  the  same  rights  and  remedies  against  the  purchaser  as  if 
his  name  had  been  disclosed  by  the  broker.  Story  on  Agency, 
§28. 

In  this  case,  Hall  was  not  intrusted  with  the  custody  or  pos- 
session of  the  barley,  but  was  only  employed  to  sell  for  the 
owner,  and  not  in  his  own  name.  Without  any  authority  he 
sold  in  his  own  name,  the  purchaser  knowing,  however,  the 
fact  that  he  was  the  broker  merely.  The  authority  of  the 
plaintiff  to  sue  in  his  own  name  is  unquestionable. 

The  case  of  Baving  et  al.  v.  Gorrie  et  al.  2  Barn.  &  Aid. 
138,  in  4  Eng.  C.  L.  436,  fully  sustains  the  doctrine  in  Story, 
and  we  believe  it  is  the  well  established  doctrine. 

The  barley  was  the  property  of  the  plaintiff;  Hall  was  his 
broker  to  make  contracts  for  the  sale  of  it;  he  made  the  con- 
tract in  question  for  the  plaintiff  —  it  was  the  plaintiff's  con- 
tract, and  he  has  an  undoubted  right  to  claim  the  benefit  of  it. 

The  next  point  made  by  the  plaintiff  in  error  is,  that  the 
contract  was  mutually  rescinded  by  the  parties  making  it.  If 
the  contract  was  the  plaintiff's  contract,  as  we  have  shown 
*it  was,  it  could  only  be  rescinded  by  his  consent,  of  [84*] 
which  there  is  no  proof.  A  right  by  a  broker  to  make  a 
sale  for  another  does  not  include  the  right  of  the  broker  to 
rescind   it  without  the  knowledge  or  consent  of  that  other, 
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unless  such  shall  be  the  commercial  usage  at  Chicago,  of  which 
there  is  no  proof. 

Hall,  in  this  case,  had  no  power,  unless  specially  authorized, 
to  receive  payment  for  the  barley  (Story  on  Agency,  §  61),  and 
no  such  power  can  be  implied  from  the  nature  of  the  transac- 
tion.    Bradford  v.  Bush,  10  Ala.  386. 

The  plaintiff  in  error  might  not  have  known,  when  he  agreed 
to  take  the  barley,  that  defendant  in  error  was  the  owner,  but 
he  knew  Hall  was  a  grain  broker  merely,  and  the  presumption 
was,  he  was  acting  for  another,  and  he  was  referred  by  Hall  to 
the  defendant  in  error,  after  he  had  purchased,  and  was  told 
the  barley  was  waiting  for  him.  But  the  presumption  is  very 
strong  that  he  knew  who  the  owner  was.  It  is  unreasonable 
to  suppose,  from  all  the  proof,  that  he  did  not  know.  But  if 
he  did  not  know,  it  was,  nevertheless,  the  plaintiff's  contract, 
of  which  he  alone  could  authorize  a  rescission,  unless  the  usage 
was  that  the  broker  making  the  contract  could  rescind  it  with- 
out the  direction  of  his  constituent. 

The  remaining  point  made  by  the  plaintiff  in  error  is,  that 
admitting:  the  contract  was  made  with  the  defendant  in  error, 
and  that  it  was  not  legally  rescinded,  the  court  erred  in  the 
rule  adopted  for  assessing  the  damages.  He  contends  the 
damages  should  have  been  the  difference  between  the  price 
plaintiff  in  error  agreed  to  pay,  and  what  the  commodity  was 
worth  when  it  should  have  been  delivered. 

There  is   no  evidence  this  grain   was   to   be  delivered   by 

the  defendant  in  error.     It  was  afloat  when  he  bought  it,  and, 

before  he  took  any  of  it  away,  it  was  in  a  warehouse.     The 

usual  mode  of  conducting  such  a  transaction  as  this,  though 

there  is  no  evidence  directly  on  the  point,  is,  we  presume,  for 

the  purchaser  to  take  from  the  warehouse,  on  the  order  of  the 

seller  or  depositor,  such  quantities  of  the  amount  purchased, 

and  at  such  times  as  might  be  necessary,  he  paying  the 

[85*]  storage,  *or  he  might  withdraw  the  whole  of  it  at  once 

on  such  orders.     As,  then,  there  was  no  other  delivery 

contemplated  by  these  parties  than  the  storage  in  a  warehouse, 

the  rule  contended  for  has  no  application. 
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Iii  cases  like  the  sale  in  question,  the  rule  is  well  and  long  es- 
tablished, both  in  this  country  and  in  England,  that,  where  the 
vendee  fails  to  accept  the  commodity  and  pay  the  price  agreed 
for  it,  the  vendor  can  resell  it  if  he  sees  fit,  and  charge  the  ven- 
dee with  the  difference  between  the  contract  price  and  that  real- 
ized at  the  sale.  Sedg.  on  Dam.,  282,  referring  to  Langford 
v.  Tyler's  Adm'r,  1  Salk.  113;  Cuddee  v.  Both,  5  Yiner,  538; 
Sands  v.  Taylor,  5  Johns.  395. 

But  it  is  said  the  vendor  in  this  case  did  not  pursue  this 
course,  but  brought  his  action  in  March,  1866,  for  breach  of  the 
contract,  and  afterwards,  in  April  and  May,  sold  the  grain  to 
Sands  and  others.  This  is  so,  and  the  suit  in  March  was  a  suf- 
ficient notice  to  the  vendee  to  pay  for  the  grain,  which  he  did 
not  do.  The  vendor  was  then  at  full  liberty  to  prosecute  his 
suit,  and  his  damages  on  recovery  were  the  full  contract  price 
of  the  barley,  less  the  amount  he  had  received  from  the  pur- 
chasers, Sands  and  others, — or,  rather,  to  speak  more  accurately, 
the  difference  between  the  contract  price  and  the  price  for  which 
it  was  sold  in  good  faith,  and  fairly,  was  the  measure  of  dam- 
ages. Bennett  v.  Smith,  15  Wend.  493;  Bhilpotts  v.  Evans,  5 
Mees.  &  Wels.  475 ;  Boorman  v.  JSfash,  9  Barn.  &  Ores.  145. 

The  result  of  all  the  rulings  on  this  question  is,  if  the  buyer 
neglect  or  refuse  to  take  the  goods  and  pay  the  price  within  a  rea- 
sonable time,  the  seller  may  resell  them,  on  notice  to  the  buyer, 
and  look  to  him  for  the  deficiency,  by  way  of  damages,  for  the 
breach  of  the  contract.  But  this  resale  must  be  in  good  faith, 
and  in  the  mode  best  calculated  to  produce  their  value. 

The  proof  shows,  on  the  resale  the  barley  brought  more  than 
the  then  market  price,  and  no  fault  is  found  with  the  mode  in 
which  it  was  sold.     It  was  the  usual  mode. 

The  vendor  having  patiently  waited  for  the  payment  five 
mo  nths,  a  reasonable  time  had  been  allowed  the  vendee.1 
He  *  received  notice,  by  suit  in  March,  that  he  would  be  [86*] 
prosecuted  for  the  agreed  price  of  the  barley.     He  made 
no  payment.     The  barley  was  fairly  sold  to  others,  and  the  law 
requires  the  vendee  shall  pay  to  the  seller  the  difference  between 

1  See  p.  79  for  instructions. 
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the  price  the  agreed  to  pay  and  the  price  for  which  it  was  fairl 
sold. 

Was  not  this  the  rule  with  dealers  of  this  description,  the  trade 
in  grain,  as  well  as  in  other  commodities,  would  be  greatly  crip- 
pled and  insecure. 

It  is  contended  by  plaintiff  in  error  that  the  papers  signed  by 
him  and  by  Hall  were  a  mere  proposition  for  a  sale,  to  continue 
as  a  proposition  for  fifteen  days.  No  explanation  was  made  of 
the  meaning  of  the  words,  u  Good  for  fifteen  days,"  but  we  infer 
that  they  related  to  the  storage,  which  was  to  be  continued  at  the 
figures  stated  for  that  number  of  days.  The  sale  was  absolute 
in  its  terms,  at  a  specified  price  per  bushel.  There  is  no  foun- 
dation for  the  idea  it  was  a  mere  proposition,  to  expire  if  not 
complied  with  in  fifteen  days. 

The  measure  of  damages  assumed  by  the  circuit  court  was  cor- 
rect, its  finding  fully  sustained  by  the  evidence,  and  its  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


The  Peoria  Marine  &  Fire  Insurance  Company  vs.  Maria 
Anapow,  for  the  use,  etc. 

1.  Insurance:     Upon,  stock  of  goods  which  is  being  constantly  sold  and  re. 

plenished. 
A  policy  of  insurance  upon  a  stock  of  goods  which  is  being  constantly  sold 
and  constantly  replenished,  covers  as  well  the  new  purchases  as  those 
on  hand  at  the  date  of  the  policy.1 

Whether  the  new  purchases  become  a  part  of  the  stock,  is  a  ques- 
tion of  fact  for  the  jury. 

2.  Instructions  :    "And  further  "  —  "  or  " 

Where  in  an  action  upon  a  policy  of  insurance,  an  instruction  for  the 
plaintiff,  after  stating  the  terms  of  the  policy,  told  the  jury,  if  those 
terms  had  been  fulfilled  to  find  for  the  plaintiff,  unless  they  found 
certain  other  facts,  constituting  a  defense,  and  unless  they  should 
further  find  certain  other  facts,  also  constituting  a  defense :  Held, 
that  the  instruction  was  erroneous,  because,  although  either  state  of 
facts  constituted  a  defense,  the  instruction  required  both  to  be  found 
before  a  defense  was  established. 

1  City  Fire  Ins.  Co.  v.  Morte,  post,  482. 
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3.  Same:    Must  not  assume  facts  in  dispute} 

There  is  no  error  in  refusing  an  instruction  which  assumes  the  existence 
of  facts  in  dispute. 

4.  Same  :    May  be  asked  upon  a  point  as  to  which,  although  there  is  no  direct 

testimony,  there  is  testimony  warranting  inferences. 
Although  there  is  no  direct  evidence  touching  a  question  upon  which 
an  instruction  is  asked,  yet,  if  there  is  testimony  from  which  the 
jury  might  draw  inferences  favorable  to  the  party  asking  the  instruc- 
tion, he  will  have  the  right  to  have  an  instruction  covering  it  given 
to  the  jury,  as  he  is  entitled  to  the  benefit  of  whatever  inferences  the 
jury  may  see  fit  to  draw  from  such  testimony. 

Appeal  from  Cook.     Hon.  E.  S.  Williams,  J. 

In  this  case,  the  policy  sued  upon  was  effected  on  behalf  of 
Mrs.  Maria  Anapow,  the  nominal  plaintiff,  on  Oct.  17th,  1865, 
at  request  of  Michelson,  the  beneficial  plaintiff,  the  policy 
being  delivered  to  and  the  premium  being  paid  by  him.  On 
the  fourth  day  of  January,  one  week  after  Michelson  had  ob- 
tained his  insurance  on  his  own  stock,  in  the  Illinois  Mutual 
Eire  Ins.  Co.,  and  four  days  before  the  destruction  of  both 
stocks  by  fire,  a  witness,  William  Brunner,  was  called  into 
Michelson's  store  to  witness  a  sale  by  Mrs.  Anapow,  of  her 
stock  of  tobacco  to  Michelson,  and  she  then  acknowledged  that 
Michelson  had  paid  her  $4,000  for  the  tobacco,  and  delivered  it 
to  Michelson,  the  tobacco  having  previously  been  in  his  posses- 
sion on  storage.  Defendants  claim  that  the  tobacco  insured  in 
the  name  of  Anapow,  when  transferred  to  Michelson,  passed 
under  the  policy  effected  by  Michelson  in  his  own  name,  and 
by  that  fact  brought  into  operation  the  clause  in  the  policy 
sued  on,  whereby  it  became  null  in  case  the  insured  or  his  as- 
signs effected  any  other  insurance  on  the  same  property  with- 
out indorsing  the  same  on  this  policy.  The  jury  found  a  ver- 
dict for  the  plaintiff,  $3,090.     Defendant  appeals. 

Scammon,  McCagg  c&  Fuller,  for  appellant,  distinguished 
between  this  case  and  that  of  JSF.  E.  Fire  &  M.  Ins.  Co.  v. 
Schettler,  38  111.  166;  in  that  case,  the  second  or  double  in- 
surance became  null  by  removal  of  the  goods,  while  in  this, 
the  second  insurance  was  paid  in  full;  also  in  the  case  in  38 

]  See  Dufiield  v.  Delancey,  36  111.  258,  and  note. 
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111.,  notice  of  the  other  insurance  was  given  to  the  agent  of  the 
company;  in  this,  not.  To  the  point  that  this  is  a  case  of  double 
insurance,  they  cited  Angell  on  Ins.  §§  92,  101,  203 ;  2  Pars,  on 
Con.  456;  Gordon  v.  London  Life  Lns.  Go.  1  Burrows,  492 
(Ld.  Mansfield);  Lane  v.  Me.  Mut.  Fire  Lns.  Co.  3  Fairfield 
44;  Hooper  v.  Hudson  B.  Lns.  Co.  IT  N.  Y.  425;  Walton  v. 
La.  St.  M.  &  F.  Lns.  Co.  2  Kob.  565,  Leavitt  v.  West.  F.  <& 
M.  Lns.  Co.  7  id.  351;  jEtna  Fire  Lns.  Co.  v.  Tyler,  16 
Wend.  400;  Holbrook  v.  Am.  Lns.  Co.  2  Curtis,  193;  Kimball 
v.  Howard  F.  Lns.  Co.  8  Gray,  33 ;  Carpenter  v.  Providence 
3L.  Lns.  Co.  16  Pet.  495;  State  Mutual  F.  Lois.  Co.  v.  Rob- 
erts, 31  Pa.  St.  438;  Harris  v.  Ohio  Lns.  Co.  5  Ohio,  295;  Ass. 
Fire  Lns.  Co.  v.  Assum,  5  Md.  165. 
D.  P.  Wilder,  for  appellee. 

[87*]       *  Lawrence,  J.     On  the  17th  of  October,  1865,  Maria 
Anapow  procured  from  the  Peoria  Marine  and  Fire  Insur- 
ance company  a  policy  for  $3,000,  on  a  stock  of  tobacco  and 
cigars,  at  that  time  on  storage  in  the  tobacco  shop  of  Albert 
Miehelson,  in  the  city  of  Chicago.     On  the  28th  of  December, 
1865,  Miehelson  procured  an  insurance  on  his  own  stock  of  to- 
bacco, in  the  same  room,  for  the  sum  of  §4,000,  from  the  Illi- 
nois Mutual  Fire  Insurance  Company.     The  tobacco  of  Mrs. 
Anapow  was  piled  up  in  bales  and  boxes  in  a  different  part  of 
the  room  from  that  where  Miehelson  kept  his  stock  in  trade.  On 
the  4th  of  January,  1866,  Miehelson  bought  from  Mrs.  Ana- 
pow her  stock,  arid  at  the  same  time  took  from  her  an  assign- 
ment of  the  policy  sued  on  in  this  case,  the  assent  of  the 
["*88]  company  being  indorsed  *  thereon.     On  the  9th  of  Jan- 
uary, 1866,  all  the  tobacco  was  destroyed  by  fire.  The  Illi- 
nois Mutual  paid  to  Miehelson  the  amount  due  on  the  insurance 
effected  upon  his  own  stock;  but  the  Peoria  company  declined 
to  pay  upon  the  policy  taken  out  by  Mrs.  Anapow  and  as- 
signed to  Miehelson.     Thereupon,  he  brought  this  suit,  and, 
having  recovered  verdict  and  judgment,  the  company  appealed. 
The  policy  upon  which  this  suit  is  brought  contains  a  clause 
to  the  effect,  that,  if  the  assured  has  already  any  other  insur- 
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ance  on  the  same  property,  or  shall  thereafter  effect  any  other, 
and  it  is  not  indorsed  upon  this  policy,  the  policy  shall  cease  and 
be  of  no  further  effect.  There  is  also  a  provision,  that,  in  case 
of  another  insurance,  the  appellant  should  not  be  liable,  in  any 
event,  for  more  than  its  proportional  share  of  the  loss. 

The  appellant  defends  under  these  provisions  of  its  policy. 
It  insists  that  the  Anapow  stock,  after  its  purchase  by  Michel- 
son,  became  apart  of  his  stock,  and  was  at  once  covered  by  the 
policy  issued  by  the  Illinois  Mutual  a  few  days  before,  upon  his 
stock. 

There  is  no  controversy  upon  the  general  principle  here  in- 
voked. A  policy  of  insurance  upon  a  stock  of  goods  which  is 
being  constantly  sold  and  constantly  replenished,  covers  as  well 
the  new  purchases  as  those  on  hand  at  the  date  of  the  policy. 
The  question  in  this  case  is,  whether  the  Anapow  tobacco  did, 
upon  its  purchase  by  Michelson,  or  at  any  time  before  the  fire, 
become  a  part  of  his  stock  and  thereby  fall  under  the  protec- 
tion of  his  policy.  Whether  it  thus  became  a  part  of  his 
stock  was  a  question  of  fact  for  the  jury,  and  should  have  been 
submitted  to  them.  This  was  the  point  upon  which  the  case 
should  have  been  made  to  turn. 

The  first  instruction  given  for  the  plaintiff,  after  stating  the 
terms  of  the  policy,  tells  the  jury,  if  these  terms  have  been 
fulfilled,  they  will  find  for  the  plaintiff,  "unless  the  jury  shall 
also  be  convinced  and  satisfied  from  the  proofs  that  said  prop- 
erty was,  at  the  time  of  said  loss,  covered  by  other  insurance, 
as  alleged  by  said  defendant  in  its  pleas,  and  unless  the  jury 
shall  further  believe,  from  the  evidence,  that  fraud  or 
misrepresentation  was  practiced  upon  the  defendant  [89*] 
when  said  policy  was  issued. 

;It  was  perhaps  the  result  of  inadvertence,  but  as  the  instruc- 
tion stands,  it  was  necessary  for  the  jury  to  believe,  not  only 
that  there  was  a  double  insurance,  but  also  that  there  was  fraud, 
in  order  to  prevent  a  verdict  for  the  plaintiff.  Yet  either  one 
of  these  facts,  if  proven,  would  have  defeated  the  plaintiff's 
claim.  The  jury  would  understand,  however,  from  the  use  of 
the  word  and,  instead  of  or,  and  the  use  of  the  word  further, 
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in  this  instruction,  that  both  facts  must  be  proven.     There  was 
error  in  this  instruction. 

The  first  of  the  instructions  asked  by  the  defendant  was  prop- 
erly refused,  because  it  assumes  the  very  question  in  dispute. 

The  second,  asked  by  him,  and  refused  by  the  court,  was  as 
follows :  "  The  jury  are  further  instructed,  that,  if  they  believe, 
from  the  evidence,  that  on  the  28th  day  of  December,  1865, 
Michelson  effected  an  insurance  on  his  stock  of  tobacco,  etc.,  in 
the  store  known  as  No.  232,  Randolph  street,  Chicago,  and  that 
on  the  4th  of  January,  1866,  he  purchased  another  stock  or  lot 
of  tobacco,  of  Mrs.  Maria  Anapow,  and  that  it  was  placed  and 
intermixed  with  his  former  stock  of  tobacco  that  was  insured  in 
the  Illinois  Mutual  Fire  Insurance  Company,  and  that  all  that 
stock  was  destroyed  by  fire  on  the  9th  day  of  January,  1866,  and 
that  Michelson  collected  of  that  company  the  full  sum  which  it 
had  insured  upon  '  his  stock  of  tobacco,  etc.,'  including  as  well 
that  bought  of  Mrs.  Anapow,  as  of  others, — then  the  plaintiff  is 
not  entitled  to  recover  in  this  case  any  greater  sum  than  the 
amount  insured  in  the  policy  sued  upon  in  this  case  shall  bear 
to  the  whole  amount  insured  on  the  said  property,  and  the  bur- 
den of  proof  is  upon  the  plaintiff  to  show,  by  proper  evidence, 
what  that  proportion  is,  and,  if  he  has  failed  to  do  so,  then  he 
is  only  entitled  to  recover  nominal  damages." 

We  can  perceive  no  reason  why  this  instruction  should  not 
have  been  given,  unless  it  be  that  the  court  considered  there  was 
no  evidence  before  the  jury  of  an  intermixture  of  the  two  stocks. 
It  is  true,  there  was  no  direct  evidence  to  that  effect, 
[90*]  *  but  the  appellant  was  entitled  to  the  benefit  of  whatever 
inferences  the  jury  might  think  proper  to  draw  from  the 
testimony  of  Murphy  as  to  the  position  of  the  tobacco  when  he 
took  the  insurance.  The  defendants,  on  the  evidence,  may  not 
have  been  entitled  to  a  verdict  under  this  instruction,  but  they 
had  the  right  to  have  it  given,  and  to  argue  to  the  jury,  as 
counsel  probably  did,  that  the  two  stocks  were  mixed  from  the 
beginning. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded.  Bkeese,  C.  J.,  dissenting. 
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Turner. 

1.  Cities:    Ordinances,  when  void. 

An  ordinance  of  the  city  of  Chicago  limiting  the  slaughtering  of  ani- 
mals for  food  except  for  packing  purposes,  to  one  particular  lot  in 
the  city,  owned  by  one  firm,  and  forbidding  the  slaughtering  of  ani- 
mals elsewhere  under  a  penalty,  is  unreasonable,  in  restraint  of  trade, 
tends  to  create  a  monopoly,  and  is  therefore  void. 

2.  Statute  :    To  confirm  an  'invalid  ordinance,  must  clearly  refer  to  it. 

An  act  of  the  legislature  passed  subsequent  to  the  passage  of  such  ordi- 
nance, purporting  to  empower  the  common  council  to  enforce  "  any 
regulation,  contract  or  law  heretofore  made  upon  the  subject,"  but 
not  naming  the  ordinance  in  question,  held  inadequate  to  render  the 
ordinance  valid. 

3.  Monopolies  :     Ordinance  creating,  void. 

The  power  in  a  charter  to  "regulate,  license,  restrain,  abate  and  pro- 
hibit "  slaughter  houses  does  not  invest  a  common  council  with 
power  to  say  that  the  slaughtering  of  animals  in  the  city,  if  done  upon 
A's  lot,  shall  be  lawful,  but  if  done  upon  B's  lot,  shall  be  unlawful  or 
a  nuisance. 

4.  Public  Health  :     Ordinance  to  promote,  where  it  conflicts  with  rights  of 

property. 
The  argument  that  the  health  of  a  city  will  be  promoted  by  confining 
the  slaughtering  of  animals  to  one,  two  or  three  lots,  on  the  ground 
that  the  inspection  of  the  animals  slaughtered  and  meats  sold  and  the 
detection  of  diseased  meats  or  unhealthy  animals  will  thereby  be 
rendered  possible,  is  not  deemed  by  the  court  to  satisfactorily  out- 
weigh the  fact  that  the  ordinance  is  oppressive,  in  that  by  compelling 
all  persons  to  bring  their  animals  to  the  designated  lots  to  be  slaugh- 
tered, it  impairs  their  right  to  have  them  slaughtered  on  their  own  lots. 

5.  Monopolies  :    No  difference  in  principle. 

The  court  can  see  no  difference  in  principle  between  an  ordinance  re- 
quiring all  animals  to  be  slaughtered  on  a  designated  lot,  and  one  re- 
quiring all  groceries  or  dry  goods  to  be  sold  on  a  designated  lot. 

6.  Public  Health  and  Private  Property:    The  line  of  reconciliation 

between. 
Yet,  the  city  may  prevent  the  slaughter  of  animals  in  designated  locali- 
ties, or  perhaps,  within  the  city  limits.  They  may  designate  the  par- 
ticular quarter  of  the  city  in  which  it  may  be  conducted,  and  pro- 
hibit it  in  others,  provided  that  in  designating  a  particular  quarter  for 
this  purpose  they  leave  all  persons  equally  free  both  to  slaughter  ani- 
mals in  that  quarter  and  to  furnish  and  rent  the  places  wherein  the 
animals  are  slaughtered. 
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Appeal  from  the  Superior  Court  of  Chicago.  Hon.  John  M. 
Wilson,  C.  J. 

These  actions  were  brought  in  the  police  court  of  the  city  of 
Chicago,  to  recover  penalties  for  violating  an  ordinance,  dated 
18th  December,  1865,  relating  to  the  slaughtering  of  animals 
within  the  city  limits.  The  ordinance  provided,  in  substance, 
that  the  slaughtering  of  all  animals  in  the  city  of  Chicago,  for 
the  period  of  ten  years,  except  for  packing,  should  be  done  on 
the  south  half  of  block  10,  in  the  south  branch  addition  to  the 
city,  which  premises  were  owned  by  John  Reid  &  Co.;  and 
while  it  provided  that  all  butchers  were  to  have  the  right  to  take 
their  animals  to  said  place  to  be  slaughtered,  it  contained  no 
provisions  whereby  any  other  person  or  persons  than  John  Reid 
&  Co.  could  acquire,  or  control,  or  compete  for  the  premises,  or 
any  part  thereof,  in  which  the  slaughtering  was  to  be  carried 
on.  Reid  &  Co.,  as  compensation  for  providing  rent  free  the 
buildings,  fixtures,  and  implements  for  slaughtering  the  ani- 
mals, was  to  have  "  the  usual  offal "  thereof,  and  a  penalty  of  $25 
was  declared  against  any  slaughtering,  by  butchers  or  others,  in 
any  other  part  of  the  city,  reserving,  however,  to  the  city  the 
right  to  establish  a  like  establishment  in  the  north  division,  and 
another  in  the  west  division  of  the  city.  Afterward,  in  1867, 
the  general  assembly,  by  an  amendment  to  the  city  charter,  pro- 
vided that  the  common  council  should  have  power  to  enforce  by 
additional  ordinances  any  regulation,  contract  or  law  heretofore 
made  on  the  subject  of  the  slaughtering  of  animals  in  the  city  or 
within  four  miles  thereof,  intended  for  consumption  or  exposed 
for  sale  in  the  city.  It  was  claimed  that  the  ordinance  was  in 
the  interest  of  the  public  health,  as  only  by  concentrating  the 
business  in  one  spot  could  a  proper  system  of  health  inspection 
be  applied,  and  also  that  the  competition  induced  by  bringing 
so  many  dealers  in  meats  together  would  reduce  and  equalize 
prices.  From  the  police  courts  the  causes  were  appealed  to  the 
superior  court,  where  the  judgment  rendered  was  for  the  de- 
fendants. 

A.  W.  Arrington,  for  appellant,  argued  that  the  ordinance  is 
a  sanitary  regulation;  that  the  charter  clothed  the  common 
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council  with  the  discretion  to  declare  what  means  were  essen- 
tial to  preserve  the  health  of  the  city;  that  as  the  charter  em- 
powered the  council  to  altogether  prohibit  a  slaughtering  estab- 
lishment in  the  city,  this  greater  power  would  necessarily  include 
the  less,  of  limiting  it  to  any  locality  deemed  desirable;  and  such 
limitation  must  stand  or  fall  wholly  independently  of  the  question 
of  the  contract  made  with  Peid  &  Co.  But  the  legislative  assent 
was  given  to  that  contract  by  the  amendatory  act  of  March  5 , 
1857,  passed  with  evident  reference  to  this  contract  with  Peid 
&  Co.  The  legislative  assent  may  as  effectually  be  given  after 
as  before  the  fact  to  be  ratified.  Fleckner  v.  Bank  of  U.  $'., 
8  Wheat,  p.  373.  Every  license  confers  a  monopoly  sub  modo. 
The  ordinance  contemplates  the  erection  of  a  public  abattoir, 
such  as  was  first  and*  wisely  originated  by  a  decree  of  the  first 
Napoleon  in  1807,  carried  out  in  Paris  in  1818,  and  extended 
subsequently  to  the  other  cities  of  France,  and  also  to  Mantua 
and  Brussels,  London  and  Edinburgh,  and  more  or  less  perfectly 
imitated  in  New  York,  Philadelphia  and  Boston,  and  even  in 
Milwaukee.     See  Chambers'  New  Encyclopedia,  "  abattoir." 

S.  A.  Irwin,  counsel  to  the  corporation,  enumerated  seriatim 
the  powers  conferred  by  the  charter  on  the  common  council, 
viz. :  1.  To  compel  the  owner  or  occupant  of  any  unwholesome 
or  nauseous  place  to  abate  the  same.     CI.  16,  §  8,  ch.  9. 

2.  To  direct  the  location,  management  and  construction  of, 
and  regulate,  license,  restrain,  abate  and  prohibit  slaughtering 
establishments,  etc.     CI.  17,  §  8,  ch.  4. 

3.  To  regulate  and  license  or  prohibit  butchers.  Id.  cl.  19. 

4.  To  define  and  declare  what  shall  be  deemed  nuisances,  and 
abate  and  prohibit  them.     Id.  cl.  23. 

5.  To  abate  all  nuisances  injurious  to  public  health.  Id.  cl.  58. 

6.  To  do  all  acts  and  make  all  regulations  which  may  be 
necessary  or  expedient  for  the  preservation  of  health  and  the 
suppression  of  disease.     Id.  cl.  59. 

7.  To  make  all  such  by-laws,  police  regulations,  etc.  Id.  cl.  64. 

The  grant  is  constitutional.  All  rights  of  property  are  sub- 
ject to  such  reasonable  restraints,  under  the  constitution,  as  the 
legislature  may  deem  expedient.     Commonwealth  v.  Alger,  7 
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Cush.  53  (per  Shaw,  C.  J).  Goddard  v.  Town  of  Jackson- 
ville, 15  111.  588;  Roberts  v.  Ogle,  30  111.  461.  Slaughtering 
houses  have  frequently  been  held  nuisances  in  certain  localities. 
Commonwealth  v.  Alger,  supra;  Catlin  v.  Valentine,  9  Paige, 
575;  Roe  v.  Neill,  2  Carr.  &  Payne,  485;  Rex  v.  White,  1 
Burr.  337;  Brady  v.  Weeks,  3  Barb.  157;  Wartman  v.  City 
of  Phila.  33  Penn.  207;  Brown  v.  Mayor  of  1ST.  T.  3  Barb. 
258;    Van  Wormerv.  Mayor,  15  Wend.  262. 

As  a  law-giver,  a  municipal  corporation  is  irresponsible  to 
the  courts,  and  a  court  cannot  repeal  its  ordinances  on  the 
question  of  legislative  expediency.  Gozler  v.  Corp.  of  George- 
town, 6  Wheat.  595;  Baker  v.  Boston,  12  Pick.  192;  Shaw  v. 
Cumiskey,  7  Pick.  77;  Mayor,  etc.  v.  Williams,  15  N.  Y.  504; 
Stuyvesant  v.  Mayor,  7  Cow.  604;  Com.  v.  Alger,  7  Cush.  53. 

Analogous  cases  to  that  at  bar  are  cited  or  reported  in  Sedg- 
wick on  Stat,  and  Const.  Law,  505:  Vanderbilt  v.  Adams,  7 
Cow.  349,  588;  Com.  v.  Tewkesbury,  11  Mete.  55;  Presb.  Ch. 
v.  iT.  T.  5  Cow.  538 ;  Fisher  v.  McGirr,  1  Gray,  26 ;  Com.  v. 
Breed,  4  Pick.  464;  Governor,  etc.  v.  Meredith,  4  T.  K.  794; 
Shaw  v.  Cumiskey,  7  Pick.  76 ;  Boulton  v.  Crawther,  2  Barn. 
&  Cres.  703;  Sutton  v.  Clark,  6  Taunt.  34;  2  Comyn's  Dig. 
title  By-law;  Com.  v.  Worcester,  3  Pick.  461;  Vandyne's  Pet. 
etc.  6  Pick.  187;  Com.  v.  Rice,  9  Mete.  253;  State  v.  Clark, 
8  Fost.  176;  State  v.  Freeman,  38  K  H.  426;  St.  Louis  v. 
Jackson,  25  Mo.  37;  Perdue  v.  Ellis,  18  Geo.  586;  Bush  v. 
Seabury,  8  Johns.  418;  Buffalo  v.  Webster,  10  Wend.  99; 
Stokes  v.  Mayor,  15  id.  262;  Brooklyn  v.  Cleves,  Hill  & 
Den.  Sup.  231;  Mayor  v.  Williams,  4  E.  D.  Smith,  516;  id. 
15  K  Y.  502;  Thurlow  v.  Mass.  5  How.  589.  The  ordinance 
is  not  in  restraint  of  trade.  See  Ld.  Mansfield,  J.  in  Pierce 
v.  Bartram,  1  Cowp.  269 ;  2  Comyn's  Dig.  p.  611 ;  2  Kol.  Abr. 
tit.  By-laws,  365.  It  is  not  a  monopoly  of  the  business  of 
slaughtering,  but  only  a  limitation  of  the  place.  At  that  place 
all  persons  are  free  to  slaughter.  The  monopoly  in  favor  of 
Keid  &  Co.  of  the  right  to  take  the  offal,  is  the  same  as  is 
granted  to  night  scavengers.  Vide  City  of  Milwaukee  v. 
Gross,  not  yet  reported. 
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Beckwith,  Ager  &  Kales,  for  appellee,  argued  that  the  ordi- 
nance professes  to  grant  to  Reid  &  Co.  a  valuable  franchise  for 
ten  years,  whereas  the  common  council  is  powerless  to  grant 
franchises,  and  can  grant  licenses  only  for  one  year.  Bank  of 
Augusta  v.  Earle,  13  Pet.  595;  Milhau  v.  Sharp,  27  K  Y. 
611;  Wetmore  v.  Storey,  22  Barb.  414.  The  next  common 
council  may  repeal  the  ordinance.  Milhau  v.  Sharp,  supra; 
State  v.  Mayor,  3  Duer.  119;  Gozzler  v.  Georgetown,  6 
Wheat.  593.  The  legislative  power  of  a  municipal  corporation 
is  restricted  not  only  by  the  constitution  and  statutes,  but  by 
the  general  principles  of  the  common  law.  Angell  &  Ames  on 
Corp.  §§  332-5;  Railroad  Co.  v.  Kendall,  SI  Me.  477;  2Kyd 
on  Corp.  107,  109;  Dunham  v.  Bochester,  5  Cow.  462;  Hay- 
wood v.  Mayor,  12  Geo.  404. 

All  by-laws  in  restraint  of  trade,  or  which  tend  to  a  monop- 
oly, are  illegal  and  void.  Caldwell  v.  Alton,  33  111.  416;  2 
Kent's  Com.  296;  Ex  parte  Vandyne,  6  Pick.  187;  Austin  v. 
Murray,  16  id.  121;  B.  B.  Co.  v.  Kendall,  31  Me.  470; 
Norwich  Gas  Lt.  Co.  v.  City  Gas  Co.  25  Conn.  19;  Daven- 
port v.  Kelly,  7  Iowa,  102;  N.  T.  v.  Mayor,  3  Duer,  133; 
Beople  v.  Med.  Soc'y,  24  Barb.  570.  The  case  of  monopolies, 
Coke  II.  84;  Bacon's  Abr.  By-laws,  C;  Harrison  v.  Good- 
man, 1  Burr.  112;  Framework  Knitters  v.  Green,  1  Ld.  Raym. 
113;  Carter  v.  Sanderson,  5  Bing.  79;  Scrivener's  Co.  v. 
Brooking,  3  Ad.  &  El.  K  S.  95;  Clark  v.  London,  9  B.  & 
C.  52;  Clark  v.  Compton,  7  D.  &.  R.  597.  Whether  a  by-law 
is  reasonable  or  not  is  a  question  for  the  court  solely.  Angell 
&  Ames  on  Corp.  357;  Commonwealth  v.  Worcester,  3  Pick.  462. 

Scammon,  McCagg  <&  Fuller  cited  Boston  v.  Shaw,  1 
Mete.  130;  City  of  St.  Paul  v.  Laidler,  2  Minn.  190;  Van- 
dyne's  Case,  6  Pick.  187;  Tailors  of  Ipswich,  11  Coke,  53; 
City  of  London's  Case,  8  Co.  121 ;  Bobinson  v.  Grascomb,  5 
Mod.  Rep.  104;  2  Bac.  Abr.  143;  Hay  den  v.  Noyes,  5  Conn. 
391;  Peck  v.  Lockwood,  5  Day,  22;  2  Comyn's  Dig.  308; 
Clark  v.  LeCreu,  17  E.  C.  L.  330. 

*Walker,  J.   As  these  cases  present  the  same  questions,  [92*] 
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they  will  be  considered  together  in  this  opinion.  It  appears 
that  the  general  assembly  granted  to  the  city  of  Chicago, 
in  its  charter,  power  to  "  direct  the  location  and  management 
of,  and  to  regulate  and  license  breweries,  tanneries  and  packing 
houses,  and  to  direct  the  location,  management  and  construc- 
tion of,  and  to  regulate,  license,  restrain,  abate  and  prohibit 
within  the  city,  and  the  distance  of  four  miles  therefrom,  dis- 
tilleries, slaughtering  establishments,  establishments  for  steam- 
ing or  rendering  lard,  tallow,  offal  and  such  other  substances  as 
can  or  may  be  rendered,  and  all  establishments  or  places  where 
any  nauseous,  offensive  or  unwholesome  business  may  be  carried 
on."     Clause  7,  §  8,  ch.  4,  city  charter  of  1863. 

Under  this  authority,  as  it  is  claimed,  the  common  council, 
on  the  18th  day  of  December,  1865,  entered  of  record  what  is 
therein  denominated  an  ordinance.      Its  material  provisions 

are  these:  Section  one  declares,  "  That,  in  consideration 
[93*]  of  *the  acceptance  by  John  Keid  &  Co.  of  said  city  and 

their  guaranty  (provided  by  bond  as  hereinafter  mentioned) 
within  ten  days  from  the  date  of  the  passage  of  this  ordinance, 
that  they  will  faithfully  comply  with  the  provisions  of  this  ordi- 
nance, and  all  existing  laws  and  ordinances,  and  all  laws  and 
ordinances  that  may  hereafter  be  enacted  or  passed,  relating  to 
nuisances,  authority  and  consent  is  hereby  given  and  granted 
to  said  John  Reid  &  Co.,  their  heirs  and  assigns,  from  the  1st 
day  of  April,  A.  D.  1866,  to  have  the  exclusive  right  to  have 
all  the  slaughtering  (except  that  done  at  the  regular  packing 
houses  for  packing  purposes)  carried  on  and  done  on  their  prem- 
ises described  as  follows,  to  wit,  the  south  half  of  block  ten  (10), 
in  the  south  branch  addition  to  the  city  of  Chicago,  in  Cook 
county,  in  the  state  of  Illinois." 

The  second  section  requires  Reid  &  Co.,  before  the  1st  day  of 
April,  1866,  to  erect  good,  ample  and  complete  buildings  and 
yards,  with  the  necessary  conveniences,  fixtures  and  arrange- 
ments, including  hot  and  cold  water,  gas  lights,  etc,  for  slaugh- 
tering and  taking  care  of  animals.  It  also  confers  the  right  on 
all  butchers  to  take  their  animals  to  that  place  and  slaughter 
them  therein.  It  also  provides  for  furnishing  the  several  butch- 
118 


SEPTEMBER  TEEM,  1867.  94 

The  City  of  Chicago  vs.  Rumpff.     Same  vs.  Turner. 

ers  with  a  division  or  portion  of  the  building,  etc.  The  third 
section  requires  Reid  &  Co.  to  keep  the  buildings,  yards  and 
premises  in  good  condition;  and  to  remove  the  filth,  etc.,  there- 
from, as  they  may  be  required  by  ordinance. 

The  fourth  section,  under  which  these  prosecutions  were 
originated,  is  this:  "After  the  1st  day  of  April,  A.  D.  1866, 
no  other  slaughtering  establishment  or  establishments  shall  be 
suffered  or  permitted  within  the  limits  of  the  city  of  Chicago, 
nor  shall  any  slaughtering  by  butchers  or  others  be  suffered  or 
permitted,  except  as  provided  in  section  one  of  this  ordinance, 
under  a  penalty  of  not  less  than  twenty-five  dollars  nor  exceed- 
ing one  hundred  dollars  for  each  and  every  offense:  provided, 
that  the  city  shall  have  the  right  to  establish  at  any  time  here- 
after, two  additional  slaughter  houses,  one  to  be  located  in  the 
west  division,  and  one  in  the  north  division."  The  fifth  section 
declares  that  Reid  &  Co.  may  charge  for  the  use  of  their 
establishment  by  the  several  butchers  slaughtering  ani-  [94*] 
mals  therein,  the  usual  offal  of  the  same,  and  no  more. 

The  sixth  section  requires  Reid  &  Co.  to  employ,  at  their 
own  expense,  at  the  establishment,  one  or  more  special  police- 
men, and  to  keep  it  at  all  times  open  to  the  inspection  of  the 
city  health  officer  or  any  of  his  deputies.  The  seventh  section 
declares  that  the  city  shall  only  be  answerable  to  Reid  &  Co. 
for  the  exercise  of  reasonable  diligence  in  enforcing  that  por- 
tion of  section  1,  and  which  confers  the  exclusive  right  upon 
them  of  having  all  the  slaughtering  done  upon  their  premises. 
It  also  declares  that,  in  case  the  ordinance,  or  any  part  thereof, 
shall  be  declared  inoperative  or  void  by  this  court,  the  city  shall 
not  be  held  answerable  to  Reid  &  Co.  for  damages  which  they 
may  sustain  by  reason  of  its  nonenforcement.  The  eighth 
section  requires  Reid  &  Co.  to  execute  a  bond,  within  ten  days, 
for  the  faithful  performance  of  the  conditions  of  that  and  other 
ordinances  and  laws  concerning  nuisances.  The  ninth  section 
declares,  that  if  Reid  &  Co.  shall  permit  the  establishment  to 
become  a  nuisance,  then  the  common  council  shall  have  the 
right  to  repeal  the  ordinance.  These  are  the  substantial  parts 
of  the  ordinance  under  consideration. 
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Afterwards,  at  the  session  of  the  general  assembly  in  1867, 
the  city  charter  was  amended,  and,  amongst  others,  this  provis- 
ion was  adopted: 

"  That  the  common  council  shall  have  power  and  authority 
to  regulate  and  control  the  slaughtering  of  all  animals  in  the 
city,  or  within  four  miles  thereof,  intended  for  consumption  or 
exposed  for  sale  in  the  city,  and  to  enforce,  by  additional  ordi- 
nances, any  regulation,  contract  or  law  heretofore  made  on  the 
subject." 

Appellee  contends  that  this  was  not  an  ordinance,  and  is 
incapable  of  being  enforced  as  such.  If  it  is  a  by-law,  it  is,  to 
say  the  least,  very  informal.  On  its  face  it  only  purports  to 
make  a  proposition  to  Reid  &  Co.  for  a  contract,  that  they 
should  have  the  exclusive  right  to  have  all  animals  intended  for 
sale  or  consumption  in  the  city  slaughtered  at  their  estab- 
[95*]  *lishment.  And  the  city  proposed  to  use  all  reasonable 
efforts  to  compel  all  such  animals  to  be  slaughtered  at 
that  place  for  ten  years  from  the  first  day  of  April,  1866,  un- 
less they  should  establish  two  others  in  the  city  at  the  places 
named.  By  the  terms  of  this  proposition,  Reid  &  Co.  were  to 
have  the  option  of  accepting  it,  and  it  was  not  to  take  effect 
until  they  executed  the  bond  as  required.  Until  Reid  &  Co. 
complied,  the  proposition  remained  open  and  inchoate.  All 
of  its  terms  and  conditions  were  entirely  conditional.  Such  is 
not  the  language  of  a  statute  or  of  a  by-law.  They  speak  the 
language  of  command,  and  not  that  of  mere  conditional  prop- 
ositions. 

It  did  not  declare  slaughter  houses  or  the  business  of 
slaughtering  animals  in  the  city  a  nuisance,  or  prohibit  all  per- 
sons from  maintaining  such  establishments  or  pursuing  such 
an  occupation.  On  the  contrary,  it  excepts  from  its  operation, 
slaughter  houses  where  animals  are  prepared  for  packing  pur- 
poses. This  latter  branch,  no  doubt  exceeds,  in  the  number  of 
animals  slaughtered,  the  other,  as  vast  as  is  the  consumption  of 
so  large  a  city  as  Chicago.  In  any  point  of  view  in  which  this 
resolution  of  the  common  council  may  be  considered,  we  think 
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it  can  only  be  held  to  be  a  contract  after  Reid  &  Co.  assented 
to  and  accepted  it. 

Was  this  contract,  then,  binding  upon  the  city  or  its  inhabi- 
tants? Municipal  corporations  are  only  created  for  the  better 
government  and  protection  of  local  communities  in  the  enjoy- 
ment of  their  rights,  than  can  be  afforded  by  general  laws. 
The  powers  which  they  are  authorized  to  exercise  are  delegated 
to  them  to  afford  more  ample  protection  to  the  community  in 
their  rights  and  privileges.  Such  bodies  are  never  created  to 
enable  them  to  confer  pecuniary  benefits,  or  to  grant  monopolies 
to  any  portion  of  community,  or  to  individual  members  thereof. 
The  creation  of  such  bodies  is  convenient,  if  not  essential,  for 
the  regulation  of  the  local  police;  to  adopt  and  enforce  all  need- 
ful sanitary  regulations ;  to  establish  and  control  markets;  to 
repair  highways,  and  perform  the  various  other  duties  neces- 
sary to  promote  the  comfort  and  well-being  of  such  densely 
crowded  communities  as  constitute  large  cities.  But 
*  it  is  no  part  of  the  design,  in  organizing  such  bodies,  that  [96*] 
the  corporate  authorities  shall  enter  into  competition  with 
its  inhabitants  in  business  or  trade,  or  to  sell,  or  even  grant, 
special  immunities  to  any  portion  of  the  inhabitants  for  their 
individual  benefit  or  gain.  The  corporate  authorities  must  ex- 
ercise their  franchises  solely  for  the  benefit  of  the  community 
embraced  within  their  limits.  It  is  true,  that,  in  exercising 
their  powers  for  strictly  legitimate  purposes,  some  persons  may 
derive  greater  benefits  than  others,  and  a  portion  may  even 
sustain  inconvenience,  if  not  injury.  But  having  adopted  rea- 
sonable measures  to  carry  out  the  purposes  of  their  creation, 
they  will  not  be  invalidated,  although  slight  inequalities  in  its 
benefits  may  result. 

Again,  such  bodies  can  only  exercise  such  powers  as  are  ex- 
pressly conferred  by  the  state,  or  such  as  are  necessary  to  carry 
into  effect  those  expressly  delegated.  The  charter  of  the  city 
authorized  the  location,  management  and  construction,  and  to 
regulate,  license,  restrain,  abate  or  prohibit  within  the  prescribed 
limits,  slaughtering  establishments;  and  this  was  only  author- 
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ized  to  be  done  by  ordinance.  And  the  very  nature  of  an  ordi- 
nance excludes  all  idea  of  a  contract. 

It  is  believed  that  the  result  of  the  authorities  warrants  the 
assertion  that  corporate  franchises,  whether  municipal  or  pri- 
vate, are  conferred  in  trust  for  the  benefit  of  the  entire  body  of 
corporators,  and  must,  like  all  other  trusts,  be  exercised  with 
prudence  and  discretion.  Hence  their  by-laws  must  be  reason- 
able, and  such  as  are  vexatious,  unequal  or  oppressive,  or  are 
manifestly  injurious  to  the  interest  of  the  corporation,  are  void, 
and  of  the  same  character  are  all  by-laws  in  restraint  of  trade, 
or  which  necessarily  tend  to  create  a  monopoly. 

All  by-laws  should  be  general  in  their  operation,  and  should 
bear  equally  upon  all  of  the  inhabitants  of  the  municipality. 
Where  privileges  are  granted  by  an  ordinance,  they  should  be 
open  to  the  enjoyment  of  all,  upon  the  same  terms  and  condi- 
tions. That  the  common  council  had  the  right,  under  the  large 
powers  conferred  by  the  charter,  to  so  regulate  the  business  of 
slaughtering  animals  as  to  prohibit  its  exercise,  except 
[97*]  in  a  *  particular  portion  of  the  city,  leaving  all  persons 
free  to  erect  slaughtering  houses,  and  to  exercise  the  call- 
ing at  the  place  designated,  cannot  be  controverted.  But  an 
ordinance  confining  such  a  business  to  a  small  lot,  or  even  a 
particular  block  of  ground,  is  unreasonable,  and  tends  to  create 
a  monopoly.  It  can  hardly  be  said,  that  only  a  tract  of  one 
acre  can  be  selected  in  a  large  city  like  Chicago  where  it  would 
not  be  unhealthy  or  offensive,  and  that  it  would  be  unhealthy 
or  offensive  on  all  of  the  lands  adjoining,  or  in  its  vicinity,  or 
in  other  portions  of  the  city. 

The  charter  authorizes  the  city  authorities  to  license  or  regu- 
late such  establishments.  Where  that  body  have  made  the 
necessary  regulations  required  for  the  health  or  comfort  of  the 
inhabitants,  all  persons  inclined  to  pursue  such  an  occupation 
should  have  the  opportunity  of  conforming  to  such  regulations, 
otherwise  the  ordinance  would  be  unreasonable  and  tend  to  op- 
pression. Or,  if  they  should  regard  it  for  the  interest  of  the 
city  that  such  establishments  should  be  licensed,  the  ordinance 
should  be  so  framed  that  all  persons  desiring  it  might  obtain 
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licenses  by  conforming  to  the  prescribed  terms  and  regulations 
for  the  government  of  such  business.  We  regard  it  neither  as 
a  regulation  nor  a  license  of  the  business  to  confine  it  to  one 
building,  or  to  give  it  to  one  individual.  Such  action  is  op- 
pressive, and  creates  a  monopoly  that  never  could  have  been 
contemplated  by  the  general  assembly.  It  impairs  the  rights 
of  all  other  persons,  and  cuts  them  off  from  a  share  in  not  only 
a  legal  but  a  necessary  business.  "Whether  we  consider  this 
as  an  ordinance  or  a  contract,  it  is  equally  unauthorized,  as 
being  opposed  to  the  rules  governing  the  adoption  of  munici- 
pal by-laws.  The  principle  of  equality  of  rights  to  the  corpo- 
rators is  violated  by  this  contract. 

If  the  common  council  may  require  all  of  the  animals  for 
the  consumption  of  the  city  to  be  slaughtered  in  a  single  build- 
ing, or  on  a  particular  lot,  and  the  owner  to  be  paid  a  specific 
sum  for  the  privilege,  what  would  prevent  the  making  a  simi- 
lar contract  with  some  other  person,  that  all  of  the  vegetables, 
or  fruits,  the  flour,  the  groceries,  the  dry  goods,  or  other 
com*modities,  should  be  sold  on  his  lot,  and  he  receive  [98*] 
a  compensation  for  the  privilege?  We  can  see  no  differ- 
ence in  principle.  Nor  is  it  a  sufficient  answer  to  say  that 
butchering  animals  is  a  nuisance,  as  the  city  have  not  pro- 
ceeded, so  far  as  we  can  see,  on  that  assumption.  They  could 
not  have  regarded  the  slaughter  house  of  Reid  &  Co.  a  nui- 
sance, or  they  would  not  have  authorized  its  location  and  con- 
struction. And,  if  it  was  not,  how  can  it  be  said  that  others 
on  adjoining  lots,  or  even  in  its  vicinity,  similarly  constructed 
and  kept,  would  be  nuisances?  We  are  therefore  of  the  opin- 
ion that  this  contract  was  not  authorized  and  cannot  be  sus- 
tained. 

It  is,  however,  contended,  that  the  amendment  of  the  city 
charter,  already  quoted,  ratified  and  confirmed  this  contract. 
We  have  seen  that  the  contract  did  not  reasonably  regulate, 
control  or  license  the  slaughtering  establishments  of  the  city. 
And,  inasmuch  as  this  contract  is  not  specifically  named,  we 
cannot  presume  that  the  legislature  intended  to  ratify  an  un- 
reasonable and  oppressive  contract,  but  only  such  as  was  in  ac- 
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cordance  with  the  purposes  for  which  the  charter  had  been 
granted,  and  not  those  which  were  opposed  to  the  design  of 
creating '  such  bodies.  Again  it  only  authorizes  the  enforce- 
ment of  any  regulation,  contract  or  law,  by  additional  ordi- 
nances. So  far  as  we  can  see,  no  such  additional  ordinances 
have  been  adopted  on  that  subject.  Even  if  the  legislature  in- 
tended to  confirm  this  contract,  the  city  has  not  complied  with 
the  terms  upon  which  it  was  authorized  to  be  done. 

It  is  again  urged,  that,  whether  it  be  an  ordinance  or  a  con- 
tract, in  either  case  it  is  void  for  uncertainty.  This  proceeding 
is  based  on  the  fourth  section,  which  declares  that  no  other 
slaughter  house  shall  be  permitted  in  the  city;  and  that  no 
slaughtering  by  butchers  or  others  shall  be  suffered  or  permit- 
ted, except  as  provided  in  the  first  section,  under  a  penalty  of 
not  less  than  $25,  nor  exceeding  $100,  for  each  and  every  of- 
fense. Is  this  only  an  agreement  on  the  part  of  the  city,  that 
they  will  not  permit  or  suffer  butchers,  or  others,  to  slaugh- 
ter animals?  Or  is  it  a  command  to  butchers  and  others  not 
to  slaughter  animals?  Who  can  say?  If  it  can  be  con- 
[99*]  *  s trued  into  a  command  directed  to  them,  then  what  is 
the  offense  ?  Is  it  the  slaughtering  one,  ten,  or  a  drove  of 
animals?  Is  the  offense  the  killing  of  animals,  oris  it  in  main- 
taining the  slaughter  house,  or  both?  Again,  who  is  to  incur 
the  forfeiture?  Is  it  the  person  keeping  the  slaughter  house, 
or  the  butcher  killing  the  animal;  or  is  it  the  city  which  had 
contracted  that  all  animals  should  be  slaughtered  on  the  prem- 
ises of  Reid  &  Co  ?  If  intended  to  apply  to  a  slaughter  house, 
does  the  offense  consist  in  its  use  for  one  day,  or  during  the 
year,  or  other  period? 

The  law  never  favors  forfeitures  by  construction.  All  laws 
providing  for  the  forfeiture  of  penalties  must  be  strictly  con- 
strued. To  entitle  the  party  to  the  recovery  of  a  penalty,  he 
must  show  that  the  defendant  is  clearly  within  the  provisions 
of  the  law.  We  do  not  see  that  this  provision,  even  if  it  was 
clearly  an  ordinance,  would  embrace  these  appellees.  We  can 
not  say  that  they,  by  what  they  did,  violated  this  provision. 
We  might  no  doubt  conjecture,  that  the  common  council  in- 
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tended  to  declare,  that  any  person  who  should  slaughter  any 
animal  within  the  specified  limits,  at  a  place  other  than  Reid 
&  Co.'s  slaughter  house,  should  incur  the  penalty.  But  they 
have  failed  to  say  so  in  terms,  and,  we  think,  by  fair  intend- 
ment. The  forfeiture  would  as  well  apply  to  the  city  as  to  ap- 
pellees. 

That  the  city  has  the  right,  by  reasonable  and  general  pro- 
visions, by  ordinance,  to  regulate  and  restrain  all  noxious  and 
injurious  callings  within  its  limits,  none  can  doubt.  And  that 
they  may  prevent  slaughtering  houses  from  being  maintained,, 
or  animals  from  being  slaughtered,  in  designated  localities 
within  the  city,  is  equally  true.  And  it  may  be  that  they  can 
prohibit  and  wholly  restrain  it  within  the  city  limits.  They, 
no  doubt,  have  the  power  to  designate  the  particular  quarter 
of  the  city  within  which  the  business  may  be  conducted,  and 
prohibit  it  in  others,  and  regulate  and  restrain  them  so  as  to 
prevent  their  becoming  offensive  or  injurious,  but  in  doing  so, 
all  persons  should  be  free  to  engage  in  the  business  within 
those  localities  by  conforming  to  the  municipal  regula- 
tions. *  That  the  common  council  can  adopt  an  ordi-  [100*] 
nance  on  this  subject  free  from  the  objections  to  which 
this  and  like  resolves  are  subject,  is  entirely  obvious.  And  the 
city  and  its  large  population  need  suffer  no  inconvenience  by 
holding  this  action  of  the  common  council  inoperative. 

The  judgments   of  the   court  below  are  reversed  and  the 
causes  remanded. 

Judgment  reversed. 


Nelson  Buck  vs.  Sarah  Beekly  and  Cyrus  Burhatjs,  Ex- 
ecutrix, etc. 

1.  Chancery  Practice:     Vacating  decree  as  to  defendant  or  ought  in  by 
publication. 
Under  sec.  15,  ch.  21,  Revised  Statutes  of  1845  (p.  95),  where  a  defend- 
ant against  whom  a  final  decree  in  chancery  has  been  rendered  upon 
constructive  notice  by  publication,  appears  and  petitions  to  be  heard, 
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touching  the  subject  matter  of  such  decree,  it  is  erroneous  at  the 
outset  to  set  aside  the  decree,  as  said  section  does  not  require  it  to  be 
set  aside,  but  only,  notwithstanding  the  decree,  that  the  party  who 
has  not  been  notified,  may  be  heard.  Said  section  seems  to  contem- 
plate only  the  filing  an  answer,  if  the  petition  so  to  do  is  allowed,  the 
decree  remaining  in  full  force.    Baker  v.  Backus,  32  111.  79,  followed. 

2.  Same  :    Same,  not  sufficient  to  reverse  where  it  works  no  injury. 

But  although  it  is  a  technical  error  so  to  vacate  the  original  decree,  yet, 
where  it  works  no  injury,  as  where  on  the  hearing  after  the  coming 
in  of  the  defendant's  answer,  the  decree  is  set  aside  and  the  bill  dis- 
missed on  the  merits,  it  will  not  be  ground  for  reversal. 

3.  Same  :     Petition  for  leave  to  answer,  when  to  be  heard. 

The  objection  that  the  petition  of  a  nonresident  defendant  in  chancery 
against  whom  a  decree  pro  confesso  has  been  entered,  for  leave  to  an- 
swer, was  heard  and  leave  to  answer  given  at  a  special  term  of  the  cir- 
cuit court,  is  of  no  force,  where  it  appears  that  the  cause  was  heard 
at  a  term  for  the  transaction  of  business  generally. 
i.  Witnesses  :     Who  competent  to  prove  usury. 

After  the  death  of  the  creditor,  the  debtor  is  incompetent  to  prove  usury. 
5.  Damages  :    Assessment  of,  upon  dissolution  of  an  injunction. 

Upon  the  dismissal  of  a  bill  and  dissolution  of  an  injunction  restraining 
the  sale  of  mortgaged  premises  under  a  power  of  sale  contained  in  a 
mortgage,  it  is  not  error  upon  the  filing  of  a  suggestion  of  damages 
by  defendant  to  allow  him  solicitor's  fees  as  damages.  The  act  of 
1861  expressly  authorizes  the  assessment  of  damages  on  the  dissolu- 
tion of  an  injunction  and  the  dismissal  of  the  bill. 

Appeal  from  Circuit  Court  of  Lwingston  County.  Hon. 
Charles  R.  Starr,  J. 

Bill  in  equity  filed  by  appellant  against  appellees,  the  exe- 
cutrix and  executor  of  the  last  will  and  testament  of  William 
Beekly,  deceased,  alleging  the  execution,  on  the  28th  of  May, 
1856,  by  complainant,  to  Stephen  C.  Lusk  or  order,  of  five 
promissory  notes,  each  for  the  sum  of  $293.20,  payable,  with 
interest,  five  years  after  date,  and  secured  by  a  mortgage 
containing  a  power  of  sale;  the  assignment  on  the  18th 
of  February,  1857,  of  said  notes  and  mortgage,  by  said 
Lusk,  to  said  William  Beekly,  who  was  alleged  to  have  known, 
before  said  assignment,  the  usurious  character  of  the  transac- 
tion as  between  Lusk  and  the  complainant.  The  bill  also 
alleges  the  death  of  Beekly,  and  that  defendants  are  executrix 
126 


SEPTEMBEE  TEEM,  1867.  101 

Buck  vs.  Beekly  and  another,  Ex'rs. 

and  executor;  the  advertisement  by  defendants  of  the  mort- 
gaged premises  for  sale;  that  in  May,  1856,  the  complainant, 
while  in  great  pecuniary  embarrassment,  made  application  to 
said  Lusk  for  a  loan  of  $1,466  upon  said  notes  and  mortgage, 
which  were  discounted  by  said  Lusk  at  twenty-one  per  cent, 
compound  interest  per  annum,  and  that  the  whole  considera- 
tion received  by  complainant  from  said  Lusk  for  said  notes  was 
the  sum  of  $620.  The  bill  charges  that  the  said  mortgage  and 
its  assignment  are  void;  alleges  that  complainant  is  willing 
and  has  offered  to  pay  Lusk  and  Beekly,  respectively,  the  sum 
of  $620,  with  lawful  interest  thereon,  which  they  have  refused; 
charges  that,  besides  the  whole  amount  of  said  notes,  including 
the  usury,  defendants  and  Lusk  are  seeking  to  collect  from 
complainant  ten  per  cent,  interest  thereon  since  their  maturity; 
and  prays  an  injunction  restraining  the  sale  of  the  mortgaged 
]3remises,  etc.,  which  was  ordered  by  the  master. 

Notice  was  given  to  the  defendants  (who  were  non-residents) 
by  publication;  and  at  the  March  term,  1864,  a  decree  pro  con- 
fess*? was  entered. 

Notice  was  given  to  complainant  by  defendants  that  applica- 
tion would  be  made  by  them  at  the  January  special  term,  1867, 
to  have  the  decree  set  aside,  and  for  leave  to  answer,  and  the 
petition  therefor  was  granted  at  said  term,  and  the  decree  set 
aside  with  leave  to  answer. 

The  execution  of  said  notes  and  mortgage,  Beekly's  death, 
the  representative  character  of  defendants,  and  that  they  hold 
said  securities  in  such  character,  were  admitted  in  defendants' 
answer,  but  notice  by  Beekly  of  Buck's  equities,  or  of  any 
usury  as  between  Lusk  and  complainant,  was  denied  in  the 
answer.  The  answer  also  denied  the  making  of  publication  of 
notice  of  sale  of  the  mortgaged  premises,  the  existence  of 
usury,  and  the  alleged  offers  on  the  part  of  Buck  to  pay  said 
indebtedness  either  in  whole  or  in  part.  The  answer  also 
alleges  ignorance  on  the  part  of  defendants  of  any  fraud  in  the 
transaction. 

A  replication  was  filed  to  this  answer. 

Upon  the  hearing,  the  offer  of  the  complainant  to  testify 
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concerning  the  alleged  usury,  was,  upon  objection  being  made 
thereto,  rejected,  and,  as  no  other  evidence  was  offered,  the 
court  dissolved  the  injunction  and  dismissed  the  bill. 

A  suggestion  of  damages  was  then  filed  by  defendants  for 
their  solicitors'  fees,  amounting  to  $150,  which  the  court 
allowed,  whereupon  the  complainant  appealed. 

John  M.  Barrett,  for  appellant. 

Dickey  &  Rice,  for  appellees. 

[102*]  *Breese,  C.  J.  Eo  error  is  perceived  in  this  record 
sufficient  to  reverse  the  judgment.  It  was  a  technical 
error  to  vacate  the  original  decree,  as  this  court  held  in  the 
case  of  Baker  v.  Adm'r  of  Backus,  32  111.  79,  but  it  has 
worked  no  injury,  as,  on  the  hearing,  after  the  coming  in  of 
the  answer  of  the  defendants,  the  decree  was  set  aside,  and  the 
bill  dismissed  on  the  merits. 

The  fifteenth  section  of  the  chancery  code  seems  to  contem- 
plate only  the  filing  an  answer,  if  the  petition  so  to  do  is 
allowed,  the  decree  remaining  in  full  force. 

The  objection  that  the  petition  was  heard,  and  leave  to 
answer  was  given  at  a  special  term  of  the  court,  is  of  no  force, 
inasmuch  as  it  appears  it  was  heard  at  a  term  convened  for 
the  transaction  of  business  generally,  which  is  allowable,  not- 
withstanding the  power  given  to  the  judge  to  order  a  special 
chancery  term. 

The  court  properly  rejected  the  testimony  of  defendant  to 
prove  usury,  as  the  creditor  was  not  then  alive.  The  statute 
expressly  provides,  to  justify  the  testimony  of  the  debtor,  the 
creditor  must  be  living,  by  which  we  understand  the 
[103*]  party  who  ^participated  in  the  usury,  which  was  not  the 
position  of  the  defendants  in  the  injunction.  They  were 
the  representatives  of  the  assignee  of  the  original  payee  of 
the  note,  and  were  not  such  creditors  as  contemplated  by  the 
statute. 

Upon  the  point  of  assessing  damages  on  the  dissolution  of 
the  injunction  and  dismissing  the  bill,  we  perceive  no  error. 
The  act  of  1861  expressly  authorizes  this  mode  of  proceeding. 
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Laws  of  1861,  p.  133.     Perceiving  no  error  in  the  record,  the 
decree  must  be  affirmed. 
Decree  affirmed. 


Buckingham  Sturges  et  al.  vs.  John  P.  Hart  et  al. 

1.  Injunction  Bond  :     When,  liability  upon,  arises;  motive  in  suing  out 

writ,  immaterial. 
Where  to  an  action  on  an  injunction  bond,  the  defendant  pleaded  that 
the  injunction  "was  not  sued  out  wrongfully,  maliciously,  or  vexa- 
tiously,  or  without  reasonable  or  probable  cause,"  Held,  that  the  plea 
was  bad,  as  it  was  wholly  immaterial  what  was  the  motive  in  suing 
out  the  writ,  or  whether  there  was  probable  cause  or  not.  The  disso- 
lution of  the  injunction  gave  a  right  of  action  on  the  bond,  if  any 
damages  were  suffered. 

2.  Same  :    Same;  plea  that  writ  was  unauthorized,  bad. 

So,  where  the  plea  in  an  action  upon  an  injunction  bond  averred  that  the 
injunction  went  beyond  and  was  unauthorized  by  the  ouler  of  the 
court:  Held,  that  the  plea  was  bad.  By  the  terms  of  the  bond  the 
obligors  made  themselves  liable  for  whatever  damages  might  accrue 
"  from  the  wrongful  suing  out  of  said  injunction,"  and  it  was  their 
duty  to  see  that  the  writ  was  no  broader  in  its  commands  than  the 
order  of  the  court  would  authorize ;  if  they  took  out  an  unauthorized 
writ,  and  caused  it  to  be  executed,  they  did  it  at  their  peril,  so  far  as 
a  suit  upon  the  bond  is  concerned. 

3.  Pleading  and  Evidence:     Variance. 

Where  the  declaration  upon  an  injunction  bond  averred  an  absolute  in- 
junction  against  selling  or  leasing,  and  the  original  writ  being  lost, 
its  contents  were  proved  to  have  been  in  accordance  with  the  prayer 
of  the  bill,  which  was  for  an  injunction  against  "  conveying,  leasing, 
incumbering  or  interfering  with  said  premises  to  the  injury  of  your 
orator  in  any  way  or  manner  whatsoever:"  Held,  that  there  was  no 
variance.  The  true  construction  of  the  phrase,  "to  the  injury  of  your 
orator,"  as  used  in  the  prayer,  would  apply  it,  not  to  the  conveying, 
leasing  and  incumbering,  but  to  the  "  interfering  with  said  premises 
in  any  way  or  manner  whatsoever." 

4.  Measure  op  Damages:     Upon  injunction  bond  restraining  sale  of 

land. 
Where,  in  an  action  upon  a  bond  given  upon  the  issuing  of  an  injunc- 
tion restraining  the  selling  or  leasing  of  land,  the  declaration  alleged 
that  the  plaintiff  lost  the  sale  of  his  lands  in  consequence  of  the  in- 
junction: Held,  that,  if  this  was  so,  proof  of  the  extent  of  the  deteri- 
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oration  in  the  market  price  or  value  of  lands  was  the  most  natural 
way  of  showing  the  extent  of  his  injury. 

5.  Same:     Same;  bona  fide  application  to  buy  must  be  shown. 

But  in  order  to  sustain  a  verdict  for  damages  for  loss  of  sales,  it  should 
appear  that  the  plaintiff  had  probably  been  prevented  from  making 
a  sale,  and  this  should  be  shown  by  proving  that  a  bona  fide  applica- 
tion to  buy  had  been  made  by  some  person,  and  that  the  failure  to 
sell  was  fairly  attributable  to  the  injunction. 

6.  Pleading  :    Too  great  generality  in  averment  of  damages  to  be  objected 

to  by  demurrer. 
Objections  in  an  action  upon  an  injunction  bond,  that  the  averments  of 
damages  in  the  assignment  of  breaches  are  too  general,  should  be 
taken  by  demurrer. 

7.  Evidence  :    Foundation  for  secondary  evidence  of  contents  of  lost  in- 

strument. 
In  order  to  lay  the  foundation  for  the  introduction  of  secondary  evi- 
dence of  the  contents  of  an  instrument  alleged  to  be  lost,  the  parties 
in  whose  possession  it  is  shown  to  have  been  should  be  called,  and  a 
search  among  their  papers  proved. 

Appeal  from  Livingston.     Hon.  Charles  R.  Starr,  J. 

This  was  an  action  of  debt  on  an  injunction  bond,  brought 
September*  14,  1865,  by  Hart  and  others  against  Sturges  and 
S  til  well.  The  injunction  bond  had  been  given  in  a  chancery 
suit  in  which  Sturges  was  complainant  and  Hart  and  others  de- 
fendants, on  a  prayer  for  an  injunction  tp  restrain  Hart  and 
others,  who  had  already  mortgaged  certain  premises  to  Sturges, 
from  committing  waste  therein  and  from  further  mortgaging, 
conveying  or  leasing  the  premises,  or  the  interest  of  the  mort- 
gagor therein,  while  in  possession  and  before  foreclosure.  The 
complainant  having  obtained  his  injunction,  upon  the  answer 
being  filed  dismissed  his  bill,  thereby  dissolving  the  injunction. 
Judgment  fur  costs  against  complainant  was  rendered  thereon, 
but  no  suggestions  or  proof  were  made  of  damages.  Suit  being 
brought  upon  the  injunction  bond,  defendant  pleaded  several 
pleas,  among  which  were  certain  pleas  to  the  effect  that  "  the  in- 
junction was  not  sued  out  wrongfully,  maliciously,  vexatiously, 
or  without  reasonable  or  probable  cause ;  "  also,  that  the  prayer 
of  the  bill  was  only  for  an  injunction  restraining  defendants 
from  certain  acts  "  to  the  injury  of  your  orator,"  Sturges,  while 
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the  injunction  itself,  by  omitting  the  words  "  to  the  injury,  etc.," 
was,  without  authority,  made  broader  than  the  writ  sued  for, 
and  purported  to  restrain  all  incumbering  or  leasing.  The  in- 
junction itself  was  alleged  to  have  been  lost  and  its  contents 
were  proved  by  parol.  The  verdict  and  judgment  below  were 
for  plaintiffs,  Hart  et  al.     The  defendants  appeal. 

Charles  M.  Sturges,  for  appellants,  cited  to  the  point  that  if 
the  injunction,  in  terms,  is  broader  than  is  authorized  by  the 
prayer  of  the  bill,  the  person  injured  is  not  restrained  by  the 
unauthorized  prohibitions  and  need  not  obey  them.  Freeman 
v.Deming,  4  Edw.  Ch.  598;  Mason  v.  Fuller,  12  La.  An.  68; 
Sharp  v.  Bedell,  5  Gilm.  88;  Miller  v.  Stewart,  9  "Wheat.  680; 
Field  v.  Bawlings,  1  Gilm.  581;  Waters  v.  Simpson,  2  id. 
5T0;  Reynolds  v.  Hall,  1  Scam.  35;  Hall  v.  Williamson,  9 
Ohio  St.  17;  Bern  v.  Heath,  12  How.  U.  S.  168.  The  bill  be- 
ing, by  reference,  made  part  of  the  writ,  Hart  was  charge- 
able by  law  with  notice  of  the  contents  of  the  bill.  Secondary 
evidence  of  the  contents  of  the  injunction  writ  was  erroneously 
allowed,  without  proof  being  made  of  search  for  the  original  in 
all  the  places  in  which  it  was  proved  it  may  have  been,  and 
without  positive  proof  of  its  destruction. 

Fleming,  Pillsbury  <&  Plumb  argued  that  the  injunction 
suit  was  an  attempt  by  a  first  mortgagee  to  deprive  the  mort- 
gagor of  the  privilege  or  right  of  selling  or  dealing  with  the 
equity  of  redemption  until  the  mortgage  was  paid,  when  nothing 
the  mortgagor  could  do  could  possibly  prejudice  the  security  of 
the  mortgagee.  The  injunction  restrained  the  mortgagor  dur- 
ing the  whole  of  a  most  favorable  year  from  making  sales. 

*  Lawrence,  J.     In  January,  1864,  Sturges  filed  a  bill  [104*] 
in  chancery  against  Hart  to  foreclose  two  mortgages,  and, 
at  the  same  time,  obtained  an  injunction  enjoining  him  from 
conveying,  incumbering  or  leasing  the  mortgaged  premises,  or 
committing  waste  therein.     The  injunction  was  subsequently 
dissolved,  and  this  suit  has  been  brought  by  Hart  upon 
the  injunction  bond.     The  plaintiff  *  claims  damages  for  [105*] 
loss  of  sales  and  loss  of  rents,  and  the  jury  gave  him  a 
verdict,  upon  which  the  court  rendered  judgment.  131 
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Counsel  for  appellant  first  urge  that  the  circuit  court  erred 
in  overruling  the  demurrer  to  the  fifth,  seventh  and  tenth  pleas. 
The  fifth  plea  is,  that  the  injunction  "  was  not  sued  out  wrong- 
fully, maliciously,  or  vexatiously,  or  without  reasonable  or  prob- 
able cause."  The  plea  was  bad.  It  was  wholly  immaterial  what 
was  the  motive  in  suing  out  the  writ,  or  whether  there  was 
probable  cause.  The  injunction  was  dissolved,  and  that  gave  a 
right  of  action  on  the  bond,  if  any  damages  had  been  suffered. 

The  seventh  plea  was  to  the  second  breach,  which  averred  the 
loss  of  rents,  and  the  plea  alleged  that,  if  the  writ  of  injunction 
restrained  the  defendant  therein  from  leasing,  it  went  beyond, 
and  was  unauthorized  by  the  order  of  the  court.  The  demurrer 
to  this  plea  was  also  properly  sustained.  By  the  terms  of  the 
bond  the  obligors  made  themselves  liable  for  whatever  damages 
might  accrue  "  from  the  wrongful  suing  out  of  said  injunction." 
It  was  their  duty  to  see  that  the  writ  was  no  broader  in  its  com- 
mands than  the  order  of  the  court  would  authorize.  If  they 
took  out  an  unauthorized  writ  and  caused  it  to  be  executed,  they 
did  it  at  their  peril,  so  far  as  a  suit  upon  the  bond  is  concerned. 
By  the  terms  of  the  bond  they  became  liable  for  all  damages 
arising  from  the  wrongful  suing  out  of  the  writ  actually  issued, 
without  reference  to  the  question  whether  the  writ  was  such  as 
had  been  ordered  by  the  court.  By  this  construction  we  do  not 
extend  the  liability  of  the  surety  beyond  the  letter  of  the  bond. 

The  tenth  plea  to  the  third  breach  was  of  the  same  character, 
and  the  demurrer  to  that  plea  was  properly  sustained. 

It  is  next  insisted,  that  there  was  a  variance  between  the  in- 
junction proved  and  that  alleged  in  the  declaration,  in  this,  that 
the  declaration  averred  an  absolute  injunction  against  selling  or 
leasing,  while  it  is  insisted,  the  injunction  proved  was  against 
conveying  or  leasing  "  to  the  injury  of  your  orator."  The  prayer 
of  the  bill  was  for  an  injunction  against  "  conveying,  leas- 
[106*]  ing,  incumbering  or  interfering  with  said  *  premises  to 
the  injury  of  your  orator  in  anyway  or  manner  whatso- 
ever." The  original  writ  was  lost,  but  its  contents  were  proved 
by  secondary  evidence,  and  it  was  sworn  to  have  been  in  accord- 
ance with  the  prayer  of  the  bill.  The  true  construction  of  the 
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phrase,  "  to  the  injury  of  your  orator,"  as  used  in  the  prayer, 
would  apply  it,  not  to  the  conveying,  leasing  and  incumbering, 
but  to  the  "  interfering  with  said  premises  in  any  way  or  manner 
whatsoever."  The  complainant  sought  to  enjoin,  and  did  enjoin, 
the  defendant,  not  only  from  conveying  or  leasing,  or  incumber- 
ing, which  were  in  themselves  considered  injurious,  as  is  evident 
from  the  other  parts  of  the  bill,  but  also  from  interfering  with 
the  premises  in  any  way  that  would  be  injurious  to  the  com- 
plainant.    There  was  no  variance. 

It  is  urged  that  the  court  erred  in  admitting  evidence  of  de- 
preciation in  the  price  of  lands.  The  declaration  alleges  that 
the  plaintiff  lost  the  sale  of  his  lands  in  consequence  of  the  in- 
junction, and  if  that  was  so,  proof  of  the  extent  of  deterioration 
in  the  market  price  or  value  of  lands  would  tend  to  show  the  ex- 
tent of  the  injury,  and  would  be  the  most  natural  way  of  show- 
ing it.  It  is  urged  that  the  averments  of  damages,  in  assigning 
the  second  and  third  breaches,  are  too  general,  but  that  objection 
should  have  been  taken  by  a  demurrer  to  the  declaration. 

But,  while  these  objections  are  untenable,  we  do  not  find  evi- 
dence in  the  record  upon  which  the  verdict  for  damages  for  loss 
of  sales  of  land  can  be  sustained.  The  jury  found  upon  each 
breach,  and  gave  for  attorney's  fees  $355,  loss  of  rents  $450,  loss 
of  sales  $320,  making  a  total  of  $1,125.  A  remittitur  was  en- 
tered as  to  the  attorney's  fees,  as  there  was  no  proof  in  regard  to 
them.  Neither  is  there  any  evidence  upon  which  damages  can 
fairly  be  assessed  under  the  third  breach.  To  sustain  this  por- 
tion of  the  verdict,  it  should  appear  that  the  plaintiff  had  prob- 
ably been  prevented  from  making  a  sale,  and  this  should  be 
shown  by  proving  that  a  honafide  application  to  buy  had  been 
made  by  some  person,  and  that  the  failure  to  sell  was  fairly  at- 
tributable to  the  injunction.  The  witness  Greenwald 
might  have  bought  a  part  of  the  land  if  the  title  *had  [107*] 
been  clear,  but  when  they  failed  to  get  a  release  from  the 
mortgages,  the  negotiation  stopped.  But  he  does  not  speak  of 
the  injunction,  but  only  of  the  mortgages. 

The  testimony  of  Oliver,  as  to  the  persons  from  La  Salle 
county  looking  for  land,  really  amounts  to  nothing.     But  it 
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was  shown  in  evidence  that  these  lands  had  been  covered  over 
with  mortgages  to  the  amount,  with  interest,  of  about  $60,000, 
and  that  the  lands  were  not  worth  over  $40,000.  Thus  incum- 
bered  in  various  ways,  and  to  different  parties,  there  was  an 
obstacle  in  the  way  of  sales  almost  as  potent  as  the  injunction 
itself,  and  it  is  unreasonable  in  a  jury,  upon  the  extremely 
slight  evidence  to  be  found  in  this  record,  to  infer  that  the  fail- 
ure to  sell  proceeded  from  this  injunction. 

It  is  unnecessary  for  us  to  comment  with  particularity  on  the 
instructions,  which  are  very  numerous.  There  are  no  objections 
to  those  given  for  the  plaintiff.  "We  see  no  reason  why  the 
sixth  instruction  for  the  defendant  should  not  have  been  given, 
unless  the  court  thought  the  same  idea  had  been  sufficiently 
embodied  in  others,  which,  however,  is  somewhat  doubtful.  That 
instruction  was  as  follows: 

"  6.  If  the  jury  believe  from  the  evidence,  that,  while  the  in- 
junction was  in  force,  John  P.  Hart  received  as  large  an  amount 
for  rents,  profits  or  leases  of  the  lands  in  question,  as  he  would 
have  done  had  there  been  no  injunction,  then  the  jury  should 
give  the  plaintiffs  nominal  damages  only,  on  the  second  breach 
of  the  plaintiffs'  declaration." 

"No  objection  has  been  pointed  out  to  this  instruction,  and  we 
see  none. 

We  may  also  add  that  the  foundation  for  the  introduction  of 
secondary  evidence  of  the  lost  writ  of  injunction  was  hardly 
satisfactory.  The  counsel  who  are  shown  to  have  had  it  at  times 
in  their  possession  should  have  been  called,  and  a  search  among 
their  papers  should  have  been  proved. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


[108*]     Sarah  Carmichael  et  al.  vs.  Sarah  Reed  et  al. 

1.  Wills  :    No  objection  that  they  are  inofficious. 
A  testator  may  lawfully  dispose  of  his  property  by  will  to  the  children 
of  a  second  wife  to  the  disinherison  of  the  children  of  a  former 
wife;  and  his  caprices,  no  matter  how  apparently  unjust,  if  they  do 
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not  amount  to  insane  delusions  and  are  not  traceable  to  undue  influ- 
ence exercised  over  him,  the  courts  cannot  disturb.1 

2.  Same  :     Undue  influence? 

It  seems  that  a  wife  may  lawfully  exercise  the  natural  and  proper  influ- 
ence of  her  position  to  induce  the  testator  to  make  a  will  appointing 
her  executrix,  giving  her  what  the  law  allows,  and  preferring  her 
children  over  those  by  a  former  wife.3 

3.  Pleadings  and   Evidence:    Complainant  must  recover  by  the  case 

made  in  his  bill.4, 
A  complainant  in  chancery  must  recover,  if  at  all,  upon  the  case  made 
by  his  bill.     He  cannot  state  a  case  one  way  in  his  bill,  and  make 
another  and  a  different  case  by  the  testimony. 

Appeal  from  McIIenry.     Hon.  Theodore  D.  Murphy,  J. 

This  was  a  bill  in  chancery  filed  by  Melissa  Shailey  and  Sarah 
Reed,  children  (by  a  first  wife)  of  Hezekiah  Carmichael,  de- 
ceased, to  set  aside  his  will,  dated  February  18,  1865.  The 
testator  died  November  19,  1865,  leaving  surviving  besides 
the  complainants,  his  widow,  Sarah  Carmichael,  and  four  daugh- 
ters by  his  second  wife  (now  widow),  viz. :  Mary  E.,  Caroline 
R,  Maria  A.  and  Elzie,  all  unmarried,  Elzie  being  a  minor.  In 
the  will  he  disposed  of  his  property,  worth  from  $25,000  to 
$30,000,  as  follows,  viz. :  to  his  wife,  such  interest  in  his  estate 
as  she  has  by  law;  to  Melissa  Shafley,  $1,500;  to  Sarah  Eeed, 
$1,000 ;  to  the  Baptist  Free  Mission  Society,  eighty  acres  of 
land;  to  the  same  society,  for  the  benefit  of  the freedmen,  $1,000, 
and  to  his  four  daughters,  Mary,  Caroline,  Maria  and  Elzie,  in 
equal  parts,  the  remainder  of  his  property;  and  appointed  his 
wife  Sarah  executrix  and  guardian.  There  was  also  a  draft  of 
a  will,  signed,  but  never  perfected,  by  the  signatures  of  two 
witnesses,  made  in  August,  1865,  which  was  the  same  in  terms 
as  that  of  February,  except  that  it  gave  the  B.  F.  M.  society 
$1,000  in  money  for  general  purposes,  and  $1,000  for  the  benefit 
of  the  freedmen,  and  relieved  the  executrix  of  the  necessity  of 
giving  security.     There  was  no  evidence  of  loss  of  mind  or 

1  See  Meeker  v.  Meeker,  75  111.  260;  Rutherford  v.  Rutherford,  77  id.  397. 

2  See  Roe  v.  Taylor,  post,  485. 

3  See  also  Rutherford  v.  Morris,  77  111.  397,  412. 

4  See  Ohling  v.  Luitjens,  32  111.  23,  and  note;  Lloyd  v.  Karnes,  ante  62/ 

Hall  v.  Towne,  post  493. 
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undue  influence,  but  some  reason  to  believe  that  testator  had  by 
mistake  perfected  the  February  will  instead  of  the  August  will. 
An  issue  of  fact  devlsavit  vel  non  was  made  up  and  tried  be- 
fore a  jury,  who  found  that  the  writing  produced  was  not  the 
will  of  Hezekiah  Carmichael,  deceased;  a  decree  was  entered 
annulling  the  will,  and  from  this  decree  an  appeal  is  brought. 

Silvanus  Wilcox,  for  the  appellants,  argued,  that  there  being 
no  proof  whatever  of  unsoundness  of  mind,  or  of  undue  in- 
fluence, if  the  proof  showed  any  grounds  whatever  for  contest- 
ing the  will,  it  was  that  of  a  misapprehension  as  to  which  of 
the  wills  that  he  had  drawn  and  signed  he  wished  witnessed  as 
his  real  will.  If  such  a  case  was  proven  it  was  not  alleged,  and 
hence  the  decree  should  be  reversed.  5  Gil.  499;  11  111.  194; 
id.  361;  21  id.  IT;  32  id.  23.  The  subscribing  witnesses  were 
allowed  to  state,  against  appellants'  objections,  nothing  being 
said  on  the  subject  by  the  testator,  which  of  the  two  wills  they 
supposed  that  the  testator  supposed  he  was  asking  them  to  wit- 
ness, and  their  statement  that  they  supposed  that  he  supposed 
that  he  was  asking  them  to  witness  the  August  will,  had  doubt- 
less a  controlling  influence  with  the  jury  to  induce  them  to  find 
against  the  will.  In  this  the  court  erred.  1  Phil,  on  Ev.  (7th  ed.) 
290;  1  Gre.  on  Ev.  §  440;  Taylor  v.  Beach,  13  111.  376;  Cam- 
eron v.  Savage,  37  id.  179 ;  Alton  &  C.  R.  R.  Co.  v.  Northcott, 
15  id.  49.     The  supposed  mistake  was  an  immaterial  issue. 

Church  &  Coon,  for  appellees. 

Breese,  C.  J.     This  was  a  bill  in  chancery  exhibited  in  the 

circuit  court  of  McHenry  county,  by  Sarah  Reed  and  Melissa 

Shafley,  claiming  to  be  heirs  at  law  of  Hezekiah  Car- 

[109*]  michael,  deceased,  against  *Sarah  Carmichael,  his  widow, 

and  Mary  E.  Carmichael  and  others,  claiming  to  be  the 

devisees  of  Carmichael  under  his  last  will  and  testament. 

The  object  of  the  bill  was  to  set  aside  the  will  under  which 
defendants  claimed,  on  the  allegations  that,  for  more  than  ten 
years  before  the  death  of  the  testator,  he  was  completely  under 
the  management  and  government  of  his  wife,  Sarah,  and  con- 
trollable at  her  will,  and  it  is  alleged,  that  so  effectually  and 
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of  purpose  did  she  exert  her  influence  over  him,  that  before  he 
lost  his  reason  he  became  estranged  from  the  complainants,  and 
her  influence  over  him  became  increased  until  "  he  was  entirely 
moldable  at  her  will,  like  clay  in  the  hands  of  the  potter."  And 
it  is  also  alleged,  that,  in  1860,  the  testator  "  was  very  sick, 
and  for  so  long  a  time  that  his  mental  and  physical  being  be- 
came wrecked  and  disorganized  and  his  mind  deranged,  from 
which  he  never  recovered,  and  that  his  derangement  was  to 
such  extent  that  he  was  not  fit  to,  and  was  unable,  to  transact 
properly  his  ordinary  business,  and  so  continued  until  his 
death." 

It  is  further  alleged,  that  after  a  partial  recovery  from  this 
illness,  the  testator  was  more  under  the  control  of  his  wife,  and 
was  the  mere  willing  and  passive  instrument  in  her  and  her 
children's  hands,  who  purposely  exercised  this  influence  over 
him  greatly  to  the  intended  damage  of  the  complainants;  and 
that,  whilst  he  was  in  this  state  of  unsound  mind  and  incapable 
of  understanding  or  doing  business,  and  controllable  by  his 
wife,  about  the  18th  of  February,  1865,  she,  or  some  one,  caused 
and  procured  to  be  made  up  and  drawn  up,  the  will  in  question, 
and  did,  by  such  undue  influence,  before  and  at  that  time  ex- 
ercised over  him,  cause  and  procure  him  to  attempt  to  go 
through  the  mere  formal  ceremony  of  attesting  the  paper  so 
procured  to  be  drawn  up  as  and  for  his  last  will  and  testament. 

The  bill  prays  that  defendants  be  required  to  prove  the 
writing  to  be  the  last  will  of  Carmichael,  and,  in  default  thereof, 
his  property  shall  be  declared  "  intestate  estate,"  and  the  will 
and  all  the  proceedings  in  the  county  court  establish- 
ing the  *  will  be  set  aside,  and  the  letters  testamentary  [110*] 
granted  to  Sarah  Carmichael  be  annulled. 

Answers  were  duly  filed  denying  all  the  material  allegations 
of  the  bill  as  to  undue  influence,  and  the  unsoundness  of  mind 
of  the  testator. 

An  issue  was  made  up  whether  the  writing  produced  was,  or 
not,  the  will  of  Hezekiah  Carmichael  deceased,  and  submitted 
to  a  jury,  who,  on  a  second  trial,  found  that  the  writing  produced 
was  not  the  will  of  Carmichael. 
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A  motion  for  a  new  trial  was  made  by  the  defendants,  and 
overruled,  to  which  exception  was  taken,  and  thereupon  the 
court  decreed  as  prayed. 

The  record  is  brought  here  by  appeal,  and  this  decree  alleged 
as  error. 

The  principal  point  argued  is,  that  the  verdict  of  the  jury 
is  not  sustained  by  the  evidence. 

It  appears  from  the  evidence,  the  testator  had  been  twice 
married,  the  complainants  being  the  issue  of  the  first  marriage, 
and  naturally  jealous  of  any  partiality  manifested  by  their  father 
for  their  sisters  of  the  half  blood,  and,  as  not  unfrequently  is 
the  case,  suspicious  of  the  conduct  of  the  step-mother,  the  in- 
stincts of  nature  teaching  her  to  take  care  of  herself  and  her  own 
progeny,  to  the  disinherison,  if  need  be,  of  others  equally  en- 
titled to  the  father's  estate. 

We  have  looked  carefully  into  the  testimony  to  sustain  the 
allegations  of  the  bill,  and  find,  as  it  respects  that  of  undue  in- 
fluence on  the  part  of  the  wife  and  children,  there  is  not  one 
fact  proved  from  which  such  an  inference  can  be  reasonably 
drawn.  There  is  not  the  slightest  evidence  the  wife  made  use 
of  the  natural  and  proper  influence  of  her  position  to  induce 
the  testator  to  make  a  will,  and  the  will  itself  shows  no  provis- 
ion was  made  by  it  for  his  wife,  giving  her  only  what  the  law 
allowed  her,  and  appointing  her  executrix.  Her  children,  it  is 
true,  are  preferred  to  the  complainants,  but  there  is  not  a  parti- 
cle of  evidence  the  testator  was  induced  to  the  preference  by 
any  thing  they  or  either  of  them  said,  did,  or  contrived.  The 
complainants  were  married  and  absent  from  the  home 
[111*]  circle,  and  *  whose  husbands  had  not  his  confidence  and 
regard,  as  it  plainly  appears  from  the  testimony,  and 
who,  the  testator  believed,  would  not  make  a  good  use  of  a  be- 
quest to  their  wives.  It  is  not  uncommon,  as  all  observation 
shows,  that  a  father,  in  disposing  of  his  property,  is  quite  apt 
to  lean  in  favor  of  those  around  him,  and  in  hourly  and  daily 
communication  with  him.  His  right  to  be  so  influenced 
none  can  question,  and  his  caprices,  no  matter  how  apparently 
unjust,  if  they  do  not  amount  to  insane  delusions,  and  are  not 
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traceable  to  undue  influence  exercised  over  him,  courts  cannot 
disturb. 

It  would  seem,  from  the  evidence  in  the  cause,  that  the  tes- 
tator was  not  a  person  who  could  be  influenced  against  his  own 
convictions  of  duty.  He  was  a  self-reliant  business  man,  of  a 
capacity  more  than  ordinary,  obstinate  and  self-willed,  always 
having  his  own  way  in  every  matter,  and  coming  to  conclusions 
by  his  own  undivided  judgment.  As  to  alleged  unsoundness 
of  mind,  there  is  not  a  scintilla  of  evidence  going  to  establish 
it;  but  the  contrary,  that,  to  the  last,  though  physically  dis- 
abled by  age,  his  mind  was  in  full  vigor  beyond  that  of  most 
men. 

It  appears,  from  the  record,  the  testator  made  two  wills,  the 
one  in  question  dated  February  18,  1865,  and  one  dated  in 
August  of  the  same  year,  both  of  which  were  before  the  jury, 
and  both  of  which  were  attested  by  the  same  witness,  Elisha 
Dayton.  He  alone  signed  his  name  as  a  witness  to  the  August 
will,  whilst  that  of  February  was  attested  by  the  requisite 
number  of  witnesses,  of  whom  Elisha  Dayton  was  one  and  his 
wife  Mary  the  other. 

It  was  insisted  by  the  complainants,  that  the  August  will 
was  the  one  which  the  testator  wished  to  establish,  and  to 
which  he  desired  the  attestation  of  Mrs.  Dayton  with  that  of 
her  husband,  and  that,  for  sinister  purposes,  the  widow,  when 
directed  by  the  testator  to  produce  the  will  for  Mrs.  Dayton's 
signature,  fraudulently  produced  the  will  of  February,  and  so 
that  received  the  proper  attestation,  instead  of  the  will  of 
August,  1865.  It  is  sufficient  to  say,  in  answer  to  this  ground 
of  claim,  that  it  is  nowhere  alleged  in  the  bill  there  was 
such  *a  substitution  of  wills,  nor  any  allusion  to  such  a  [112*] 
fact,  nor  is  the  bill,  in  any  sense,  predicated  upon  such  a 
fact,  but  simply  upon  the  grounds  of  undue  influence,  and  in- 
capacity to  make  a  will. 

On  the  long  established  doctrine  of  this  court,  as  well  as  of 
other  courts,  the  complainants  could  not  prevail  on  the  fact  of 
substitution,  if  proved,  as  it  is  not  alleged  in  the  bill.  They 
are  not  permitted  to  state  a  case  one  way  in  their  bill,  and 
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make  another  and  a  different  case  by  the  testimony.  McKay 
v.  Bissett,  5  G-ilm.  499;  White  v.  Morrison,  11  111.  361;  Rowan 
v.  Bowles.,  21  id.  IT;  Chajjin  v.  Heirs  of  Kimball,  23  id.  36, 
and  many  other  cases  at  law  as  well  as  in  chancery. 

Some  objection  was  made  to  the  proof  of  the  execution  of 
the  will,  which  is  without  force.  The  will  in  question  was 
executed  according  to  all  the  formalities  of  the  statute.  Scates' 
Comp.  1180. 

The  question  on  which  the  jury  found  their  verdict,  and  on 
which  instructions  one  and  two  for  complainants  were  based, 
was  not  before  the  jury,  and,  consequently,  they  should  not 
have  been  given. 

We  see  no  ground  upon  which  the  decree  can  be  sustained. 
There  is  an  entire  absence  of  proof  of  any  of  the  allegations 
of  the  bill. 

The  decree  must  be  reversed  and  the  cause  remanded. 

Decree  reversed. 


The  People  of  the   State   of   Illinois    ex   rel.   James  P. 
Page  vs.  The  Board  of  Trade  of  the  City  of  Chicago. 

1.  Corporation  :  Board  of  Trade  may  disfranchise  members  for  cause. 
The  sixth  section  of  the  charter  of  the  Board  of  Trade  of  Chicago  pro- 
vides that  "  said  corporation  shall  have  the  right  to  admit  or  expel 
such  persons  as  they  may  see  fit,  in  manner  to  be  prescribed  by  the 
rules,  regulations  or  by-laws  thereof."  Under  that  power  the  corpo- 
ration adopted  a  by-law  providing  that,  if  a  member  fails  to  comply 
with  a  business  contract  made  with  another  member,  uyon  satisfac- 
tory evidence  of  such  fact,  he  shall  be  expelled :  Held,  that,  although 
the  discretion  granted  by  the  section  above  quoted  is  not  purely 
arbitrary,  but  can  be  exercised  only  for  some  just  and  reasonable 
cause,  yet  the  above  by-law,  being  neither  unreasonable  nor  unjust, 
is  valid. 

And  it  seems  that,  even  if  there  had  been  no  express  grant  in  the 
charter  of  a  power  of  expulsion,  that  such  a  by-law  would  be  sus- 
tained as  an  exercise  of  the  inherent  power  of  the  corporation  under 
the  rules  of  the  common  law.  By  becoming  a  member  of  the  cor- 
poration a  party  voluntarily  submits  himself  to  the  operation  of  its 
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rules,  and  by  implication  agrees  to  be  bound  by  them  so  far  as  they 
are  within  the  power  of  the  corporation  to  make.1 

2.  Same  :  Rule  for  determining  validity  of  by-laws* 
The  controlling  consideration  in  determining  the  validity  of  corporate 
by-laws,  is  the  nature  and  purpose  of  the  corporation.  If  a  by-law 
is  clearly  alien  to  its  nature  and  a  departure  from  its  purpose,  it  will 
be  held  ultra  vires,  and  void ;  if  not,  and  it  is  consistent  with  the 
general  laws  of  the  land,  it  will  be  valid. 

Appeal  from  Cook.     Hon.  E.  S.  "Williams,  J". 
Monroe  &  McKinnon,  for  appellant. 
Arrington  &  Dent,  for  appellee. 

^Lawrence,  J.  This  was  an  application  by  Page  to  [113*] 
the  circuit  court  of  Cook  county,  for  a  mandamus  to 
compel  the  board  of  trade  of  Chicago  to  restore  him  to  full 
membership,  from  the  privileges  of  which  he  had  been  sus- 
pended. The  court  dismissed  the  petition  and  the  relator  ap- 
pealed. 

It  appears  by  the  petition,  that  on  the  14th  of  May,  1867, 
Page  sold  to  Stevers  and  Brown,  also  members  of  the  board  of 
trade,  a  quantity  of  corn,  deliverable  at  any  time  thereafter 
during  the  month;  that  on  the  21st  of  May,  corn  having 
^advanced  in  price,  he  offered  to  pay  the  purchasers  $500  [114*] 
to  rescind  the  contract;  that  they  accepted  his  offer,  and 
on  the  same  day  he  paid  them  $100  in  money,  and  executed  to 
them  his  promissory  note  for  $400,  payable  on  demand;  that 
Page  failing  to  pay  when  requested,  Stevers  and  Brown  made 
a  complaint  to  the  board  of  directors;  that  Page  appeared  and 
admitted  the  indebtedness,  but  said  he  was  unable  to  pay,  and 
thereupon  the  board  made  an  order,  in  accordance  with  the  fifth 
by-law,  suspending  him  from  the  privileges  of  the  board. 

All  the  authorities  on  this  subject  unite  in  saying,  that  cor- 
porations have  an  inherent  power  of  disfranchisement  for  either 
one  of  three  causes:  first,  for  offenses  having  no  immediate 

1  Mandamus  does  not  lie  to  compel  readmission  of  a  member.    The 
People  v.  Board  of  Trade,  80  111.  134. 
8  See  City  of  Chicago  v.  Rumpft',  ante,  90. 
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relation  to  a  member's  corporate  duty,  but  of  so  infamous  a 
nature  as  to  render  him  unfit  for  the  society  of  honest  men; 
second,  for  an  offense  against  the  member's  duty  as  a  corpo- 
rator; and  third,  for  offenses  compounded  of  the  two.  The 
power  to  expel  for  these  causes  is  manifestly  essential  to  the 
healthful  existence  of  the  corporate  body,  and  does  not  depend 
on  a  specific  grant.  But  in  the  case  before  us,  the  power  of 
expulsion  does  not  rest  merely  on  these  general  principles. 
The  sixth  section  of  the  charter  of  the  board  of  trade  provides, 
that  "  said  corporation  shall  have  the  right  to  admit  or  expel 
such  persons  as  they  may  see  fit,  in  manner  to  be  prescribed  by 
the  rules,  regulations,  or  by-laws  thereof."  Here  is  a  specific 
grant  of  power,  in  terms  so  general  that  they  seem  to  leave  the 
causes  of  disfranchisement  at  the  discretion  of  the  corporation, 
subject  only  to  the  one  limitation,  that  the  proceeding  shall 
follow  the  "  rules,  regulations,  or  by-laws."  Notwithstanding 
the  generality  of  this  language,  however,  it  is  doubtless  true, 
as  insisted  by  the  counsel  for  appellant,  that  the  discretion 
here  granted  is  not  purely  arbitrary,  but  can  be  exercised  only 
for  some  just  and  reasonable  cause.  It  would  hardly  be  con- 
tended, for  example,  that  a  by-law  would  be  valid  which  should 
seek  to  disfranchise  members  unless  they  would  attend  a  par- 
ticular church,  or  send  their  children  to  a  particular  school. 
These  would  be  subjects  so  utterly  aloof  from  the  objects 
[115*]  for  which  the  corporation  was  created,  that  we  can  *not 
suppose  the  legislature  intended  to  clothe  it  with  the  right 
of  controlling  the  action  of  its  members  in  these  matters. 

The  question  is,  then,  does  the  by-law  under  which  the  re- 
lator was  expelled  fall  within  the  category  of  just  and  reasonable 
regulations?     That  by-law  is  as  follows: 

"  In  case  any  member  of  the  association,  having  made  any 
business  contract,  either  written  or  verbal,  and  failing  to  com- 
ply promptly  with  the  terms  of  such  contract,  shall,  upon  the 
representations  of  an  aggrieved  member  to  the  board  of  direct- 
ors, accompanied  with  satisfactory  evidence  of  the  facts,  be  by 
them  suspended  from  all  privileges  of  membership  in  the  asso- 
ciation until  such  contract  is  equitably  or  satisfactorily  arranged 
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or  settled,  when  lie  may  be  restored  to  membership;  and  it 
shall  be  the  duty  of  the  board  of  directors  to  cause  to  be  pub- 
licly announced  the  suspension  or  restoration  of  any  member 
under  this  rule." 

The  council  for  appellant  contend  that  this  by-law  is  unjust 
and  unreasonable,  and  beyond  the  power  of  the  corporation  to 
enact. 

One  of  the  objects  for  which  the  board  of  trade  was  created 
undoubtedly  was,  to  promote  a  high  standard  of  commercial 
honor  and  commercial  credit  in  the  city  of  Chicago,  by  secur- 
ing among  the  members  of  the  board  a  prompt  discharge  of 
their  pecuniary  obligations,  contracted  in  their  dealings  with 
each  other,  without  a  resort  to  the  expensive  and  dilatory  pro- 
cedure of  a  court  of  law.  In  order  to  accomplish  this,  the 
charter  authorizes  the  board  to  create  within  itself  tribunals  of 
reference  and  arbitration,  by  whose  decision  the  members  shall 
be  bound.  But  it  does  not  confine  the  board  to  the  use  of  these 
means  for  the  attainment  of  these  objects.  It  expressly  gives 
the  power  of  expulsion,  and  under  that  power  the  corporation 
has  adopted  this  by-law,  providing,  that  if  a  member  fails  to 
comply  with  a  business  contract  made  with  another  member, 
he  shall  be  expelled.  This  is  somewhat  different  from  the 
adjustment  of  disputes,  which  are  properly  referable  to  the 
committees  of  reference  and  arbitration.  It  applies  to 
cases  of  *  noncompliance  with  contracts  about  which  [116**] 
there  is  no  dispute  necessary  to  be  referred  to  one  of 
these  committees,  as  there  was  none  in  the  present  case.  It 
certainly  can  not  be  said  that  this  rule  was  not  germane  to  the 
purposes  for  which  the  corporation  was  created.  In  our  judg- 
ment, though  it  might  sometimes  operate  harshly,  it  is  well 
adapted  to  secure  the  object  we  have  above  named,  and  preserve 
the  high  character  and  credit  of  the  board.  That  a  corporation, 
purely  commercial  in  its  character,  would  soon  cease  to  be  re- 
spected or  respectable,  if  it  tolerated  among  its  members  a  vio- 
lation of  an  undisputed  contract,  is  a  proposition  too  plain  for 
argument.  Perhaps  the  rule  wx>uld  have  been  better  if  it  had 
allowed  more  discretion  to  the  board  of  directors,  to  be  exercised 
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in  cases  of  misfortune,  and  not  of  fault;  but  this  does  not  touch 
the  question  of  power,  and  is  a  matter  wholly  for  the  decision 
of  the  corporation  itself.  That  the  rule,  even  in  its  present 
form,  is  either  unreasonable  or  unjust,  wre  can  not  hold.  Even 
if  there  has  been  no  express  grant  in  the  charter,  of  a  power 
of  expulsion,  we  should  be  inclined  to  hold,  that  a  prompt  per- 
formance by  the  members  of  their  contracts  with  each  other, 
was  so  important  to  the  well-being  of  such  a  corporation  as 
this,  that  a  member,  failing  in  this  regard,  was  guilty  of  a 
breach  of  his  duty  as  a  corporator,  and  if  the  corporation  thought 
proper  to  pass  a  by-law  making  such  breach  of  duty  a  ground 
of  disfranchisement,  the  act  would  have  to  be  sustained,  as  an 
exercise  of  its  inherent  power,  under  the  rules  of  the  common 
law. 

The  remarks  of  counsel  as  to  the  alleged  hardship  of  the 
rule,  do  not  seem  to  be  applicable  in  the  present  case.  It  is 
apparent,  that  when  the  relator  made  this  contract,  he  knew 
he  could  not  perform  it  in  case  the  price  of  corn  should  rise. 
There  was  no  misfortune  in  the  case,  except  that  the  market 
took  a  different  direction  from  what  he  had  anticipated.  He 
knew  what  the  rules  of  the  board  were.  By  becoming  a  mem- 
ber he  had  voluntarily  submitted  himself  to  their  operation, 
and  by  implication  agreed  to  be  bound  by  them,  so  far  as  they 
were  within  the  power  of  the  board  to  make.  He  knew  when 
he  entered  into  this  contract,  that  he  could  perform  it 
[117*]  only  by  *  accident,  and  what  was  the  penalty  of  nonper- 
formance. There  is,  therefore,  no  special  hardship. 
Counsel  for  appellant  have  quoted  several  cases  as  being 
much  in  point,  to  which  it  is  proper  to  refer.  The  first  is  that 
of  Bex  v.  The  Mayor  of  Liverpool,  2  Burr.  732.  Joseph  Clegg 
having  been  expelled  from  the  common  council  of  the  city  of 
Liverpool,  applied  to  the  king's  bench  for  a  mandamus  to  re- 
store him.  The  return  of  the  mayor  showed,  as  cause  for  the 
expulsion,  that  Clegg  had  become  a  bankrupt.  The  court  held 
the  cause  insufficient.  The  difference  in  principle  between 
that  case  and  the  one  at  bar  is  palpable.  The  city  of  Liverpool 
was  a  municipal  corporation,  created  for  purposes  wholly  dif- 
144 


SEPTEMBER  TEEM,  1867.  118 

The  People  ex  rel.  Page  vs.  The  Chicago  Board  of  Trade. 

ferent  from  those  of  this  board  of  trade.  There  is  hardly  a 
point  of  resemblance  between  the  two,  and  a  cause  which  would 
render  a  person  an  improper  member  of  the  one  might  not 
affect  him  in  reference  to  the  other.  "We  should  not  hesitate 
in  holding,  that  bankruptcy  was  no  ground  for  disfranchising  a 
member  of  a  municipal  common  council,  however  grave  we  may 
deem  it  as  a  disqualification  for  a  board  of  trade. 

The  case  of  the  Commonwealth  v.  St.  Patrick  Benevolent 
Society,  2  Binn.  448,  is  also  cited.  There  one  member  of  the 
society  had  vilified  a  fellow  member,  in  violation  of  a  by-law, 
and  had  been  expelled.  The  society  was  created  for  the  pur- 
pose of  aiding  its  members  when  in  need,  and  of  relieving  dis- 
tressed Irishmen  emigrating  to  the  United  States.  Chief  Jus- 
tice Tilghman,  delivering  the  opinion  of  the  court,  said :  "  My 
opinion  will  be  founded  on  the  great  and  single  point  on  which 
the  case  turns.  Is  this  by-law  necessary  for  the  good  govern- 
ment and  support  of  the  affairs  of  the  corporation  ?  I  can  not 
think  that  it  is.  *  *  *  On  mature  reflection  it  appears  to 
me  that,  without  an  express  power  in  the  charter,  no  man  can 
be  disfranchised  unless  he  has  been  guilty  of  some  offense  which 
either  affects  the  interests  or  good  government  of  the  corpora- 
tion, or  is  indictable  by  the  law  of  the  land."  The  court  there- 
upon awarded  a  peremptory  mandamus,  restoring  the  relator 
to  the  privileges  of  membership.  It  will  be  observed 
*this  decision  is  placed  upon  the  ground,  that  the  by-  [118*] 
law  had  no  connection  with  the  objects  of  the  corpora- 
tion. 

The  decision  in  the  case  of  The  People  v.  The  Medical 
Society  of  the  County  of  Erie,  24  Barb.  571,  rests  on  the  same 
ground.  The  court  there  held,  that  a  society  chartered  merely 
for  the  promotion  of  medical  science  had  no  right  to  decide 
what  fees  its  members  should  charge  for  their  professional  ser- 
vices, and  to  expel  a  member  who  had  disregarded  such  a  regu- 
lation. The  court  ask:  "  Can  it  be  said  with  any  plausibility 
that  the  establishment  of  a  tariff  of  prices  for  medical  services 
was  a  legitimate  object  of  the  creation  of  the  corporation,  or 
that  it  was  necessary,  or  in  any  degree  contributed  to  the  accom- 
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plishment  of  the  purposes  or  objects  for  which  the  law  author- 
ized the  corporation?" 

In  thes^e,  and,  indeed,  in  all  the  cases,  the  controlling  consider- 
ation is,  the  nature  and  purpose  of  the  corporation.  If  a  by-law 
is  clearly  alien  to  its  nature  and  a  departure  from  its  purpose,  it 
will  be  held  ultra  vires,  and  void;  if  not,  and  it  is  consistent 
with  the  general  laws  of  the  land,  it  will  be  valid. 

It  is  stated  in  the  petition,  though  not  urged  in  the  argument 
for  appellant,  that  the  relator  had  no  corn  when  he  made  the 
contract  with  Stevers  and  Brown  for  future  delivery,  and  that 
the  contract  was  therefore  void  under  the  act  of  1867,  concern- 
ing "  warehousemen. "  The  record,  however,  shows  that  no 
question  of  this  character  was  made  before  the  board  of  di- 
rectors when  the  matter  was  heard.  On  the  contrary,  the  re- 
lator distinctly  admitted  his  indebtedness,  and  neither  averred, 
nor  offered  to  prove,  that  his  note  had  been  given  in  settlement 
of  a  contract  prohibited  by  the  act  in  question.  He  cannot, 
therefore,  now  complain  of  the  action  of  the  board  as  violative 
of  that  law,  or  ask  us  to  set  aside  their  action  on  that  ground. 
He  prays  a  mandamus  because,  as  he  claims,  the  action  of  the 
board  was  illegal.  In  deciding  whether  it  was  so,  we  must  take 
his  case  as  he  made  it  before  the  board.  In  this  view  it  is  un- 
necessary to  decide  on  the  constitutionality  of  the  law  which 
has  been  briefly  argued  by  counsel  for  appellee. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


[119*]    *Michael  Grob  vs.  William  H.  W.  Cushman. 

1.  Evidence:    Legislative  journals1  not  taken  judicial  notice  of . 
Notwithstanding  the  journals  of  the  legislature  are  public  records,  courts 

will  not  take  judicial  notice  of  their  contents,  but  they  must  be  intro- 
duced as  evidence  like  other  records  and  public  documents. 
When  offered,  however,  they  prove  their  own  authenticity. 

2.  Practice  in  Chancery:    Practice  upon  defaults. 

It  is  the  duty  of  a  defendant  in  chancery  to  appear  at  the  return  day  of 

1  See,  as  to  legislative  journals,  The  People  v.  Hatch,  33  111.  9. 
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the  summons,  and  to  interpose  his  defense;  and,  failing  to  do  so,  he  is 
in  default,  and  the  bill  may  be  taken  pro  confesso  against  him. 

There  is  no  law  or  rule  of  practice  which  requires  the  entry  of  a 
rule  to  answer  instanter,  before  entering  a  decree  pro  confesso. 

3.  Same  :    Reference  to  hear  and  report  evidence. 

After  the  issues  in  a  chancery  cause  are  formed,  the  case  may  properly  be 
referred  to  a  master  to  hear  and  report  the  evidence.  Under  such 
reference  either  party  can  introduce  before  the  master  such  evidence 
as  he  chooses. 

4.  Same:    Same;  does  not  preclude  introduction  of  evidence  on  the  hearing. 
Where  there  is  a  reference  to  a  master  to  hear  and  report  the  evidence, 

the  parties  may  take  depositions  of  witnesses,  or  introduce  oral  evi- 
dence on  the  hearing,  unless  it  be  where  the  reference  is  to  state  an 
account,  when  all  the  evidence  should  be  brought  before  the  master; 
but  on  the  hearing  before  him,  it  may  be  by  deposition,  documentary 
or  oral  evidence,  or  either  or  all  these  modes  may  be  resorted  to  in 
stating  the  account. 

5.  Same  :    Same;  evidence  taken  under,  not  affected  by  subsequent  granting 

of  leave  to  answer. 
Where,  after  the  entry  of  a  decree  pro  confesso  and  a  reference  to  a  mas- 
ter to  hear  and  report  the  evidence,  the  defendants  are  granted  leave 
to  answer,  this  does  not  affect  the  order  of  reference  or  the  master's 
report  of  the  evidence  previously  taken  by  him  thereunder. 

6.  Same  :    No  proof  necessary  where  bill  is  taken  as  confessed. 

Where  a  bill  is  taken  as  confessed,  the  court  may  render  a  decree  and 
grant  relief  upon  the  pro  confesso  order,  without  other  or  further 
proof. 

7.  Same  :    Allegations  of  bill,  not  admitted,  must  be  proved. 
Notwithstanding  an  answer  is  not  under  oath,  the  allegations  of  the  bill 

not  admitted  by  the  answer  must  be  proved  or  the  decree  can  not  be 
sustained.  The  failure  of  defendants  to  obey  a  subpoena,  issued  by 
the  master,  to  appear  and  testify  before  him  upon  a  reference  to  hear 
and  report  the  evidence,  does  not  amount  to  a  confession  of  the  alle- 
gations of  the  bill,  or  lessen  the  quantum  of  evidence  necessary  to 
establish  their  truth. 

8.  Same  :    Evidence  in  chancery  must  be  preserved  in  the  record.1 

The  proof  by  which  a  decree  is  supported  must  appear  in  the  record  in 
some  manner,  or  the  decree  must  find  the  facts,  not  admitted  by  the 
answer,  to  have  been  proved,  or  it  can  not  be  sustained. 

1  The  cases  upon  this  subject  will  be  found  collected  in  the  note  to  Waugh 
v.  Eobbins,  33  111.  182.  It  is  not  necessary  to  preserve  the  evidence  in  the 
record  in  mechanics'  lien  cases.  See  Kidder  v.  Aholtz,  36  111.  478 ;  Kelly 
v.  Chapman,  13  id.  530;  Ross  v.  Deer,  18  id.  246;  Jennings  v.  Hinkle,  81  id. 
183 ;  Croskey  v.  N.  W.  Manuf 'g  Co.,  48  id.  481. 
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9.  Redemption:  Junior  judgment  creditor  not  a 'party  to  foreclosure  suit, 
not  barred.1 
The  assignee  of  the  junior  lien  of  a  judgment  creditor,  which  had  at- 
tached to  mortgaged  premises  before  the  commencement  of  a  suit  to 
foreclose  the  prior  mortgage,  to  which  such  assignee  is  not  a  party, 
is  not  by  the  decree  precluded  from  redeeming  from  the  sale  under 
the  decree. 

10.  Same  :     When  purchaser  fraudulently  bids  more  than  the  amount  due. 
Where,  for  the  purpose  of  defrauding  a  junior  judgment  creditor,  the 

purchaser  at  a  sale  under  a  decree  foreclosing  a  prior  mortgage,  bids 
off  the  property  for  more  than  the  amount  due  by  the  decree,  with 
costs,  such  junior  judgment  creditor,  by  establishing  the  fraud,  will 
be  entitled  to  redeem  from  the  prior  sale  by  paying  the  same  sum  of 
money  he  would  have  been  required  to  pay,  had  the  property  been 
sold  for  the  amount  of  the  decree  and  costs. 

11.  Same:    In  what  court  bill  for,  must  be  filed. 

Where  the  complainant,  in  a  bill  to  redeem  from  a  sale  under  a  decree 
foreclosing  a  prior  mortgage,  is  not  made  a  party  to  such  suit,  any 
court  of  equity  having  jurisdiction  may  entertain  his  bill,  and  he  is 
not  limited  to  the  court  in  which  the  decree  of  foreclosure  was  ren- 
dered. 

Error  to  County  Court  of  La  Salle.     Hon.  P.  K.  Leland,  J. 

Bill  in  equity  filed  by  defendant  in  error  against  plaintiff  in 
error  and  others,  to  redeem  from  a  sale  under  a  decree  of  fore- 
closure of  a  prior  mortgage. 

The  said  bill  set  up  the  following  facts:  That  certain  lands 
in  said  county  were  owned  by  Michael  Minehard,  which  were 
incumbered  by  a  mortgage  executed  in  1861  to  one  Wylie,  for 
the  sum  of  $1,400 ;  the  recovery  of  a  judgment  in  the  circuit 
court  of  said  county  in  October,  1864,  against  Minehard  by  Wm. 
H.  Kobinson,  for  the  sum  of  $1,000 ;  the  levy  of  the  execution 
issued  upon  said  judgment  upon  the  mortgaged  premises,  the 
sale  thereof  on  the  3d  of  December,  1864,  for  the  sum  of  $650, 
to  Geo.  H.  Rugg,  subject  to  said  mortgage,  and  the  assignment 
to  complainant  of  the  certificate  of  purchase  on  the  1st  of  Jan- 
uary, 1865;  the  rendition  on  the  9th  of  December,  1865,  of  a 
decree  foreclosing  the  mortgage  to  said  Wylie,  and  the  sale  of 
the  premises  thereunder  on  the  3d  of  January,  1866;  that  no 

1  See  Lloyd  v.  Karnes,  ante,  02. 
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money  was  paid  at  said  sale,  but  that  one  Crooker,  "Wylie's 
attorney,  bid  the  same  off  for  the  sum  of  $2,600,  and  subse- 
quently, as  Wylie's  attorney,  receipted  for  $1,655.74,  that  being 
the  amount  of  the  decree,  interest  and  costs,  as  paid  by  plaintiff 
in  error;  and  for  the  balance,  $944.26,  the  receipt  of  one  Hough, 
Minehard's  attorney,  was  presented,  as  having  been  also  paid 
by  plaintiff  in  error,  and  that  thereupon  a  certificate  of  pur- 
chase was  executed  by  the  master  to  plaintiff  in  error,  reciting 
the  sale  to  him  of  the  premises  for  the  sum  of  $2,600;  that 
said  sum  of  $2,600  was  the  full  value  of  the  premises;  that 
plaintiff    in  error  was  a  son-in-law  of   Minehard;    and  that 
Hough  &  Crooker  represented  Minehard,  as  his  attorneys,  in 
the  suit  wherein  said  Eobinson  recovered  judgment;  that  the 
said  sum  of  $944.26  was  never  received  by  Minehard,  and  that 
no  more  than  the  amount  of  said  decree  was  ever  paid  by  or  for 
the  plaintiff   in  error  on  said  purchase;  which  sum  was,  long 
after  the  sale,  paid  by  plaintiff  in  error  to  "Wylie;  that  the 
claim  made  by  plaintiff  in  error  that  he  paid  the  whole  sum  of 
$2,600  upon  said  purchase  was  fraudulently  made,  and  that  the 
transaction  was  a  conspiracy  for  the  purpose  of  defrauding  the 
junior  judgment  creditor.     The  bill  also  alleges  a  tender,  on  the 
1st  of  January,  1867  (two  days  prior  to  the  end  of  twelve 
months  from  the  date  of  sale),  by  complainant  to  plaintiff  in 
error,  still  the  holder  of  the  certificate  of  purchase,  of  $1,655.74, 
and  the  interest  thereon  from  the  day  of  sale  at  ten  per  cent., 
which  sum  was  refused  by  plaintiff  in  error,  who  would  not 
surrender  said  certificate  of  purchase  without  the  payment  to 
him  of  $2,600  and  interest  at  ten  per  cent,  from  the  day  of 
sale.     The  bill  also  alleged  the  nonredemption  of  said  lands 
from  the  sale  on  the  Eobinson  judgment;  the  execution  to  com- 
plainant on  the  21st  of  February,  1867,  of  a  sheriff's  deed 
therefor;  which  is  still  held  by  complainant  subject  to  the  pay- 
ment to  plaintiff  in  error  of  the  amount  equitably  due  on  his 
certificate  of  purchase,  viz.:  $1,655.74,  and  the  interest  thereon 
from  the  day  of  sale  to  the  time  said  tender  was  made.     The 
bill  also  alleges  that,  at  the  time  of  the  aforesaid  tender,  com- 
plainant was  a  judgment  creditor  by  reason  of  his  ownership 
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of  the  unpaid  residue  of  said  $1,000  judgment  recovered  by 
Robinson,  remaining  over  and  above  the  sum  made  by  the  exe- 
cution Jssued  thereon,  and,  as  such,  he  subsequently,  on  the  19th 
of  February,  1867,  prior  to  the  end  of  fifteen  months  from  the 
date  of  the  sale  to  plaintiff  in  error,  made  the  latter  a  tender 
of  $1,843.02,  that  being  the  amount  of  the  $1,655.74  with  in- 
terest thereon  at  ten  per  cent,  from  the  time  of  sale,  which 
tender  was  refused. 

The  bill  prayed  that  a  redemption  be  allowed  upon  payment 
of  $1,655.74  with  interest,  and  waives  an  answer  under  oath. 

A  summons  returnable  to  the  March  term,  1867,  was  issued 
and  returned  duly  served.  The  defendants  did  not  appear, 
and  a  rule  to  answer  instanter  was  thereupon  entered  against 
them,  the  bill  taken  pro  eonfesso,  and  the  cause  referred  to  the 
master  to  take  proofs.  The  master  filed  his  report,  and  subse- 
quently at  the  same  term,  the  defendants  appeared  and  moved 
to  vacate  the  default.  This  motion  having  been  granted,  Grob, 
Crooker  and  Minehard  filed  answers,  not  verified  by  oath,  de- 
nying every  material  allegation  contained  in  said  bill. 

The  bill  was  thereupon  dismissed  by  complainant  as  to 
Crooker,  and  a  replication  filed  to  the  answers  of  the  other  de- 
fendants. 

Issues  having  been  formed,  a  reference  was  made  to  a  special 
master  for  the  purpose  of  taking  additional  proofs,  each  party 
to  be  allowed,  upon  ten  days'  notice,  to  examine  his  opponent, 
and  the  report  to  be  made  at  the  next  term.  The  special  mas- 
ter's report  was  filed  at  the  June  term,  1867,  wherein  he  stated 
that,  at  the  complainants'  request,  he  had  caused  the  defendants 
and  D.  L.  Hough  to  be  subpoenaed  to  appear  and  testify  before 
him,  but  that  they  did  not  appear. 

The  master  in  his  first  report,  reported  the  evidence  of  Ben- 
jamin F.  Shotwell,  who  testified  substantially  as  follows: 

Is  acquainted  with  all  of  the  defendants.  On  January 
3d,  1867,  complainant  gave  witness  $1,821.31,  with  instruc- 
tions to  find  out  who  had  bid  off  the  premises  in  litigation ; 
witness  found  that  they  had  been  bid  off  by  James  C.  Crooker, 
attorney  for  Allen  Wylie;  called  upon  Wylie  and  inquired 
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if  he  had  bid  off  the  land;  Wylie  said  Crooker  had  bid  it  off 
for  him;  inquired  if  lie  still  held  the  certificate  of  purchase; 
he  answered  no,  that  it  was  in  Jabez  C.  Crooker's  hands,  and 
that  some  time  in  August,  1866,  a  man  came  to  him  from 
Crooker,  stating  that  the  amount  due  him  (Wylie)  had  been 
paid,  and  that  the  amount  then  paid  wTas  about  $1,800 ;  witness 
then  inquired  of  him  the  name  of  the  person  who  paid  him  the 
money;  he  replied  that  he  did  not  recollect,  but  thought  he 
was  the  son-inlaw;  here  he  hesitated  for  some  time,  and  then 
said  he  thought  it  was  Sehermerhorne,  and  that  he  resided  near 
Mendota;  witness  then  inquired  of  him  if  he  was  still  inter- 
ested in  the  certificate  of  purchase;  he  answered  no;  witness 
then  called  at  Crooker's  office,  but  he  was  not  in ;  a  young  man 
in  the  office,  Lucien  B.  Crooker,  told  witness  that  he  thought 
Michael  Grob  owned  the  land;  he  went  with,  and  introduced 
witness  to  Grob;  witness  asked  Grob  if  he  owned  the  land,  and 
he  said  that  he  did ;  asked  him  if  he  held  the  certificates  of  pur- 
chase; he  said  that  Crooker  held  them;  asked  him  if  they  be- 
longed to  Crooker;  he  answered  no,  they  belonged  to  him;  then 
asked  him  if  Crooker  held  them  for  him,  and  he  answered  yes; 
witness  told  him  he  had  some  money  to  make  him  a  tender  for 
W.  H.  W.  Cushman,  and  made  him  a  tender  of  $1,821.31;  read 
the  description  of  the  land  to  him,  and  told  him  the  amount 
due  on  the  decree  and  foreclosure  of  the  Wylie  mortgage,  with 
the  amount  of  the  costs  and  interest  to  that  date ;  he  refused  to  re- 
ceive the  money  tendered  him;  told  him  the  money  wrould  be 
held  safe  subject  to  his  order  at  Cushman's  office,  in  Ottawa; 
witness  then  told  Grob  the  substance  of  his  (witness')  conver- 
sation with  Wylie,  and  inquired  of  him  if  he  was  the  person 
who  purchased  the  certificate  of  purchase  from  Wylie  in  July 
or  August,  1866;  he  answered  that  he  was;  asked  him  how 
much  he  paid  Wylie;  he  answered  $1,700  or  $1,800;  witness 
called  in  the  latter  part  of  January,  1867,  on  Michael  Mine- 
hard,  and  had  a  conversation  with  him  about  this  matter;  he 
said  Grob  was  a  son-in-law,  and  lived  at  Mendota,  and  worked 
in  a  shoe  shop;  that  he  (Minehard)  had  never  received  a  cent  on 
this  sale  from  any  person ;  witness  then  asked  him  if  D.  L.  Hough 
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had  not  paid  him  $900  on  the  sale;  and  he  said  not  a  cent; 
about  February"  20,  1867,  witness  made  a  tender,  in  Jabez  C. 
Croaker's  office,  of  $1,843,21,  on  account  of  Wm.  H.  W.  Cush- 
man, assignee  of  judgment  against  Michael  Minehard;  Jabez 
C.  Crooker  was  absent,  but  Lucien  B.  Crooker  was  present,  who 
refused  to  receive  the  money;  then  called  upon  Michael  Grob, 
and  inquired  if  he  then  owned  the  land,  and  read  him  the  de- 
scription; he  answered  that  he  did;  asked  him  if  he  was  still  the 
owner  of  the  certificate  of  purchase,  issued  under  the  decree  of 
sale  on  the  Wylie  mortgage;  he  answered  that  he  was;  witness 
then  tendered  him  $1,843.21,  for  the  complainant,  assignee  of  the 
judgment  against  Michael  Minehard;  stated  to  him  where  the 
judgment  was,  its  amount,  when  rendered,  and  all  about  it;  he 
refused  the  money;  told  him  the  money  would  be  held  subject 
to  his  order  atVm.  H.  W.  Cushman's  office  in  Ottawa,  Illinois; 
witness  made  the  same  statements  to  each  of  the  persons  to 
whom  he  made  the  tender,  as  above  stated. 

The  master  also  reported  the  amount  found  by  him  to  be 
due  on  the  certificate  of  purchase,  to  be  $1,655.74,  with  interest 
thereon  from  January  8,  1866,  the  day  of  sale. 

The  above  comprises  all  the  evidence  in  the  cause. 

At  the  hearing  at  the  June  term  1867,  upon  bill,  answers, 
replication  and  reports,  the  court  decreed  that  complainant  be 
allowed  to  redeem,  upon  payment  of  $1,821.31,  within  sixty 
days,  and  that  Grob  surrender  the  certificate  of  purchase,  or 
give  a  certificate  of  the  redemption.  Whereupon  Grob  brought 
error. 

D,  L.  Hough  and  G.  8.  Eldridge,  for  plaintiff  in  error. 

J.  0.  Glover  and  George  C.  Campbell,  for  defendant  in  error. 

[124*]  *  Walker,  J.  It  is  first  insisted  that  the  La  Salle 
county  court  did  not  have  jurisdiction  of  the  subject  mat- 
ter of  this  cause ;  that  the  act  of  the  legislature  under  which  juris- 
diction was  claimed,  never  became  a  law  in  the  mode  prescribed 
by  the  constitution.  And  counsel  in  their  argument  refer  to 
the  journals  of  the  house  in  support  of  the  position.  On  the 
trial  below,  no  evidence  from  the  journals  was  introduced.  But 
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it  is  now  urged  that,  as  they  are  public  records,  this  court  will 
take  judicial  notice  of  them,  and  not  require  them  to  be  em- 
bodied in  the  evidence.  It  is  true,  that  they  are  public  records, 
but  it  does  not  follow  that  they  will  be  regarded  as  within  the 
knowledge  of  the  courts  like  public  laws.  Like  other  records 
and  public  documents,  they  should  be  brought  before  the  courts 
as  evidence.  But  when  offered  they  prove  their  own  authen- 
ticity. Until  so  produced  they  cannot  be  regarded  by  the  courts. 
This  is  the  rule  anounced  in  the  case  of  Illinois  Central  Rail- 
road Company  v.  Wren,  43  111.  77. 

It  is  insisted,  that  the  court  below  erred  in  ruling  that  appel- 
lant answer  instanter,  and  for  failing  to  do  so,  in  entering  a 
decree  pro  confesso.  "We  have  been  referred  to  no  law  or  rule  of 
practice,  nor  are  we  aware  of  any,  which  requires  the  court  to 
enter  such  a  rule.  It  is  the  duty  of  a  defendant  to  a  bill,  to  ap- 
pear at  the  time  he  is  required  by  the  summons,  and  to  inter- 
pose his  defense,  and,  failing  to  do  so,  he  is  in  default,  and  the 
bill  may  be  taken  pro  confesso  against  him.  If  he  de- 
sires *  further  time  than  the  ten  days  allowed  by  law  [125*] 
after  the  service  to  prepare  his  defense,  he  should  apply 
to  the  court  for  further  time,  and  if  he  makes  no  defense,  the 
practice  warrants  a  decree  pro  confesso  on  the  return  day  of 
the  summons,  if  the  service  is  sufficient. 

It  is  again  urged,  that  the  court  below  erred  in  referring  the 
case  to  the  master  after  the  issues  were  formed,  to  hear  and 
report  the  evidence.  In  this  nothing  irregular  is  perceived. 
Under  the  reference,  either  party  could  introduce  before  him 
such  evidence  as  he  might  choose,  or  they  might  take  deposi- 
tions of  witnesses,  or  introduce  oral  evidence  on  the  hearing, 
unless  it  be  in  cases  of  reference  to  state  an  account,  when  all 
of  the  evidence  should  be  brought  before  the  master;  but,  on  the 
hearing  before  him,  it  may  be  by  deposition,  documentary  or 
oral  evidence,  or  either,  or  all  of  these  modes  may  be  resorted 
to  in  stating  the  account.     In  this,  then,  there  was  no  error. 

On  the  coming  in  of  the  master's  report,  appellants  came 
into  court,  and,  on  affidavits  of  merits,  obtained  leave  and  filed 
answers,  to  which  replications  were  interposed,  and  the  case 
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was  again  referred  to  the  master  to  take  proof,  and  to  report  to 
the  court.  At  the  next  term  of  the  court,  the  master  reported 
that  he  had  issued  a  subpoena  for  each  of  the  defendants  and 
D.  L.  Hough,  to  appear  before  him,  and  give  evidence  in  the 
case,  but  that  they  failed  to  appear,  or  to  obey  the  subpoena. 
He  reported  no  additional  evidence.  Thereupon,  the  court,  on 
a  final  hearing,  rendered  a  decree,  so  far  as  the  record  shows, 
on  no  other  evidence  than  the  admissions  of  the  answer  and 
the  first  report  of  the  master.  This  action  of  the  court  is 
assigned  for  error. 

It  is  urged  that,  when  the  defendants  below  obtained  leave 
to  answer,  it  operated  to  vacate,  not  only  the  pro  confesso 
decree,  but  also  the  reference  to  the  master  and  his  report  of 
the  evidence  previously  taken  by  him.  This  latter  proposition 
we  think  is  not  true.  Had  depositions  been  properly  taken  and 
read  on  the  hearing,  a  decree  based  upon  them  been  rendered, 
and  subsequently  set  aside  and  vacated,  it  would  not  in  the 
slightest  degree  have  effected  the  depositions.  They 
[126'*]  could,  *  if  otherwise  legal,  have  been  read  on  any  subse- 
quent trial.  So  in  this  case,  when  the  bill  was  taken  as 
confessed,  the  court  below  might  have  rendered  a  decree  and 
granted  the  relief  upon  the  pro  confesso  order  without  other 
or  further  proof.  But,  being  anxious  to  preserve  any  and  all 
rights  which  either  of  the  defendants  might  have,  the  court,  as 
he  had  the  unquestioned  right  to  do,  referred  the  case  to  the 
master  to  hear  and  report  the  evidence  in  support  of  the  truth 
of  the  allegations  of  the  bill,  before  rendering  a  decree.  It 
then  follows,  that  the  evidence  thus  taken,  reduced  to  writing 
and  reported  to  the  court  by  the  master,  was  as  legal  and  as 
much  testimony  as  if  the  depositions  had  been  taken,  under  the 
statute,  before  any  authorized  officer. 

The  question  then  is  presented,  whether  the  admissions  in 
the  answer,  and  the  evidence  reported  by  the  master,  sustain 
the  allegations  in  the  bill.  Whilst  the  answer  is  not  under 
oath,  still  the  bill  must  be  proved,  or  the  decree  cannot  be  sus- 
tained, and  the  proof  must  appear  in  the  record  in  some  man- 
ner, or  the  decree  must  find  the  facts  to  have  been  proved.  The 
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answer  does  not  admit  the  recovery  of  the  judgment  by  Rob- 
inson against  Minehard,  the  issuing  of  execution  or  the  sale  of 
the  mortgaged  premises  thereunder  to  Rugg  by  the  sheriff,  and 
the  assignment  of  the  certificate  of  purchase  by  Rugg  to  de- 
fendant in  error.  These  allegations  lie  at  the  foundation  of 
complainant's  claim  to  equitable  relief.  If  he  was  not  a  judg- 
ment creditor,  having  a  lien  on  the  land,  or  occupied  the 
relation  of  such  a  creditor,  he  had  no  right  to  redeem  from  the 
sale,  under  the  decree  of  foreclosure  of  "Wylie's  prior  mort- 
gage. He  claimed  in  his  bill,  that,  he  having  a  judgment  lien, 
or,  rather,  having  purchased  under  a  judgment  which  was  a 
junior  lien  to  the  mortgage  on  the  lands  in  controversy,  ac- 
quired before  the  foreclosure  was  had,  to  which  he  was  not  a 
party,  he  had  the  equitable  right  to  redeem,  by  paying  the 
amount  of  the  decree  of  foreclosure,  with  interest  and  costs, 
inasmuch  as  the  sale  for  more  than  the  value  of  the  land  was 
certainly  in  fraud  of  his  right  of  redemption.  And  the  land 
having  been  thus  sold  for  $1,000  more  than  that  sum, 
he  could  not  redeem  by  paying  the  *  master  the  amount  [127*] 
of  the  decree  with  interest  and  costs,  but  was  authorized 
to  pay  it  to  the  holder  of  the  certificate  of  purchase  under  the 
decree.  It  was  therefore  essential,  to  obtain  the  relief,  that  he 
should  have  proved  these  allegations.  But  we  find  nothing  in 
the  record  to  establish  their  truth,  or  sustaining  the  charge  of 
fraud. 

Defendant  in  error  holding  by  assignment  this  junior  lien 
of  a  judgment  creditor,  which  had  attached  to  the  mortgaged 
premises  before  the  foreclosure  suit  was  commenced,  the  decree 
and  sale  did  not  deprive  him  from  redeeming  from  the  sale 
under  the  decree.  And,  if  the  arrangement  by  which  Grob 
paid  $1,000  more  than  the  amount  of  the  degree  and  costs  was 
fraudulent,  that  could  not  deprive  defendant  in  error  of  the 
right  to  redeem  by  paying  the  same  sum  of  money  he  would 
have  been  required  to  do  had  it  been  sold  for  the  amount  of 
the  decree  and  costs.  If  the  fraud  should  be  established,  then 
defendant  in  error  would  show  himself  entitled  to  redeem  on 
those  terms.     But  in  this  case  there  is  no  evidence  of  the  fraud 
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charged  in  the  bill.  Defendant  in  error,  having  placed  his 
right  to  redeem  for  that  sum  upon  the  grounds  of  fraud  in 
Grob  and  the  mortgagor  and  mortgagee,  to  produce  a  sale  nom- 
inally for  more  than  the  decree  and  the  worth  of  the  land,  to 
prevent  him  from  redeeming,  he  should  be  held  to  the  proof  of 
the  allegation.  The  fraud  is  denied  by  the  answer,  and  there 
is  no  evidence  to  establish  it  in  this  record. 

The  allegations  of  the  bill  not  admitted  by  the  answer  must 
be  proved.  The  failure  of  plaintiffs  in  error  to  obey  the  sub- 
poena issued  by  the  master,  did  not  in  any  degree  change  the 
necessity  for  proof  in  the  case.  The  cause  was  at  issue,  and  it 
devolved  upon  complainant  to  establish  his  case  by  proofs. 
Their  failing  to  appear  and  testify  before  the  master,  did  not 
amount  to  a  confession  that  the  allegations  of  the  bill  were 
true,  or  lessen  the  quantum  of  the  evidence  necessary  to  estab- 
lish their  truth. 

"We  do  not  see  any  force  in  the  objection  urged,  that  a  bill 
will  only  lie  in  the  court  in  which  the  decree  was  rendered 
foreclosing  the  mortgage.  Defendant  in  error  was  not 
[128*]  made  a  *  party  to  the  suit,  and  claiming  rights  in  no 
wise  growing  ont  of  that  proceeding,  we  are  unable  to 
perceive  why  any  court  of  equity  having  jurisdiction  may  not 
entertain  the  bill.  The  parties  are  not  the  same,  the  right 
sought  to  be  enforced  is  different,  and  hence  no  necessity  is  per- 
ceived for  confining  the  jurisdiction  alone  to  the  circuit  court. 
Had  the  parties  holding  the  lien  under  the  judgment  been 
made  parties  to  the  bill  to  foreclose,  as  they  should  have  been, 
then  a  different  question  might  have  been  presented. 

For  the  errors  above  indicated,  the  decree  of  the  court  below 
must  be  reversed  and  the  cause  remanded  for  further  pro- 
ceedings. 

Decree  reversed. 
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Samuel  Alderson  vs.  William  Ennor. 

1.  Assumpsit:    Trespass  may  be  waived  and  assumpsit  brought  for  proceeds. 
Where  the  property  of  one  person  (as  mineral  from  such  person's  land) 

is  obtained  by  another  by  trespass,  and  is  converted  into  money,  the 
trespass  may  be  waived  and  assumpsit  brought  for  the  proceeds.1 

2.  Same  :    For  money  had  and  received. 

An  action  for  money  had  and  received  maybe  maintained,  whenever  the 
defendant  has  obtained  money  of  the  plaintiff,  which  "in  equity  and 
good  conscience  he  has  no  right  to  retain. 

3.  Same  :    Not  necessary  to  show  that  defendant  received  the  money  as  plaint- 

iff's agent. 
It  is  not  necessary,  in  order  to  maintain  his  action  for  rent  or  money  re- 
ceived by  defendant  and  claimed  by  plaintiff,  that  the  plaintiff  shall 
prove  that  the  defendant  acted  as  the  plaintiff's  agent. 

4.  Same:    Privity  between  plaintiff  and  defendant. 

A.  and  E.  were  adjoining  proprietors  of  mineral  land.  Third  parties 
opened  a  shaft  on  E.'s  land  and  drifted  across  the  line  upon  A.'s  land, 
and  sold  the  mineral  mined  on  A.'s  land  to  E.,  as  a  smelter,  who,  ac- 
cording to  the  custom,  retained  from  the  price  thereof  the  royalty  or 
rent  to  be  paid  to  the  owner  of  the  land :  Held,  that  the  miners  might 
be  considered  as  A.'s  agents  in  the  sale  of  the  mineral  to  E.,  and 
hence,  that  there  was  such  a  privity  between  A.  and  E.  that  A.  was 
entitled  to  recover  the  amount  of  such  royalty  in  an  action  for  money 
had  and  received. 

5.  Instructions  :    Must  be  based  upon  the  evidence? 

There  is  no  error  in  refusing  instructions  not  based  upon  the  evidence  in 
the  cause. 

Appeal  from  Jo  Daviess.     Hon.  Benjamin  K.  Sheldon,  J". 
D.  W.  JacJcson,  for  appellant. 
A.  L.  Cumings,  for  appellee. 

*Breese,  0.  J.      This  was  an  action  of  assumpsit  on  [129*] 
the  common  counts,  brought  to  the  Jo  Daviess  circuit 
court,  by  William  Ennor  against  Samuel  Alderson,  and  a  verdict 
and  judgment  for  the  plaintiff. 

To  reverse  this  judgment  the  record  is  brought  here  by  ap- 
peal. 

1  See  Staat  v.  Evans,  35  111.  455,  and  note. 

2  See  Hite  v.  Blandford,  ante,  9. 
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The  only  point  made  here  is  upon  the  instructions  given  to 
the  jury. 

The  case  was  briefly  this:  Plaintiff  and  defendant  were 
owners  of  adjoining  tracts  of  lands  in  the  lead  mine  region  not 
separated  by  any  visible  line.  The  defendant  was  also  a  joint 
owner,  with  one  "Williams,  of  land  adjoining  his  land  on  the 
east. 

It  is  the  custom  prevailing  in  that  locality,  that  miners,  min- 
ing on  land  without  making  any  agreement,  will  pay  a  royalty 
or  rent  of  one-sixth  of  the  mineral  raised,  to  the  owner  of  the 
fee.  Under  this  custom,  Dougherty  and  Beggins  went  upon 
defendant's  land  and  sunk  a  shaft  sixty  feet  deep,  and  drifted 
west  toward  the  land  of  the  plaintiff.  The  plaintiff  staked  out 
what  he  supposed  to  be  the  dividing  line  between  his  land  and 
the  defendant's,  and  told  the  miners  to  pay  the  royalty  accord- 
ing to  that  line. 

After  the  miners  had  drifted  west  to  that  line,  they  went  over 
on  to  the  land  of  plaintiff,  by  his  permission,  and  sunk  a  shaft 
about  ten  feet  west  of  the  line  so  staked  out,  and  then  drifted 
east  to  intercept  the  drift  extending  west  on  the  land  of  the  de- 
fendant. 

The  defendant,  being  dissatisfied  with  the  line  so  staked  by 
the  plaintiff,  in  July,  1865,  employed  a  surveyor  to  run  the  line, 
and  he  found  what  he  considered  the  true  line  to  be  thirty- 
[130*]  *  seven  and  sixty-two  one-hundredths  feet  west  from  the 
plaintiff's  shaft,  and  that  the  plaintiff,  in  staking  the 
line,  had  made  a  mistake  against  himself  of  more  than  twenty- 
seven  feet.  In  the  fall,  before  this  line  was  run,  the  miners  sold 
to  defendant  5,220  pounds  of  mineral,  at  $100  per  thousand 
pounds,  which  came  from  the  land  between  the  line  run  by  the 
surveyor  and  the  line  staked  by  the  plaintiff.  The  teams  of  one 
Combellick  came,  with  an  order  from  defendant,  and  took  the 
mineral  away,  and  Combellick  afterwards  paid  the  miners  the 
amount  coming  to  them. 

The  value  of  this  mineral,  in  cash,  was  $522,  one-sixth  of 
which,  eighty-seven  dollars,  was  the  claim  of  the  plaintiff  as 
rent,  and  which  the  defendant  received  and  refused  to  pay  over 
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to  the  plaintiff.     For  this  the  action  was  brought,  and  a  recov- 
ery had  of  eighty-seven  dollars. 

The  instruction  given  for  the  plaintiff,  to  which  the  defendant 
excepted,  was  as  follows:  "If  the  jury  believe,  from  the  evi- 
dence, that  the  witnesses  Dougherty  and  Beggins  raised  5,220 
pounds  of  mineral  from  the  land  of  the  plaintiff,  and  sold  and 
delivered  the  same  to  the  defendant,  as  a  smelter,  at  $100  per 
thousand,  and  that  he  retained  in  his  hands  the  one-sixth  of  said 
mineral  as  rent,  and  has  converted  the  same  into  money,  then, 
in  that  case,  unless  he  has  shown  that  he  has  paid  the  same  out 
in  good  faith  to  some  other  party  claiming  the  same,  the  jury 
are  authorized  to  find  for  the  plaintiff  the  amount  of  money  so 
received  by  the  defendant  for  such  mineral." 

Appellant,  in  his  objections  to  this  instruction,  gives  us  inter- 
esting information  in  regard  to  the  manner  in  which  this  sort  of 
mining  is  conducted  in  the  mineral  region  of  our  state.  He  says 
the  greater  portion  of  the  mineral  there  raised,  is  raised  by  in- 
individuals  or  associations  on  the  lands  of  others;  that  parties 
desiring  to  mine  usually  make  an  arrangement  with  the  owner 
of  the  land  to  go  upon  it  and  dig  for  mineral,  paying  a  portion, 
varying  from  one-fourth  to  one-tenth  of  the  amount  raised,  to 
the  owner,  for  the  privilege.  The  mineral  is  usually  sold  by  the 
miner  to  the  smelters,  though  not  always,  and,  by  the  act 
of  1861  of  the  general  assembly,  the  miner  in  *  selling  is  [131*] 
obliged  to  disclose  to  the  purchaser  where  the  mineral 
was  obtained.  At  the  time  of  the  sale,  the  miner  usually  dis- 
closes what  portion  of  the  mineral  he  has  agreed  to  pay  as  roy- 
alty, or  rent,  for  the  privilege  of  mining,  and  this  royalty  is  de- 
ducted from  the  amount  coming  to  the  miner  for  the  mineral, 
and  is  retained  by  the  smelter  for  the  owner  of  the  fee.  To  do 
this,  there  is  no  legal  obligation,  but  it  is  customary.  He  says 
there  are  many  exceptions  to  this  rule. 

He  then  insists,  that  this  instruction  submits  it  as  a  question 
of  fact  in  issue,  whether  the  defendant  purchased  these  5,220 
pounds  of  mineral  "  as  a  smelter,"  and,  in  accordance  with  the 
custom  of  doing  business  in  the  lead  mine  region,  retained  the 
royalty  of  the  land  owner  and  refused  to  pay  it  over  to  him  on 
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demand ;  and,  as  there  was  no  evidence  the  defendant  purchased 
the  mineral  as  a  smelter,  the  instruction  submitting  that  ques- 
tion to  them  was  improper.  Whatever  may  be  the  import  of 
the  woMs,  and,  with  the  explanation  given,  the  instruction 
itself  establishes  the  fact,  that  the  question  submitted  to  the 
jury  was,  whether  the  purchase  was  made  in  the  manner  in 
which  purchases  are  usually  made  by  smelters,  and  he  insists 
that  the  instruction,  so  worded,  actually  misled  the  jury  as  to 
the  issue. 

B y  the  appellant's  own  showing,  purchases  of  mineral  are 
not  always  made  by  smelters,  for  he  says  "  not  unfrequently," 
which  means  "  very  often,"  parties  other  than  smelters  pur  - 
chase  mineral,  in  which  case  they  do  not  assume  to  retain  the 
royalty.  We  conceive  it  makes  but  slight,  if  any  difference, 
whether  the  party  buying  the  mineral  assumes  to  retain  the  roy- 
alty or  not,  if  he  does  in  fact  retain  it,  and  that  is  the  gravamen 
of  this  action,  that  the  defendant,  in  fact,  retained  the  royalty 
and  converted  it  into  money,  which  he  refuses  to  pay  over  to 
the  person  entitled.  If  the  defendant  received  the  property  of 
plaintiff  and  converted  it  into  money,  he  ought  to  be  liable  to 
the  plaintiff  for  the  proceeds,  in  whatever  character  he  received 
it.  It  is,  therefore,  wholly  immaterial  whether  he  received  it 
as  a  smelter  or  in  some  other  character;  the  obligation  rests 

upon   him    to  pay  over  the   proceeds  to   whomsoever 
[132*]  *  they  may  belong.     Eejecting  the  words  "  as  a  smelter  " 

as  surplusage,  the  instruction  is  sensible  and  announces 
the  correct  rule  of  law  applicable  to  the  case;  for,  if  the  min- 
eral was  obtained  by  a  trespass,  and  has  been  converted  into 
money,  the  trespass  may  be  waived  and  assumpsit  brought 
for  the  proceeds.  The  action  is  for  money  had  and  received,  in 
which  action,  if  the  plaintiff  shows  the  defendant  has  received 
money  belonging  to  the  plaintiff,  which,  ex  aequo  et  bono,  he 
ought  not  to  retain,  the  plaintiff  must  recover.  Taylor  v.  Tay- 
lor, 20  111.  650.  There  is  a  clear  obligation  resting  upon  the 
defendant  to  pay  this  rent  over  to  the  plaintiff,  as  the  mineral 
he  bought  of  Dougherty  and  Beggins  was  taken  from  the  land 
of  the  plaintiff. 
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That  the  rent  of  one-sixth  was  paid  to  the  defendant  seems 
quite  probable  from  the  testimony,  for  defendant  claimed  it, 
and  Combellick,  when  he  hauled  away  the  mineral,  paid  only 
the  miners  their  share.  From  the  fact  that  Combellick  hauled 
away  the  mineral  on  an  order  from  the  defendant,  paying  the 
miners  their  share  only,  the  jury  had  the  right  to  infer  that 
defendant  had  sold  the  mineral  to  Combellick,  and  thereby  con- 
verted it  into  money,  and  for  this  the  action  lies.  Dickenson 
v.  Whitney,  4  Gilm.  406. 

The  defendant's  first  instruction  was  properly  refused,  for 
the  reason  that  it  was  wholly  immaterial  to  the  plaintiff  how  or 
for  what  the  defendant  and  Childs  accounted,  or  how  they  ar- 
ranged their  respective  claims;  the  question  for  the  jury  was, 
had  defendant  money  of  the  plaintiff  which  he  ought  not 
to  retain? 

The  second  instruction  of  defendant  refused  was  not  based 
upon  any  evidence  in  the  cause,  for  there  was  no  dispute  about 
the  ownership  of  these  lands  at  any  time. 

Nor  is  there  any  evidence  to  support  the  third  instruction 
refused.  There  was  no  claim  of  ownership  litigated  or  in  evi- 
dence before  the  jury.  The  simple  question  was,  did  defendant 
receive  and  retain  rent  belonging  to  plaintiff  for  the  use  of  his 
land  for  mining  purposes? 

The  fourth  instruction  presents  a  different  view  of  the  case. 
It  is  this:  "The  jury  are  instructed,  as  the  law  of  this 
case,  *that  if  they  believe,  from  the  evidence,  that  the  [133*] 
defendant  received  rent  of  the  plaintiff's  mineral  land, 
the  defendant  is  not  liable  in  this  action,  unless  they  also  find 
that  the  defendant  received  those  rents  as  the  agent  of  the 
plaintiff." 

We  do  not  perceive  the  force  of  this  instruction.  Is  it  in- 
tended to  lay  down  the  law,  that  in  no  case  will  this  action  lie 
unless  the  plaintiff  shall  prove  the  defendant,  in  receiving  rent 
or  money,  acted  as  the  plaintiff's  agent?  If  the  law  is  so  in 
this  case,  it  must  be  so  in  every  case,  which,  it  is  well  under- 
stood, it  is  not.  If  the  instruction  was  designed  to  raise  the 
question  of  privity,  in  order  to  bring  the  case  within  the  au- 
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thority  of  the  cases  of  Trumbull  v.  Campbell,  3  Grilm.  502,  and 
Hall  v.  Carj?e?i,  27  111.  386,  and  Carpen  v.  Rail,  29  id.  512,  it 
was  proper  so  to  raise  it. 

But  was  there  not  privity  between  these  parties?  By  the  ad- 
missions of  appellant's  counsel,  the  miners  are  accustomed  to 
sell  the  mineral  raised,  the  buyer,  if  a  smelter,  retaining  the 
rent  to  be  paid  over  to  the  owner  of  the  land.  The  miners, 
therefore,  may  be  considered  the  agents  of  the  land  owners  in 
the  sale  of  this  mineral  to  the  defendant,  hence  privity ;  and  as 
it  is  clearly  proved  the  defendant  has  not  paid  it  over  to  the 
plaintiff,  this  action  is  well  brought,  and  the  plaintiff  ought  to 
recover.  As  to  the  fifth  instruction,  it  was  properly  refused,  for 
Alderson  and  Child  had  no  right  to  receive  and  appropriate  to 
their  use,  the  money  or  property  of  the  plaintiff. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


Elias   Merwin   vs.    The  City  of  Chicago,  Garnishee,  etc. 

1.  Garnishment  :    Municipal  corporations  not  subject  to. 

Municipal  corporations  in  this  state  are  not,  on  grounds  of  public  policy, 
liable  to  process  of  garnishment;  and  it  matters  not  what  may  be  the 
character  of  its  indebtedness.1 

2.  Same  :    Municipal  corporations  discharged  on  motion. 
A  municipal  corporation  summoned  as  a  garnishee,  may  properly  be 
discharged  on  motion,  without  having  been  required  to  answer. 

Appeal  from  Cook.    Hon.  E.  S.  Williams,  J". 

The  city  of  Chicago  having  in  this  case  been  summoned  as 
the  garnishee  of  one  Samuel  Nicholson,  the  defendant  in  an  at- 
tachment commenced  against  him  by  appellant  under  chapter 
IX  of  the  revised  statutes  of  1845,  entitled  "  Attachments  in 
Circuit  Courts,"  was  discharged  on  motion,  without  having  been 
required  to  answer,  with  costs  against  the  appellant,  who  brings 
the  case  to  this  court  by  appeal. 

2  See  Triebel  v.  Colburn,  64  111.  376. 
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Fuller  <&  Shepard,  for  appellant,  argued  that  under  the  gar- 
nishee act,  sec.  12,  ch.  9,  R.  S.,  the  sheriff  is  required  to  sum- 
mon "  all  persons,"  etc.,  and  summoned  the  appellee  in  this 
case  as  garnishee  accordingly.  Sec.  29,  ch.  90,  R.  S.,  provides 
that  the  word  person  or  persons  shall  be  deemed  to  include 
bodies  politic  and  corporate.  Municipal  corporations,  as  to  the 
exercise  of  their  municipal  powers,  are  to  be  deemed  a  branch 
of  the  government,  but  in  matters  relating  to  their  property 
they  are  a  private  corporation.  Lloyd  v.  The  Mayor,  1  Selden, 
374;  Bailey  v.  Mayor,  3  Hill,  539;  Holland  v.  City  of  San 
Francisco,  7  Cal.  376 ;  Touchard  v.  Touchard,  5  id.  306 ;  Gas 
Co.  v.  San  Francisco,  9  id.  469;  DeWolfv.  City  of  Chicago, 
26  111.  446;  Seagreaves  v.  City  of  Alton,  13  id.  366;  munici- 
pal corporations  have  been  held  subject  to  garnishment  in 
Bray  v.  Wallingford,  20  Conn.  418;  Wales  v.  Muscatine,  4 
Iowa  (Clarke),  302;  Whidden  v.  Drake,  5  N.  H.  13;  see  also 
Smoot  v.  Hart,  33  Ala.  72,  and  Fellows  v.  Duncan,  13  Met. 
335 ;  we  do  not  dissent  from  the  cases  holding  that  the  salary 
of  a  city  official  cannot  be  garnisheed,  viz. :  Hawthorne  v.  St. 
Louis,  11  Missouri,  59;  Fortune  v.  Same,  23  Mo.  239;  Mayor, 
etc.  v.  Root,  8  Md.  102;  Bank  v.  Dibrell,  3  Sneed,  379;  Bulkley 
v.  Fckerj,  3.  Barr.  368,  and  Chialey  v.  Brewer,  7  Mass.  260 ; 
nor  can  there  be  garnishment  on  uncompleted  contracts,  Burn- 
ham  v.  Fond  du  Lac,  15  Wis.  194;  Divine  v.  Harvie,  7  Mon. 
443.  The  reasoning  of  certain  cases,  including  Holland  v.  Leslie, 
2  Harr.  306,  and  Bradley  v.  Richmond,  6  Yt.  121,  to  the  effect 
that  neither  private  nor  public  corporations  can  be  garnisheed 
because  they  cannot  answer  under  oath,  has  long  since  been  ex- 
ploded. Nor  are  the  cases  relating  to  counties,  in  point,  such 
as  Ward  v.  Co.  of  Hartford,  12  Conn.  404;  McDougall  v. 
Supervisors,  4  Minn.  184,  as  is  remarked  in  Bray  v.  Walling- 
ford, 20  Conn. ;  City  of  Erie  v.  JTnapp,  29  Penn.  173,  rests 
partly  on  the  point  that  the  attachment  statute  was  passed  sub- 
sequently to  a  statute  exempting  municipal  corporations  from 
execution,  and  providing  a  mandatory  writ  instead.  If,  there- 
fore, the  city,  in  its  private  capacity,  holds  money  of  the  de- 
fendant Nicholson,  which  the  latter  could  recover  in  assumpsit, 
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no  reason  is  perceived  why  the  plaintiff  should  not,  in  the 
name  of  the  defendant  and  for  his  use,  recover  the  amount  of 
the  city. 

S.  A.  Irwin,  counsel  to  the  corporation,  cited  8  Md.  102;  7 
Mass.  260;  3  Barr.  368;  11  Mo.  59;  15  Wis.  194;  4  Minn.  184; 
26  Ala.  503;  3  Sneed,  382;  11  Mo.  59;  23  id.  239;  6  Yt.  122; 
11  Conn.  124;  12  id.  404;  7  Mon.  443;  29  Penn.  173;  2  Harr. 
306. 

[134*]  *  Lawrence,  J.  The  only  question  presented  by  this 
record  is,  whether  municipal  corporations  in  this  state 
are  liable  to  the  process  of  garnishment.  This  court  held,  in 
The  City  of  Chicago  v.  Hasley,  25  111.  596,  597,  that  the  prop- 
erty of  such  a  corporation  could  not  be  levied  on  and  sold 
under  execution.  This  decision  was  placed  upon  the  grounds 
of  public  policy.  However  strong  the  obligation  of  a  town  or 
city  to  pay  its  debts,  it  was  considered  that  to  allow  payment 
to  be  enforced  by  execution  would  so  far  impair  the  usefulness 
and  power  of  the  corporation,  in  the  discharge  of  its  govern- 
ment functions,  that  the  public  good  required  the  denial  of  such 
a  right.  It  was  held  that  the  29th  section  of  chapter  91  of  the 
revised  statutes,  by  which  it  is  provided  that  the  term  "  per- 
sons," when  used  in  the  statutes,  shall  include  corporations,  must 
be  construed  in  the  statute  of  judgments  and  executions,  as  re- 
ferring to  private  corporations. 
[13 5*]  *  Although  this  decision  is  not  conclusive  upon  the 
question  before  us  as  res  adjuclicata,  yet  the  entire 
spirit  and  reasoning  upon  which  it  is  based  must  lead  us  to 
hold,  that  a  municipal  corporation  is  not  liable  to  process  of 
garnishment.  The  question  has  been  often  before  the  Amer- 
ican courts,  and  although  the  decisions  are  not  uniform,  in  a 
large  majority  of  the  cases  it  has  been  held  the  writ  would 
not  lie.  The  reason  given  for  these  decisions  is  uniformly  the 
same,  and  is  substantially  that  given  by  this  court  in  the  case 
in  25th  111.  It  must  be  decided  as  a  question  of  public  policy. 
These  municipal  corporations  are  in  the  exercise  of  govern- 
mental powers  to  a  very  large  extent.  They  control  pecuniary 
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interests  of  great  magnitude,  and  vast  numbers  of  human 
beings,  who  are  more  dependent  on  the  municipal,  for  the  se- 
surity  of  life  and  property,  than  they  are  on  either  the  state  or 
the  federal  government.  To  permit  the  great  public  duties  of 
this  corporation  to  be  imperfectly  performed,  in  order  that  in- 
dividuals may  the  better  collect  their  private  debts,  would  be  to 
pervert  the  great  objects  of  its  creation.  That  its  efficiency  for 
purposes  of  government  would  be  impaired  by  holding  it  liable 
to  garnishment,  cannot  be  doubted.  A  large  and  growing  city 
like  Chicago  must  constantly  have  hundreds  of  persons  in  its 
employment,  and  if  the  city  cannot,  at  short  intervals,  make  a 
settlement  of  these  multitudinous  accounts,  but  is  liable  to 
be  drawn  into  court  at  the  suit  of  every  creditor  of  its  numer- 
ous employees,  it  will  not  only  be  engaged  in  much  expensive 
and  vexatious  litigation,  in  which  it  has  no  interest,  but,  if 
unable  to  safely  pay  its  employees  and  contractors,  it  may  lose 
the  services  of  persons  that  may  be  of  much  value.  We  un- 
derstand, however,  the  counsel  for  the  appellant  to  concede, 
that  money  due  municipal  officers,  agents  or  contractors,  is  not 
liable  to  the  garnishment;  but,  it  is  insisted,  if  the  city  had 
been  required  to  answer,  the  alleged  indebtedness,  in  the  pres- 
ent case,  would  not  have  fallen  in  either  of  these  classes.  But, 
in  our  opinion,  the  city  should  not  be  subjected  to  this  species 
of  litigation,  no  matter  what  may  be  the  character  of 
its  indebtedness.  If  we  hold  it  must  *  answer  in  all  [136*] 
these  cases,  and  the  exemption  from  liability  be  al- 
lowed to  depend  in  each  case  upon  the  character  of  the  indebt- 
edness, we  still  leave  it  liable  to  a  vast  amount  of  litigation  in 
which  it  has  no  interest,  and  obliged  to  spend  the  money  of 
the  people  and  the  time  of  its  officials  in  the  management  of 
matters  wholly  foreign  to  the  object  of  its  creation.  A  munici- 
pal corporation  cannot  be  properly  turned  into  an  instrument 
or  agency  for  the  collection  of  private  debts.  It  exists  simply 
for  the  public  welfare,  and  cannot  be  required  to  consume  the 
time  of  its  officers  or  the  money  in  its  treasury  in  defending 
suits,  in  order  that  one  private  individual  may  the  better  collect 
a  demand  due  from  another.  A  private  corporation  must  assume 
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the  same  duties  and  liabilities  as  private  individuals,  since  it  is 
created  for  private  purposes.  But  a  municipal  corporation  is  a 
part  of  the  government.  Its  powers  are  held  as  a  trust  for  the 
common  good.  It  should  be  permitted  to  act  only  with  refer- 
ence to  that  object,  and  should  not  be  subjected  to  duties,  lia- 
bilities or  expenditures,  merely  to  promote  private  interest  or 
private  convenience. 

A  similar  view  of  this  question  was  taken  in  the  following 
cases,  cited  by  counsel  for  appellee:  Mayor  of  Baltimore  v. 
Boot,  8  Md.  102;  Chialey  v.  Brewer,  7  Mass.  260;  BuTkley 
v.  E chert,  %  Barr.  368;  Burnham  v.  City,  etc.  15  Wis.  194; 
McDougall  v.  Board,  etc.  4  Minn.  184;  Mayor  v.  Bowland, 
26  Ala.  503;  Bank  v.  Dibrell,  3  Sneed,  382;  Hawthorne  v. 
St.  Louis,  11  Mo.  59. 

The  circuit  court  did  not  err  in  discharging  the  city  without 
answer. 

Judgment  affirmed. 


William  Linton,  for  the  use  of  Benjamin  F.  Quimby,  vs.  The 
City  of  Chicago. 

Appeal  from  Cook.    Hon.  E.  S.  Williams,  J. 
Gallup  &  Peabody,  for  appellant. 
S.  A.  Irwin,  for  appellee. 

[137*]       *Per  Curiam:  The  only  question  in  this  case  is  the 
liability  of  the  city  of  Chicago  to  the  process  of  garnish- 
ment.    We  have  considered  this  question  in  the  case  of  Mer- 
wm  v.  The  City  of  Chicago,  ante,  p.  133,  and  held  the  city 
not  liable. 
Judgment  affirmed. 
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Ciiakles  "W.  Boyington  et  al.  vs.  Charles  G.  Wicker  et  al. 

1.  Contkacts:    Bacon  v.  Cobb,  ante  47,  followed. 

2.  Same:    Recovery  under  the  common  counts  where  vendee  receives  and  dis- 

poses of -part  of  the  property. 
Where,  under  a  contract  for  the  purchase  of  personal  property,  the  ven- 
dee receives  a  part  of  the  property,  some  of  which  is  in  accordance 
with  the  contract  and  some  of  which  has  failed  to  pass  the  inspection 
provided  for  in  the  contract,  and  has  been  rejected ;  and  disposes  of  the 
same  and  appropriates  the  proceeds  to  his  own  use ;  the  vendor  may 
recover  for  the  property  so  received  and  disposed  of,  under  the  com- 
mon coudts,  though  he  might  not  be  able  to  recover  under  a  special 
count  for  a  breach  of  the  contract. 

Appeal  from  Superior  Court  of  Chicago. 

Assumpsit  by  appellants  against  appellees,  to  recover  dam- 
ages for  an  alleged  breach  of  a  contract,  entered  into  between 
plaintiffs  and  defendants  at  Chicago,  on  the  3d  day  of  January, 
1865,  for  the  sale  by  appellants  to  appellees  of  20,000  bushels 
of  corn,  to  be  delivered  within  a  reasonable  time  thereafter  at 
Cairo,  weight  and  government  inspection  at  said  place  to  be 
guarantied  by  plaintiffs;  payment  to  be  made  at  $1.30  per 
bushel,  less  cost  of  transportation,  as  delivered  to  the  carrier  for 
transportation,  and  upon  presentation  to  defendants  of  the  bills 
of  lading  therefor.  There  were  eight  special  counts  in  the  decla- 
ration, part  of  which  declared  on  an  alleged  sale,  and  the 
others  on  the  above  described  contract;  part  of  these  counts 
averred  a  delivery  in  part,  and  an  offer  on  the  28th  of  March,  1865, 
of  the  residue;  and  the  rest,  that  at  said  date  the  whole  amount 
was  tendered.  The  declaration  also  contained  the  common 
counts. 

The  verdict  and  judgment  in  the  court  below  were  for  the 
plaintiffs. 

Miller,  Van  Arman  &  Lewis,  for  appellants. 

Borden,  Stafford  c&  MoDaid,  for  appellees. 

*  "Walker,  J".  Most  of  the  questions  presented  by  this  [138*] 
record  were  raised,  discussed  and  determined  in  the  case 
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of  Bacon  v.  Cobb,  ante,  p.  47.  This  case,  however,  presents  an 
additional  question  not  arising  on  that  record.  The  evidence 
in  this  case  strongly  tended  to  show  that  appellees  had  received 
a  portion  of  the  grain  which  was  condemned  and  a  portion  which 
passed  inspection,  and  that  they  had  sold  and  received  the 
money  for  it,  and  for  which  it  was  claimed  that  appellees  had 
never  accounted. 

The  court,  however,  by  the  first  clause  of  the  instruction 
given  for  appellees,  took  this  question  entirely  from  the  con- 
sideration of  the  jury.  The  instruction  informed  the  jury, 
"  that  upon  the  facts  that  the  plaintiffs  have  shown,  without 
reference  to  any  evidence  on  the  part  of  the  defendants,  the 
plaintiffs  have  no  right  to  recover."  It  will  be  remembered 
that  it  was  claimed  that  appellees  had  received  two  car  loads 
of  corn  which  passed  inspection,  and  .one  that  was  rejected,  the 
proceeds  of  which  they  had  appropriated  to  their  own  use,  and 
for  which  they  had  not  accounted  to  appellants.  If  this  was 
true,  and  it  seems  to  us  that  there  was  evidence  at  least  tending 
to  prove  it,  then  appellants  had  a  right  to  recover  for  that  corn 
under  the  common  counts,  although  they  might  not  be  able  to 
recover  under  the  special  counts  for  a  breach  of  the  contract. 
If  they  received  the  corn,  or  its  proceeds,  they  were  bound  to 
account  for  it,  although  delivered  under  the  contract,  and  it 
had  not  been  performed  by  appellants.  And  the  jury  should 
have  been  left  free  to  determine  that  question,  and  in  taking  its 
consideration  from  the  jury  the  court  erred,  and  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


[139*]  *The  Board  of  Supervisors  of  Mercer  County  vs. 
"William  Hubbard. 

1.  Interest  Coupons:    Need  not  be  notes  or  drafts  inform. 
Although  the  form  of  an  interest  coupon  attached  to  a  bond  be  simply, 
"pay  the  bearer"  a  sum  named  at  a  date  named,  and  signed,  suit 
may  be  maintained  thereon  against  the  party  signing  the  same,  as  if 
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the  same  were  a  promissory  note.  The  objection  that  the  instrument 
is  not  a  note  because  it  does  not  purport  on  its  face  to  be  a  promise 
to  pay,  but  a  direction  or  request  to  another  to  pay,  and  that  it  is  not 
a  bill  or  draft,  because  it  is  not  addressed  to,  nor  names  any  drawee, 
was  held  untenable,  on  authority  of  Johnson  v.  Stark  Co.  24  111.  75. x 

2.  Elections  :    It  seems,  may  be  ordered  in  certain,  cases  by  board  of  super- 

visors without  the  authority  of  a  statute. 
Where  an  act  of  the  legislature  authorized  the  county  court  of  a  county 
to  submit  to  the  people  the  question  of  authorizing  said  county  to 
subscribe  and  issue  county  bonds  in  aid  of  a  railroad,  and  the  county 
court  submitted  the  question,  accompanied  by  a  condition  not  au- 
thorized by  the  act,  viz. :  that  the  bonds  were  not  to  be  issued  until 
sufficient  stock  for  the  completion  of  said  road  should  be  subscribed; 
and  the  voters  of  said  county,  at  an  election  called  by  said  county 
court,  vote  in  favor  of  the  subscription  as  submitted,  and  afterward 
the  county  adopts  township  organization,  and  on  the  application  of 
the  railroad  company  the  board  of  supervisors,  without  any  new  au- 
thority from  the  legislature,  ordered  another  election  to  be  held  whereat 
the  voters  should  vote  upon  the  question  of  removing  the  restriction, 
and  such  election  was  held,  and  the  vote  was  in  favor  of  removing  the 
restriction,  and  the  bonds  were  accordingly  issued  without  the  re- 
striction, it  was  held,  that,  the  restriction  being  imposed  only  by  the 
county  court,  and  not  by  the  act  of  the  legislature,  could  clearly  be 
removed  by  the  vote  of  the  people  at  the  election  held  by  order  of 
the  board  of  supervisors,  without  further  authority  of  the  legislature. 

3.  Bonds  :    Rights  of  bona  fide  holders. 

Even  if  the  calling  an  election  by  the  board  of  supervisors  without  a 
further  act  of  the  legislature  were  irregular,  such  irregularity  could 
not  affect  the  validity  of  bonds  issued  pursuant  to  the  vote  taken  at 
such  election,,  after  those  bonds  had  passed  into  the  hands  of  bona  fide 
purchasers  without  notice  and  for  value.2 

1  The  coupon  in  the  case  of  Johnson  v.  County  of  Stark  was  wholly 
different  in  form,  being  the  plain  promise  of  the  county  to  pay.  It  did 
not  raise  the  question  here  involved. 

8  The  power  to  hold  an  election  for  any  purpose  flows  alone  from  the 
(constitution  and  the)  general  assembly.  People  v.  Salomon,  46  111.  415. 
An  election  held  for  any  purpose  by  the  mere  authority  of  the  board  of 
supervisors,  is  therefore  a  nullity.  Regarding  the  second  election  held  to 
repeal  the  restriction  as  clearly  irregular,  the  only  question  remaining  is, 
whether  a  county,  when  authorized  by  the  legislature  to  vote  a  subscription 
to  stock,  can  annex  thereto  a  condition  which  the  legislature  has  not  author- 
ized. If  they  cannot,  then  the  question  of  subscription  or  not  was  never 
properly  submitted  to  the  voters  of  Mercer  county,  for  unless  the  submis- 
sion is  in  a  mode  authorized  by  the  act,  it  is  a  void  submission.    People 
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4.  Fokmer  Decision  :    Approved  and  distinguished. 

The  principle  decided  in  Marshall  Co.  v.  Cook,  38  111.  44,  that  an  elec- 
tion called  by  a  county  court  after  township  organization,  has  been 
adopted,  and  the  political  functions  of  the  county  court  are  trans- 
ferred  to  the  board  of  supervisors,  is  void,  is  correct,  but  has  no  appli- 
cation to  a  case  wherein  a  board  of  supervisors  orders  a  second  elec- 
tion, without  special  authority  of  the  legislature,  on  a  question  on 
which  an  election  has  once  been  held  under  an  act  of  the  legislature 
and  an  order  of  the  county  court. 

5.  Evidence  :    In  action  on  coupons. 

In  an  action  on  the  coupons,  the  bonds  to  which  the  coupons  were 
attached  are  competent  evidence  (although  not  declared  on)  as  show- 
ing the  substratum  on  which  the  coupons  rest,  since  if  the  bonds  are 
void  the  coupons  can  have  no  validity. 

6.  Estoppel  :     Of  county,  by  voting  stock  given  it  for  its  bonds,  and  paying 

interest  thereon. 
Where  a  county  receives  stock  in  a  railroad  company  to  the  full  amount 
of  its  subscription,  and  repeatedly*votes  its  stock,  and  pays  the  inter- 
est on  the  bonds  issued  therefor,  it  will  be  estopped  to  say  that 
the  county  is  not  bound  for  the  accruing  interest. 

7.  Common  Counts  :    Evidence  under. 

An  interest  coupon,  though  in  form  neither  a  promise  to  pay  nor  a  draft, 
may  be  introduced  in  evidence  under  the  common  counts  as  a  prom- 
issory note. 

Appeal  from  Mercer.     Hon.  John  S.  Thompson,  J. 

In  this  suit  the  plaintiff  declares  only  on  the  common  counts. 
On  the  trial  he  offered  in  evidence  a  bond,  with  coupons  at- 
tached, purporting  to  be  issued  by  Mercer  county  to  the  West- 
ern Air  Line  railroad,  for  $1,000,  payable  in  twenty  years,  with 
interest  at  six  per  cent.,  payable  on  the  first  day  of  July  in  each 
year  on  presentation  of    the  coupon;    also  the  certificate  of 
Robert  Schenck,  president  of  the  railroad  company,  that  the  bond 
was  "negotiated  and  delivered"  on  October  1,  1856;  and  that 
according  to  the  terms  thereof  interest  will  accrue  and  be  pay- 
ex  rel.  v.  Salomon,  supra.   But  if  the  county  court  had  the  power  to  submit 
the  question  with  the  condition,  then  its  power  was  exhausted,  the  condi- 
tion was  binding,  no  election  was  valid  without  a  new  act  to  authorize  it, 
and  the  bonds  as  issued  were  void.    In  Marshall  Co.  v.  Cook,  38  111.  44 
(which  see,  and  note),  it  was  held  that  if  the  officers  of  the  county  lacked 
the  legal  power  to  issue  the  bonds,  it  could  not  be  made  valid  by  subse- 
quent acts  of  acquiescence. 
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able  to  the  holder.  To  the  bond  was  subjoined  fourteen  cou- 
pons in  the  form  set  forth  in  the  opinion  of  the  court.  Plaintiff 
also  offered  in  evidence  forty-seven  other  coupons,  similar,  ex- 
cept as  to  time  of  payment  and  number  of  bond.  And  it  was 
stipulated  that  the  bonds  from  which  all  the  coupons  sued  on 
were  detached  were  similar  to  that  read  except  in  number.  The 
admission  of  the  bonds  and  coupons  in  evidence  was  objected  to 
inter  alia,  because  not^declared  on;  because  the  board  of  super- 
visors had  no  authority  to  issue  the  same;  because  no  election 
was  ever  held  to  authorize  the  board  to  issue  unconditional 
bonds,  and  because  they  were  issued  without  authority  of  law; 
because  the  coupons  contained  no  promise  to  pay,  and,  if  in- 
tended as  a  draft  or  order,  were  not  drawn  on  any  drawee  or 
accepted.  It  was  admitted  that  the  coupons  had  been  presented 
for  payment  and  payment  refused.  Plaintiff  also  offered  in 
evidence  an  order  of  the  county  court  of  Mercer  county,  made 
May  3,  1853,  for  the  holding  of  an  election  on  June  11,  1853, 
to  vote  for  or  against  the  county  of  Mercer  issuing  said  stock, 
provided  said  bonds  are  not  issued  until  a  sufficient  amount  of 
capital  stock  is  subscribed  to  build  said  road;  also  an  entry  at 
the  county  court  at  the  December  Term,  1853,  that  the  court 
was  satisfied  a  majority  of  the  legal  voters  had  voted  for  the  sub- 
scription, and  that  the  court  thereupon  subscribed  the  $100,000 
for  said  county  to  said  purpose;  also  the  record  of  the  board  of 
supervisors  for  June  7,  1855,  showing  a  petition  by  the  rail- 
road company  that  the  order  of  the  county  court  be  so  amended 
that  the  bonds  may  be  issued  unconditionally,  but  the  funds 
arising  from  the  sale  thereof  to  be  expended  in  the  county; 
also  the  order  of  the  county  court  for  an  election  to  be  held  on 
August  7,  then  next,  for  repealing  the  condition;  also  a  record 
of  the  board  of  supervisors  of  September  10,  1855,  that  the 
people  by  vote  had  removed  the  restriction,  and  authorized  the 
bonds  to  issue  unconditionally;  also  the  record  of  the  issue  of 
the  bonds  without  condition;  defendant  proved  that  township 
organization  was  adopted  by  a  vote  at  the  November  election, 
held  in  1853,  and  it  was  stipulated  that  at  the  time  the  sub- 
scription was  made  and  the  bonds  issued,  there  was  not  a  suffi- 
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cient  amount,  including  the  $100,000  subscribed  by  said  county, 
to  build  said  road.  ISTo  proof  was  offered  that  the  bonds  or 
coupons  were  held  by  bona  fide  holders,  without  notice  or  for 
value,  or  by  whom  they  were  held,  other  than  their  production 
in  court.  The  court  found  the  issues  for  the  plaintiff  and  ren- 
dered judgment  for  $2,820.     Defendants  appeal. 

Goudy  and  Chandler,  for  appellants,  submit  no  argument. 

J.  B.  <&  I.  N.  Bassett,  for  appellee,  cite  Johnson  v.  Stark 
Co.  24  111.  90. 

[140*]  *Bkeese,  C.  J.  This  was  an  action  of  assumpsit, 
brought  to  the  circuit  court  of  Mercer  county,  at  the 
March  Term,  1866,  by  William  Hubbard,  against  the  board  of 
supervisors  of  that  county,  and  such  proceedings  were  had  that 
a  judgment  was  rendered  for  the  plaintiff  for  his  damages. 

To  reverse  this  judgment,  the  supervisors  appeal  to  this 
court.  The  declaration  contained  the  common  money  counts, 
with  a  notice  attached  that  certain  interest  coupons  would  be 
offered  in  evidence.  The  cause  was  tried  by  the  court  without 
a  jury. 

The  plaintiff,  to  maintain  his  case,  offered  in  evidence  a  cer- 
tain bond  for  $1,000,  with  coupons  attached,  purporting  to  be 
issued  by  Mercer  county  to  the  Western  Air  Line  Railroad 
company,  bearing  date  April  18, 1856,  and  payable  to  the  order 
of  that  company,  with  a  certificate  of  the  president  of  the 
company  indorsed  thereon,  that  the  bond  was  negotiated  and 
delivered  on  the  1st  day  of  October,  1856. 

To  this  bond  were  fourteen  coupons,  each  for  the  sum  of 
sixty  dollars,  payable  at  different  times.  The  form  of  the  cou- 
pons was  as  follows: 

"  Six  per  cent,  stock,  Mercer  county,  State  of  Illinois,  rail- 
road bond,  No.  20.  Pay  the  bearer  sixty  dollars  on  first 
day  of  July,  1863,  interest  to  that  date.       John  Cowden, 

"Chairman  of  Board  of  Supervisors  of  Mercer  County" 

The  other  coupons  were  the  same,  except  as  to  the  time  of 
payment.     The  defendants  objected  to  the  bond  for  the  reasons, 
first,  that  it  showed  no  legal  liability  on  its  face;  second,  it  was 
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not  declared  on;  third,  the  board  of  supervisors  had  no  au- 
thority to  issue  it;  fourth,  there  was  no  election  ever 
held  to  *  authorize  the  board  of    supervisors  to  sub-  [141*] 
scribe  unconditional  stock  and  issue  unconditional  bonds; 
and  fifth,  the  bonds  were  issued  without  authority  of  law. 

These  objections  being  overruled,  the  plaintiff  then  intro- 
duced in  evidence  forty-seven  coupons,  each  for  the  sum  of 
sixty  dollars,  similar  to  the  above,  except  as  to  time  of  pay- 
ment and  number  of  bond.  The  defendants  objected  to  these 
coupons  for  the  reasons  urged  above  against  the  admission  of 
the  bonds,  and  for  the  further  reasons  that  they  showed  no  legal 
liability  on  their  face,  that  they  were  issued  without  authority 
of  law,  and  were  void. 

These  objections  being  overruled,  the  court  found  for  the 
plaintiff  the  amount  of  the  several  coupons,  and  having  over- 
ruled a  motion  for  a  new  trial,  to  which  the  defendants  ex- 
cepted, rendered  judgment  for  the  amount  found. 

As  appellants  have  furnished  no  brief  of  points  on  which 
they  rely  to  reverse  the  judgment,  we  are  obliged  to  gather 
them  from  the  facts  contained  in  the  abstract,  and  the  reasons 
urged  by  them,  as  found  therein,  against  the  introduction  of 
the  bond,  Eo.  20,  and  the  coupons,  in  evidence. 

The  suit  is  not  brought  on  the  bonds,  but  on  the  coupons 
attached  to  them,  and  putting  a  bond  in  evidence  was  merely 
furnishing  the  substratum  on  which  the  coupons  rested. 

It  will  not  be  denied,  if  that  was  without  foundation,  the 
superstructure  must  fall  and  the  coupons  have  no  validity. 

We  see  no  ground  for  the  reasons  urged  against  the  admis- 
sion of  the  bond.  The  question  of  submission  or  no  submis- 
sion was  properly  submitted  by  the  county  court  of  Mercer 
county  before  township  organization  was  adopted  in  that  county, 
and  the  required  majority  vote  was  obtained  in  favor  of  the 
mission.  It  is  true,  there  was  a  condition  in  the  submission  of 
the  question  to  the  people,  to  the  effect  that  bonds  should  not 
be  issued  until  a  sufficient  amount  of  capital  stock  was  sub- 
scribed to  build  the  road.  The  act  of  the  legislature  authoriz- 
ing the  submission  of  the  question  imposed  no  condition,  and 
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without  declaring  the  one  above  quoted  to  be  unwarranted  by 
the  act  of  the  legislature,  it  is  sufficient  to  advert  to  the 
[142*]  fact,  *  that  at  a  subsequent  election  had,  on  the  petition 
of  the  railroad  authorities,  the  above  condition  was 
annulled  by  a  majority  vote  of  the  people,  and  the  bonds  in 
question  issued  thereafter. 

It  cannot  be  denied,  if  the  question,  when  first  submitted  to 
the  people,  was  improperly  trammeled  with  a  condition,  the 
same  people  imposing  the  condition  had  a  clear  right  on  a 
second  submission  to  them  of  the  entire  question,  to  remove  the 
condition,  which  they  did. 

Intervening  the  time  of  the  first  submission  by  the  county 
court  of  the  question,  in  1853,  the  county  adopted  township 
organization,  thereby  making  it  necessary  that  the  submission 
ordered  on  the  petition  of  the  railroad  company  in  1856,  should 
have  been  ordered  by  the  board  of  supervisors,  and  the  bonds 
be  issued  by  that  authority. 

It  is  shown  by  the  record,  that  the  county  received  stock  in 
this  railroad  company  to  the  full  amount  of  their  subscription, 
and  have  repeatedly  voted  the  stock  and  paid  the  interest  on  the 
bonds,  and  it  is  not  for  them  now  to  say  the  county  is  not 
bound  for  the  accruing  interest. 

Whatever  mere  irregularity  there  may  have  been  in  the  elec- 
tion on  the  question  of  the  issue  of  these  bonds,  it  could  not  be 
urged  against  the  payment  of  these  coupons,  the  bonds  to 
which  they  were  attached  having  passed  into  the  hands  of  in- 
nocent purchasers,  without  notice  of  any  defects  or  irregulari- 
ties, and  the  county  paying  the  interest  as  it  accrued,  and  voting 
in  the  direction  of  the  affairs  of  the  company. 

In  the  case  of  Marshall  County  v.  Cook,  38  111.  44,  the  elec- 
tion having  been  ordered  by  the  county  court,  after  township 
organization  had  been  adopted  and  a  board  of  supervisors  in- 
augurated, it  was  held  such  election  was  illegal,  and  the  bonds 
issued  thereafter  void  even  in  the  hands  of  an  innocent  pur- 
chaser without  notice,  but  that  has  no  application  to  this  case. 

The  point  that  the  coupons  show  no  legal  liability  on  their 
face,  and  were  of  no  legal  force  or  effect;  that,  if  intended 
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as  a  promise  to  pay,  there  was  no  promise,  and  if  as  a  direction, 
they  were  not  addressed  to  any  person,  is  fully  answered  by 
the  decision  of  this  court  in  Johnson  v.  Stark  County, 
24  111.  *75.  It  was  there  held  that  a  note  not  under  [143*] 
seal,  payable  to  bearer,  was  admissible  under  the  com- 
mon money  counts,  and  is  evidence  that  the  bearer  has  lent 
money  to  the  makers,  or  that  he  paid  money  for  the  use  of  the 
makers,  for  which  the  law  implies  a  promise  to  pay  him  the 
amount  srjecified  in  the  instrument  when  it  falls  due.  In 
either  event  the  coupons  were  admissible  under  the  appropriate 
money  counts. 

More  recent  decisions  place  these  coupons  in  the  condition 
of  bank  bills  payable  to  bearer,  and  no  one  will  deny  such  bills 
can  be  given  in  evidence,  in  a  suit  by  the  bearer  against  the 
bank  issuing  them,  under  the  common  counts. 

We  see  no  difference  between  coupons  payable  to  bearer  for 
a  sum  certain,  and  a  bank  bill.  They  alike  pass  by  delivery 
only. 

There  being  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Cyprian  Jones  vs.  George  W.  Bliss. 

1.  Partnership  :  Sale  by  a  retiring  partner  to  his  copartner,  of  all  the  look 
debts,  passes  a  debt  against  the  retiring  partner. 
Where,  upon  the  dissolution  of  a  partnership  between  J.  &  B.,  the  former 
bought  the  entire  interest  of  the  latter  in  the  business  and  firm  prop- 
erty, and  the  former  was  to  pay  the  latter  a  certain  sum  of  money  in 
installments,  and  was  also  to  pay  all  the  debts  of  the  concern  and 
have  all  the  assets,  among  which  book  accounts  and  choses  in  action 
were  especially  enumerated ;  and  among  the  book  accounts  at  the 
date  of  the  sale  was  one  against  B.  which  was  not  excepted  from  such 
transfer:  Held,  on  a  bill  filed  by  J.  and  F.  against  B.  to  set  off  this 
account  on  the  debt  due  from  J.  and  F.  to  B.,  that,  notwithstanding 
an  action  at  law  could  not  have  been  maintained  to  recover  it,  it  was 
nevertheless  a  book  account  equitably  due  from  B.  to  the  firm,  and 

that  a  demurrer  to  the  bill  was  improperly  sustained. 
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2.  Same  :    Debts  betioeen  partners  and  firm  enforcible  in  equity. 

A  partnership  creates  an  artificial  entity  distinct  from  the  constituent 
members  of  the  firm,  and  in  a  court  of  chancery,  debts  due  from  the 
firm  to  an  individual  member,  or  from  a  member  to  the  firm,  are 
recognized  and  protected. 

3.  Injunction  :    To  stay  suit  at  law. 

It  seems  that  a  debtor  and  his  surety  may  unite  in  a  bill  filed  to  stay  a 
suit  brought  against  them  jointly,  until  such  time  as  an  accounting 
can  be  had  between  such  debtor  and  the  plaintiff  in  such  suit,  on  the 
partnership  matters  out  of  which  the  debt  sued  on  arises. 

Appeal  from  Bureau.     Hon.  M.  E.  Hollister,  J. 

This  was  a  bill  in  chancery  filed  by  Jones  and  one  Eobert 
Farwell  against  Bliss,  to  restrain  Bliss  from  prosecuting  a  suit 
at  law,  which  Bliss  had  brought  against  Jones  and  Farwell,  in 
the  circuit  court  of  Bureau  county.  A  demurrer  was  sustained 
to  the  bill,  and  judgment  rendered  in  favor  of  the  defendant 
on  the  demurrer.     Jones  appeals. 

Farwell  <&  Herron,  for  appellant,  argued  that  the  account 
against  Bliss,  being  part  of  the  effects  of  the  firm  of  Jones  & 
Bliss,  passed  to  Jones  by  the  assignment,  and  Farwell  being 
surety  for  Jones  on  the  agreement  to  pay  Bliss  a  given  sum  of 
money  for  said  account,  had  an  interest  in  having  that  indebt- 
edness of  Bliss  to  the  firm  of  Jones  &  Bliss,  applied  in  full  or 
part  payment  of  what  Jones  was  owing  Bliss  on  the  agreement. 
But  even  if  Farwell  has  no  interest,  Jones  ought  not  to  be 
denied  the  relief  to  which  he  shows  himself  entitled. 

Eckels  <&  Kyle,  for  appellee,  contended  that  the  bill  was  not 
filed  for  a  partnership  accounting,  but  to  restrain  Bliss  from 
suing  Jones  &  Farwell  until  Jones  could  get  a  decree  for  the 
sum  claimed  to  be  due  from  Bliss  to  Jones  &  Bliss.  It  is  not 
averred  that  Bliss  is  insolvent,  nor  denied  that  Bliss  has  a  good 
cause  of  action  against  Jones  &  Farwell.  Jones  &  Farwell 
cannot  call  for  an  accounting  between  Jones  &  Bliss,  nor  does 
the  bill  show  the  terms  of  the  partnership,  or  that  Bliss  may 
not  have  furnished  so  much  more  capital  than  Jones  as  to  leave 
the  right  to  relief  still  in  Bliss'  favor. 


[144*]      ^Lawrence,  J.   Jones  and  Bliss  being  partners  in  the 
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business  of  butchers,  the  former,  after  ten  months  of  co- 
partnership, bought  the  entire  interest  of  the  latter  in  the  busi- 
ness and  firm  property.  Jones  was  to  pay  Bliss  a  certain  sum 
of  money  in  installments,  and  also  to  pay  all  the  debts  of  the 
concern  and  have  all  the  assets,  among  which  book  accounts 
and  choses  in  action  were  especially  enumerated.  Among  the 
book  accounts  at  the  date  of  the  sale  was  one  for  $141.62 
against  Bliss,  and  the  object  of  the  bill  in  this  case  was  to  set 
off  this  account  on  the  debt  due  from  Jones  to  Bliss.  It  is  in- 
sisted that  this  cannot  be  regarded  as  a  debt  due  the  firm,  as  no 
action  at  law  could  have  been  maintained  to  recover  it,  and,  if 
viewed  as  a  debt,  Bliss  would  be  both  the  debtor  and  the 
creditor.  But  the  question  before  us  is,  what  was  the  intention 
of  these  parties  as  indicated  by  their  written  words?  Jones 
was  to  have  all  the  book  accounts,  and  among  them  was  one 
against  Bliss,  which  was  not  excepted  from  the  general  transfer. 
It  does  not  matter  that  it  was  not  collectable  at  law.  It  was 
nevertheless  a  book  account,  the  payment  of  which  was  equita- 
bly due  from  Bliss  to  the  firm,  and  the  payment  of  which 
equity  would  have  secured  on  a  '^settlement  of  the  part-  [145*] 
nership  affairs.  A  partnership  creates  an  artificial 
entity,  distinct  from  the  constituent  members  of  the  firm,  and 
in  a  court  of  chancery  debts  due  from  the  firm  to  an  individual 
member,  or  from  a  member  to  the  firm,  are  constantly  recog- 
nized and  protected.  We  see  no  reason  for  holding  the  account 
against  Bliss  is  to  be  excepted,  by  implication,  from  the  lan- 
guage of  the  assignment,  by  which,  in  terms,  it  was  certainly 
covered.  The  demurrer  to  the  bill  should  have  been  overruled. 
Reversed  and  remanded. 

"Walker,  J.,  dissents. 
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Lawson  A.  Winslow  and   Stephen  C.  Gillett  vs.  Thomas 
Eewlan  and  James  Hennessy. 

1.  Practice:    Right  of  a  coplaintiff  to  dismiss  the  suit. 

One  of  two  joint  plaintiffs  (unless  where  husband  and  wife  sue  jointly) 
has  no  power  against  the  objections  of  the  other,  to  dismiss  a  suit, 
unless  he  can  satisfy  the  court  that  the  latter  has  no  interest  in  the 
claim,  or  that  he  is  liable  to  be  injured  by  its  further  prosecution,  and 
even  then  he  has  no  such  right,  if  his  coplaintiff  shall  indemnify 
him  against  loss. 

2.  Practice  in  Supreme  Court  :    Refusal  so  to  dismiss  can  not  be  as- 

signed as  error  by  defendant. 
Where  the  court  refuses  the  motion  of  a  co-plaintiff  to  dismiss  the  suit, 
this  can  not  be  assigned  as  error  by  the  defendant. 

3.  Same  :    Exceptions  must  be  taken  and  preserved  in  the  record.1 

The  ruling  of  the  court  below  upon  the  competency  of  a  witness  will  not 
be  reviewed  by  the  appellate  court,  unless  an  exception  was  taken 
thereto  and  preserved  in  the  record. 

4.  Practice  :    Objections  to  depositions,  when  to  be  taken.'1 

It  is  too  late  to  object  to  mere  matters  of  form  in  depositions,  as  to  the 
sufficiency  of  the  notice,  on  the  trial.  To  permit  such  a  practice 
would  be  to  entrap  the  party  offering  them. 

If  formal  objections  to  depositions  exist,  they  should  be  taken  and 
settled  on  exception  before  the  trial,  so  that  if  they  are  sustained,  the 
party  in  whose  favor  they  were  taken,  may  otherwise  procure  the  evi- 
dence of  the  witness  on  the  trial,  or  retake  his  deposition. 

Only  objections  to  the  substance  or  pertinency  of  evidence  taken 
by  deposition,  can  be  taken  at  the  trial. 

5.  Torts:    Recovery  may  be  had  against  one  or  more  of  several  defendants. 
It  is  a  well  settled  rule  in  actions  for  torts,  that,  in  an  action  against  sev- 
eral, the  plaintiff  can  recover  against  as  many,  and  only  such,  defend- 
ants, as  he  proves  to  be  guilty.    If  several  are  sued  in  the  same  action, 
they  cannot  be  charged  in  the  declaration  otherwise  than  jointly. 

6.  Partnership:    Admissions  of  one  partner  after  dissolution,  incompe- 

tent to  bind  copartners. 
The  statements,  whether  written  or  verbal,  of  one  of  several   partners, 
made  after  a  dissolution  of  the  firm,  although  relating  to  its  busi- 
ness before  the  dissolution,  are  incompetent  to  charge  the  other  mem- 
bers of  the  firm. 

1  Block  v.  Town  of  Jacksonville,  36  111.  301;  Hitt  v.  Sharer,  34  id.  9; 
McClurkin  v.  Ewing,42  id.  283;  Seible  v.  Vaughan,  69  id.  257;  McPherson 
v.  Hall,  44  id.  265;  McPherson  v.  Nelson,  id.  124. 

2  See  Goodrich  v.  Hanson,  33  111.  499,  and  note. 
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7.  Same:    Same. 
Nor  is  the  rule  different,  when  the  admissions  sought  to  be  used  are 
made  by  either  a  plaintiff  or  defendant.    A  coplaintiff,  after  a  dissolu- 
tion of  a  partnership,  is  no  more  an  agent  of  his  coplaintiff,  than  is 
such  a  defendant  of  the  other  members  of  a  dissolved  copartnership. 
8   Measure  of  Damages:    In  case  for  deceit. 

In  an  action  in  the  case  for  deceit,  in  the  sale  of  personal  property,  if 
fraud  is  established  the  amount  of  the  damages  sustained  is  the  dif- 
ference in  the  worth  of  the  property  as  represented  and  its  real  value. 
9.  Evidence  :     Value,  how  proved. 

The  value  of  property  may  be  proved  in  a  variety  of  modes,  and  a  party 
is  not  limited  to  any  one  to  the  exclusion  of  others. 

There  is,  therefore,  no  error  in  allowing  a  witness  to  testify  to  the 
value  of  a  portion  of  the  property  in  controversy,  as  by  ascertaining  the 
value  of  a  portion,  the  jury  may  be  enabled  to  determine  whether  the 
estimated  value  of  the  whole  property  is  correct. 

10.  Same:    Hearsay ;  Letters  from  third  parties  inadmissible. 

Letters  received  by  a  party  to  a  suit  from  persons  residing  in  other  states, 
being  but  the  ex  parte  statements  of  those  who  wrote  them,  and  not 
under  oath,  are  inadmissible  as  evidence. 

11.  Error:    Must  be  shown. 

When  a  party  brings  a  case  to  the  supreme  court  and  seeks  a  reversal,  it 
devolves  upon  him  to  show  that  error  has  been  committed,  to  his 
injury,  by  the  court  trying  the  cause.1 

12.  Witnesses  :  Party  producing  must  state  what  he  expects  to  prove  by  them. 
A  party  proposing  to  examine  a  witness,  should  state  what  he  expects 

to  prove  by  him,  so  that  the  court  can  determine  whether  it  is  ma- 
terial to  his  case,  and  unless  he  does  so,  he  can  not  assign  as  error  the 
refusal  of  the  court  to  permit  such  witness  to  testify. 

13.  Same:    Foundation  for  impeachment  of . 

In  order  to  impeach  a  witness  by  showing  that  he  has  made  a  contradic- 
tory statement  on  a  former  occasion,  a  proper  foundation  must  be 
laid.  His  attention  should  be  distinctly  called  to  the  particular  state- 
ment he  is  alleged  to  have  made,  with  the  particulars  of  time,  place, 
and  circumstances,  that  he  may  have  an  opportunity  of  correcting 
any  mistake  he  may  have  made  before  he  is  impeached.  The  law 
will  not  permit  a  man  to  be  proved  to  have  committed  perjury,  and 
leave  his  character  blackened  and  destroyed,  until  it  appears  the  state- 
ment was  deliberately  and  intentionally]  made.  Such  consequences 
should  not  follow  a  want  of  recollection,  misapprehension,  or  even 
inattention. 

Appeal  from  Aurora  Common  Pleas.     R.  G-.  Montont,  J. 

1  See  Ottawa  Gas  Light  &  Coke  Co.  v.  Graham,  35  111.  346,  and  note. 
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This  was  an  action  of  case  brought  by  Newlan  and  Hennessy 
against  Winslow  and  Gillett  for  alleged  deceit  used  by  the  lat- 
ter on  the  sale  of  a  right  to  manufacture  "Patric's  Rotary 
Grain  Separator  "  for  "Wisconsin  and  Indiana,  together  with  cer- 
tain "  shop  "  property  used  in  the  manufacture  of  the  machines, 
and  $600  to  $800  worth  of  machines  sold,  or  money  due  there- 
for, in  Wisconsin.  Hennessy  had  paid  $1,000  in  cash;  New- 
Ian  had  turned  in  land  worth  $1,000,  and  plaintiff  had  given 
two  notes  for  $1,000  each,  making  in  all  $4,000,  if  the  notes 
were  paid.  The  principal  witness  to  prove  the  terms  of  the 
sale  by  Winslow  and  Gillett  to  Newlan  and  Hennessy  was  one 
Buck,  who,  being  about  to*  buy  Newlan's  interest,  was  taken  by 
Newlan  to  Gillett,  so  that  as  Gillett  had  represented  to  Newlan 
so,  and  not  otherwise,  Newlan  would  represent  to  Buck,  viz. : 
that  the  separator  was  a  perfect  success,  giving  universal  satis- 
faction; that  the  money  for  machines  sent  to  Wisconsin  was 
due,  and  all  a  man  had  to  do  was  to  go  and  get  it,  and  certain 
other  representations,  all  of  which  Buck  swore  that  Gillett  as- 
sented to.  On  these  representations  Buck  bought,  went  to  Wis- 
consin, claimed  to  have  found  the  representations  generally  false, 
returned  and  reconveyed  the  patent  to  the  plaintiffs  and  released 
them  from  all  claims,  on  an  agreement  that  if  plaintiffs  recovered 
on  a  certain  bill  in  chancery,  filed  by  them  against  defendants, 
then  Newlan  was  to  convey  to  Dr.  Buck,  in  trust  for  witness'  wife, 
certain  land  in  Kankakee,  in  exchange  for  the  lands  Mrs.  Buck 
had  conveyed  to  ISTewlan  for  the  patent.  The  jury  found  a  ver- 
dict for  the  plaintiffs  below,  and  assessed  the  damages  at  $2,284. 

Wagner  da  Canfield^  for  appellants. 

O.  J.  Metzner,  for  appellees. 

[147*]  *  Walker,  J.  It  appears  that  Hennessy,  one  of  the 
plaintiffs,  entered  a  motion  to  dismiss  the  suit,  but  the 
other  plaintiff  resisted  the  application,  and  the  motion  was 
overruled.  It  may  be  asked,  how  appellants  can  assign  this  for 
error.  They  did  not  enter  the  motion,  and  it  was  only  a  de- 
cision against  one  of  the  plaintiffs.  If  they,  by  collusion,  pro- 
cured Hennessy  to  enter  the  motion,  then  it  was  a  fraud  upon 
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Newlan,  that  the  court  would  not  aid  in  consummating. 
Again,  it  may  well  be  doubted  whether  one  of  several  joint 
plaintiffs  has  the  power,  against  the  objections  of  the  other,  to 
dismiss  a  suit,  unless  he  can  satisfy  the  court  that  the  latter  has 
no  interest  in  the  claim,  or  that  he  is  liable  to  be  injured  by  its 
further  prosecution,  and  even  then  he  has  no  such  right  if  his 
co-plaintiff  shall  indemnify  him  against  loss.  In  such  a  case, 
the  motion  is  at  most  without  authority,  unless  it  be  where  hus- 
band and  wife  sue  jointly,  and,  when  resisted,  a  necessity  must 
be  shown  for  it,  or  the  motion  will  not  be  allowed.  There  was 
no  error  in  refusing  to  dismiss  the  suit  in  this  case,  as  proper 
indemnity  was  given. 

The  record  in  this  case  is  voluminous,  and  several  errors  are 
assigned  upon  the  record,  and  urged  upon  the  hearing,  which  are 
not  presented  by  the  abstract  filed.  Of  this  character  is  the  objec- 
tion to  Buck's  evidence  on  the  ground  of  interest.  But  we  have 
looked  into  the  record  and  find  that  sufficient  releases  were  execu- 
ted by  the  parties  to  render  him  competent.  But  if  this  were 
not  so,  it  fails  to  appear  that  any  exception  was  taken  and 
*  preserved,  to  its  admission.  In  the  absence  of  such  an  [148*] 
exception,  we  cannot  be  asked  to  review  the  decision  of 
the  court  below. 

The  exception  taken  to  what  Buck  said  Jackman  &  Allen  as- 
signed as  the  reason  for  not  paying  the  money  claimed  to  be  due 
for  a  machine  they  had  bought,  was  immaterial.  We  do  not  see 
that  it  could  have  influenced  the  jury  in  finding  their  verdict. 
Again,  if  it  was  represented,  as  alleged,  that  the  money  was  due, 
and  would  be  paid  when  called  for,  and  payment  was  not  thus 
made,  it  was  proper  for  the  jury  to  know  whether  it  was  from 
inability  or  other  cause,  and  whether  other  reasons  were  assigned 
for  not  paying.  If  appellants  feared  that  it  might  mislead,  they 
should  have  asked  a  properly  prepared  instruction. 

It  is  insisted  that  the  court  erred  in  refusing  to  exclude  Buck's 
testimony  from  the  jury,  on  the  grounds  of  his  interest,  and 
because  appellees  had  declared  for  a  joint  fraud  by  appellants, 
and  that  from  the  evidence,  if  a  fraud  was  committed,  it  was 
by  but  one  of  appellees.     We  have  seen  that  Buck  was  not  dis- 
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qualified  by  interest.  Again,  this  is  an  action  for  tort,  and  it  is 
a  rule  of  practice  coeval  with  our  system  of  jurisprudence,  that 
a  plaintiff  may  recover  against  as  many,  and  only  such,  defend- 
ants, as  he  proves  to  be  guilty,  in  this  form  of  action.  If  sued 
in  the  same  action,  they  could  not  be  charged  in  the  declaration 
otherwise  than  jointly.  It  would  therefore  have  been  error  for 
the  court  to  have  excluded  this  evidence.  It  would  have  been 
proper  to  instruct  the  jury  that  if  one  of  the  appellees  did  not 
participate  in  the  fraud,  they  should  find  for  him.  There  is  no 
force  in  this  objection. 

Under  the  uniform  and  repeated  decisions  of  this  court,  it  is 
too  late  to  object  to  mere  matters  of  form  to  depositions  on  the 
trial.  To  permit  such  a  practice  would  be  to  entrap  the  party 
offering  them.  If  formal  objections  exist  they  should  be  taken 
and  settled  on  exceptions  before  the  trial,  so  that,  if  they  are  sus- 
tained, the  party  in  whose  favor  they  are  taken  may  otherwise 
procure  the  evidence  of  the  witness  on  the  trial,  or  retake  his 
deposition.  The  objection  to  Jackman's  deposition,  as  to 
[149*]  *  the  sufficiency  of  the  notice,  came  too  late  on  the  trial. 
Objections  to  the  substance  or  pertinency  of  the  evidence 
could  only  be  taken  at  that  stage  of  the  case. 

In  the  case  of  Miller  v.  JVeimerich,  19  111.  172,  this  court 
held,  that  the  statements,  whether  written  or  verbal,  of  one  of 
several  partners,  made  after  a  dissolution  of  the  firm,  although 
relating  to  its  business  before  the  dissolution,  are  incompetent 
to  charge  the  other  members  of  the  firm.  '  After  a  dissolution 
each  member  of  the  prior  firm  ceases  to  be  an  agent  for  the 
others,  and  is  powerless  to  contract  a  debt,  or  create  a  liability 
binding  on  the  firm,  and  hence  cannot  bind  it  by  admissions. 
~Nov  do  we  see  any  distinction  or  reason  for  a  different  rule, 
when  the  admissions  sought  to  be  used  are  made  by  either  a 
plaintiff  or  defendant.  In  either  case  the  reason  is  the  same. 
A  co-plaintiff,  after  a  dissolution  of  a  partnership,  is  no  more  an 
agent  of  his  co-plaintiff  than  is  such  a  defendant  of  the  other 
members  of  the  dissolved  copartnership.  The  reason  why  one 
partner  may  bind  the  firm  in  the  usual  course  of  business  is, 
that  he  is  the  agent  of  the  other  partners,  within  the  scope  of 
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its  business.  Hence,  the  admissions  of  Hennessy,  after  the  dis- 
solution of  the  copartnership,  did  not  bind  Newlan,  and  the y 
were  properly  rejected,  under  the  authority  of  Miller  v.  Neim- 
erick,  supra. 

It  is  objected  that  the  court  below  erred  in  permitting  Stolp 
to  testify  as  to  the  value  of  the  tools,  materials  or  machinery,  at 
the  time  of  the  sale  by  appellants  to  appellees.  We  perceive 
no  objection  to  this  evidence.  If  fraud  was  established,  then 
the  question  to  be  settled  was  the  amount  of  the  damages  sus- 
tained, and  there  can  be  no  doubt  that  it  was  the  difference  in 
the  worth  of  the  property  as  represented  and  its  real  value. 
By  ascertaining  the  value  of  a  portion  of  the  property,  the  jury 
might  be  enabled  to  determine  whether  the  estimated  value  of 
other  property  was  correct.  In  ascertaining  the  value  of  prop- 
erty, it  may  be  proved  in  a  variety  of  modes,  and  a  party  is  not 
limited  to  any  one  to  the  exclusion  of  others.  We  regard  this 
evidence  as  proper,  because  it  tended  to  prove  the  issue  which 
the  jury  were  trying. 

*Itis  again  insisted,  that  the  court  erred  in  not  per-  [150*] 
mitting  appellants  to  read  letters  received  by  them  from 
parties  residing  in  other  states.  In  this  the  ruling  of  the  court 
was  correct.  They  were  not  under  oath,  and  were  made  ex 
parte,  and  without  the  opportunity  of  cross-examination  by  ap- 
pellees. They  were  but  the  mere  statements  of  those  who 
wrote  them,  and  were,  according  to  all  the  rules  of  evidence,  in- 
admissible. If  appellants  desired  to  avail  themselves  of  the 
testimony  of  those  persons,  they  should  have  taken  their  depo- 
sitions, or  procured  their  attendance  as  witnesses. 

It  is  also  insisted,  that  the  court  below  erred  in  refusing  to 
permit  Hennessy  to  testify  when  called  as  a  witness  by  defend- 
ants below.  We  are  referred  to  the  case  of  Bell  v.  Thompson, 
34  111.  529,  in  support  of  the  proposition.  In  this  case  it  does 
not  appear  what  appellants  expected  to  prove  by  the  witness. 

It  is  not  stated  in  the  record,  and  we  cannot  judicially  know, 
that  he  would  have  testified  to  any  fact  that  would  have  been 
beneficial  to  them.  When  they  proposed  to  examine  him,  they 
should  have  stated  what  they  could  prove  by  him,  so  that  the 
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court  could  Lave  determined  whether  it  would  have  been 
material  to  their  defense.  "When  a  party  brings  a  case  to  this 
court,  and  asks  a  reversal,  it  devolves  upon  him  to  show  that 
error  has  been  committed,  to  his  injury,  by  the  court  trying 
the  cause.  And  he  does  not  show  such  an  error  by  simply 
showing  that  he  called  a  witness  that  the  court  would  not  per- 
mit him  to  examine,  unless  it  appears  what  it  was  expected  the 
witness  would  prove.  The  question  does  not  therefore  arise, 
whether  Hennessy  was,  under  the  rule  in  the  case  of  Bell  v. 
Thompson,  a  competent  witness.     In  this  there  was  no  error. 

After  a  careful  examination  of  the  numerous  and  lengthy 
instructions  given  for  each  party,  whilst  a  portion  of  them  may 
not  be  strictly  accurate,  we  believe  they  present  the  law  of  the 
case  as  favorable  as  appellants  were  entitled  to  have  it  given  to 
the  jury.  And  by  a  part  of  them  it  is  more  so  than  they  had  a 
right  to  demand.  Nor  do  we  see  that  those  given  for  appellees 
stated  the  law  unfairly,  or  contain  any  error  of  which 
[151*]  *  appellants  have  a  right  to  complain.  The  principles  of 
those  asked  by  appellants,  which  were  refused,  and  which 
may  have  been  applicable  to  the  case,  were  embodied  and  given 
in  others.  Upon  the  whole  instructions  as  given,  the  case  was 
fairly  presented  to  the  jury,  and  we  discover  no  error  arising 
upon  them. 

It  is  also  insisted,  that  the  court  below  erred  in  not  permit- 
ting appellees  to  contradict  the  witness  Buck,  as  to  what  he  had 
stated  on  a  former  trial.  We,  upon  examining  the  record,  do 
not  find  that  any  foundation  was  laid  for  the  purpose.  It  does 
not  appear  that  he  was  asked  what  he  then  said,  or  whether  he 
did  not  then  state  the  facts  as  they  proposed  to  prove  he  had 
stated  on  the  former  trial.  Under  the  rules  of  evidence,  this 
was  necessary  before  he  could  be  contradicted.  It  is  but  fair 
to  a  witness,  that  his  attention  should  be  distinctly  called  to 
the  particular  statement  he  is  alleged  to  have  made,  with  the 
particulars  of  time,  place  and  circumstances,  that  he  may  have 
an  opportunity  of  correcting  any  mistake  he  may  have  made 
before  he  is  impeached.  The  law  will  not  permit  a  man  to 
be  proved  to  have  committed  perjury,  and  leave  his  character 
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blackened  and  destroyed,  until  it  appears  the  statement  was 
deliberately  and  intentionally  made.  Such  consequences  should 
not  follow  a  want  of  recollection,  misapprehension  or  even  in- 
attention. That  such  a  foundation  for  an  impeachment  of  a 
witness  must  be  laid,  is  a  rule  of  such  uniform  and  constant  ap- 
plication that  reference  to  authority  is  wholly  unnecessary  for 
its  support. 

It  is  urged,  that  the  court  acted  improperly  and  committed 
an  error  in  giving  oral  instructions  to  the  jury  after  they  retired 
to  consider  of  their  verdict.  It  does  not  appear  that  any  such 
instructions  were  given.  Upon  the  jury  coming  into  court  and 
announcing  that  they  were  unable  to  agree,  the  court  informed 
them  of  the  necessity  and  importance  of  their  agreeing  upon 
a  verdict,  and,  unnecessarily  perhaps,  explained  the  reasons  that 
induced  him  to  refuse  to  permit  them  to  be  discharged,  and 
one  of  the  jurymen  inquired  as  to  his  duty  in  reference  to 
concurring  with  his  fellows,  when  the  court  distinctly 
*  informed  him  that  he  should  not  agree  to  a  verdict  [152*] 
unless  he  conscientiously  believed  it  to  be  right.  So  far 
from  interfering  to  induce  this  juror  to  concur,  the  court  dis- 
tinctly informed  him  that  he  ought  not,  unless  he  believed  the 
verdict  was  proper  and  right. 

In  this  entire  record  we  discover  no  error  for  which  the  judg- 
ment should  be  reversed,  and  it  must  therefore  be  affirmed. 

Judgment  affirmed. 


John  R.  Steele  vs.  The  People  of  the  State  of  Illinois. 

1.  Continuance:  Affidavit  for,  in  criminal  cases,  closely  scrutinized. 
Every  person  arrested  for  crime  should  have  a  reasonable  opportunity 

to  prepare  his  defense:  but  he  is  required  to  show  that  he  has  a  de- 
fense, and  his  statement  of  it  will  always  be  closely  scrutinized. 

2.  Same:  Presumption  as  to  prisoner's  statement  in  Ms  affidavit. 

In  construing  an  affidavit  for  a  continuance,  it  must  be  presumed  that 
the  prisoner  has  made  the  strongest  possible  statement  in  his  own 
favor. 
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3.  Same:  Affidavit  must  show  the  materiality  of  the  facts. 

An  affidavit  for  a  continuance  must  not  only  state  the  facts,  but  also  their 
materiality. 

4.  Same  :  Affidavit  for,  held  insufficient. 

Where,  on  indictment  for  attempting  to  pass  as  genuine  a  forged  check, 
the  only  facts  stated  in  the  affidavit  as  constituting  a  defense,  were  that 
he  could  prove  by  L.,  the  absent  witness,  that  he  received  the  check  in 
payment  of  a  precedent  debt,  that  it  was  represented  to  the  prisoner 
to  be  genuine,  and  that  he  received  it  as  such,  and  that  the  name  of 
the  man  who  transferred  it  to  him  was  C. :  Held,  that  the  affidavit 
was  insufficient  to  justify  the  granting  of  a  continuance. 

5.  Same  :  Absence  of  witnesses  to  'prove  good  character,  alone  insufficient. 
Although  evidence  of  the  good  character  of  the  accused  may  be  intro- 
duced in  every  criminal  case,  still,  if  there  is  no  other  ground  of  de- 
fense, a  continuance  will  not  be  granted  for  this  purpose  alone. 

6.  Criminal  Law:  Evidence  to  show  the  scienter. 

On  the  trial  of  an  indictment  for  attempting  to  pass  as  genuine  a  forged 
check,  the  prosecution  may  properly  be  permitted  to  show  that  the 
prisoner,  about  the  same  time,  passed  other  forged  checks,  as  such 
evidence  tends  to  show  the  scienter  and  guilty  knowledge. 

Error  to  Recorder's  Court  of  Chicago.     Hon.  Evert  Yan 

BlJREN,  J. 

The  sufficiency  of  the  evidence  to  warrant  a  conviction  for 
forgery  is  conceded  in  this  case,  and  the  sole  ground  of  error 
relied  upon  is  the  failure  of  the  court  below  to  grant  a  contin- 
uance on  the  following  affidavit,  viz. : 

"  State  of  Illinois,  Recorder's  Court  of  the  City  of  Chicago. 

"J.  R.  Steele  ads.  The  People  of  the  State  of  Illinois. 

"  City  of  Chicago  —  Cook  County  —  ss. 

"  John  R.  Steele,  being  duly  sworn,  says  he  is  indicted  in 
this  court  under  three  indictments  for  forgery,  two  for  passing 
forged  checks,  and  one  for  attempting  to  pass  a  forged  check; 
that  this  affiant  cannot  safely  proceed  to  the  trial  of  either  of 
said  causes  for  the  want  of  material  witnesses  who  are  absent, 
and  whose  presence  this  deponent  has  been  unable  to  procure 
at  this  present  term  of  this  court;  that  John  Lynch  is  a  mate- 
rial witness  for  this  deponent;  that  he  resides  in  the  city  of 
Philadelphia;  that  this  deponent  has  made  every  exertion  in 
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his  power,  by  writing  letters  and  telegraphing,  and  by  the 
exertion  of  his  friends,  to  obtain  his  presence  at  the  present 
term  of  this  court,  and  has  been  unable  to  do  so,  but  verily 
believes  he  can  procure  the  attendance  of  the  said  John  Lynch 
at  the  next  term  of  the  said  court;   that  this  deponent  can 
prove  by  said  John  Lynch  that  the  check  purporting  to  have 
been  drawn  by  H.  M.  Thompson  &  Co.,  was   given  to  this 
affiant  in  payment  of  a  precedent  debt,  and  was  represented  to 
this  deponent  to  be  genuine,  and  he,  the  deponent,  took  it  as 
such;  that  the  name  of  the  man  wTho  thus  transferred  it  to  this 
defendant  is  J.  B.  Cross,  and  that  such  transfer  was  in  the 
afternoon  before  this  defendant  attempted  to  pass  the  same  on 
the  Merchants'  Savings,  Loan  and  Trust  company  of  this  city, 
as  alleged  in  said  indictment;   that  this  deponent  expects  to 
prove  by  John  McCoy,  who  lives  in  the  city  of  New  York, 
that  a  man  by  the  name  of  P.  G.  Rice  or  Wright,  and  not  this 
defendant,  was  the  man  who  presented  the  check  to  the  Union 
National  bank,  as  alleged  in  said  indictment,  and  procured  the 
money  on  the  same,  and  that  he  is  a  man  who  resembles  this 
deponent  in  appearance;  that  said  McCoy  is  a  material  witness 
for  this  defendant,  and  he  cannot  safely  proceed  to  the  trial  of 
said  cause  without  said  witness  McCoy;  that  this  defendant 
has  not  been  able  to  procure  the  attendance  of  said  witnesses, 
but  expects  to  be  able  to  procure  the  attendance  of  said  wit- 
nesses by  the  next  term  of  the  said  court;  that  this  defendant 
knows  of  no  other  witness  by  whom  he  can  prove  the  facts 
above  set  forth,  which  he  expects  so  as  aforesaid  to  prove  by 
said  witnesses  Lynch  and  McCoy;   that  this  affiant  is  not  a 
resident  of  this  city,  and  he  avers  that  if  time  is  given  him  till 
the  next  term  of  this  court,  he  can  procure  a  large  number  of 
respectable  witnesses  who  have  known  this  affiant  for  years, 
and  can  testify  to  his  -uniform  good  character;  that  the  names 
of  some  of  said  witness  are  Norman  T.  Stevens,  Samuel  Blair, 
Albert  Fitler,  George  Arundel,  Charles  Brooks,  "William  L. 
Herst,  Joseph  Levi,  Freeman  Scott  and  Gen.  Cadwallader,  who 
all  reside  in  the  city  of  Philadelphia;  that  this  deponent  would 
have  made  this  application  before,  but  for  the  reason  he  has 
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been  confined  in  jail  since  his  arrest;  that  he  has  been  unable 
to  retain  counsel  for  the  want  of  funds,  which  he  has  been  daily 
expecting  for  that  purpose ;  that  his  counsel  have  both  of  them 
refused  to  consider  themselves  fully  retained  as  such  until  they 
were  paid  a  retaining  fee,  which  has  not  been  done. 

J.  R  STEELE. 

"  Sworn  and  subscribed  this  16th  day  of  October,  A.  D.  1866. 

"  Daniel  O'Hara,  Clerk? 

For  the  denial  of  this  motion  defendant  brings  error. 

Tyler  &  JSibbard,  for  plaintiff  in  error. 

i?  G.  Ingrersoll,  Attorney  General,  for  defendants  in  error. 

[154*]  *Bkeese,  C.  J.  This  was  an  indictment  in  the  re- 
corder's court  of  the  city  of  Chicago,  at  the  October  term, 
1866,  against  J.  P.  Steele,  for  attempting  to  pass,  as  genuine,  a 
forged  check,  purporting  to  have  been  drawn  at  Chicago,  on 
the  25th  of  September,  1866,  by  H.  M.  Thompson  &  Co.,  on 
the  Merchants'  Savings,  Loan  and  Trust  company,  and  in  favor 
of  William  E.  Hudson  or  bearer,  for  $990. 

Being  duly  arraigned  for  trial  on  the  indictment,  the  prisoner 
pleaded  not  guilty,  and  presented  his  affidavit  for  a  continuance, 
on  the  ground  of  the  absence  of  one  John  Lynch,  a  material  wit- 
ness for  him ;  that  the  witness  resides  in  the  city  of  Philadelphia, 
and  every  exertion,  by  letters  and  by  telegrams,  had  been  used 
to  procure  his  presence,  without  success,  but  believes  he  can  pro- 
cure his  attendance  at  the  next  term ;  that  he  can  prove  by 
Lynch  that  the  check  in  question  was  given  to  the  affiant  in  pay- 
ment of  a  precedent  debt,  and  was  represented  to  him  to  be  gen- 
uine, and  he  took  it  as  such;  that  the  name  of  the  man  who  thus 
transferred  it  to  affiant  is  J.  B.  Cross,  and  that  such  transfer 
was  in  the  afternoon  before  affiant  attempted  to  pass  it  on  the 
Merchants'  Savings,  Loan  and  Trust  company. 

He  further  stated,  that  he  expected  to  prove,  by  certain  re- 
spectable citizens  of  Philadelphia,  whose  names  are  given,  that 
he  was  a  man  of  uniform  good  character,  and  that  he  has  no 
other  witnesses  by  wThom  he  can  prove  these  facts.  There  is  also 
in  the  affidavit  reference  to  another  case,  in  regard  to  a  check 
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on  the  Union  National  bank,  but  as  it  has  nothing  to  do  with 
this  case,  we  make  no  comments  upon  it. 

The  court  denied  the  motion  for  a  continuance,  to  which  the 
prisoner  excepted,  and  has  assigned  as  error  this  refusal  of  the 
court  to  grant  a  continuance. 

It  appears  the  prisoner  was  arrested  on  the  day  he  presented 
the  check  at  the  office  of  the  company  on  which  it  was  drawn, 
and  on  the  6th  of  October  following  was  indicted,  tried  and  con- 
victed, and  sentenced  to  the  penitentiary  for  thirteen  years. 

That  every  person  arrested  for  crime  should  have  a  reasonable 
opportunity  to  prepare  his  defense  cannot  be  gainsaid,  but  he  is 
required  to  show  that  he  has  a  defense;  his  statement  of  it  will 
always  be,  and  from  necessity  must  be,  closely  scruti- 
nized.  *The  only  facts  constituting  a  defense  (and  it  must  [156*] 
be  presumed  the  prisoner  made  the  strongest  possible 
statement  in  his  own  favor)  is,  that  he  could  prove  by  Lynch, 
the  absent  witness,  that  he  received  the  check  in  payment  of  a 
precedent  debt,  and  that  it  was  represented  to  the  prisoner  to 
be  genuine,  and  that  he  received  it  as  such,  and  that  the  name 
of  the  man  who  transferred  it  to  him  was  J.  B.  Cross. 

There  are  glaring  defects  in  this  affidavit,  and  fully  justified 
the  court  in  refusing  the  continuance.  It  does  not  state  any 
particulars  about  this  precedent  debt,  or  who  was  the  debtor,  nor 
the  consideration  or  circumstances  out  of  which  it  arose,  nor  wTho 
represented  to  the  prisoner  that  it  was  genuine,  nor  does  it  neg- 
ative all  knowledge  on  his  part  of  its  want  of  genuineness.  It 
might  very  well  be,  if  the  prisoner  was  a  confederate  of  a  noted 
forger,  the  checks  or  bills  upon  which  he  desired  to  obtain  money 
would  be  represented  to  be  genuine,  and  yet  the  confederate  re- 
ceiving them  would  well  know  they  were  false,  forged  and  fraud- 
ulent. He  does  not  swear  that  he  did  not  know  it  was  forged 
paper  when  he  received  it,  but  leaves  the  inference  that  he  did 
know  it  by  not  denying  such  knowledge. 

An  affidavit  for  a  continuance  must  not  only  state  the  facts, 
but  also  their  materiality.  Moody  v.  The  People,  20  111.  315. 
Now,  how  was  it  material  that  it  was  represented  to  the  prisoner 
that  the  check  was  genuine,  without  stating  who  made  the  repre- 
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sentation,  and  that  he  did  not  know  at  the  time  he  received  it, 
that  it  was  not  genuine?  From  what  the  prisoner  did  state  in 
the  affidavit,  the  court  had  a  right  to  infer  he  knew  the  check 
was  forged,  or  he  would  have  sworn  he  did  not  know  it.  We  do 
not  perceive  that  these  statements  tend,  in  the  least  degree,  to 
establish  the  prisoner's  innocence,  but  rather  to  inspire  the  be- 
lief that  he  was  a  confederate  of  Cross,  and  employed  by  him 
to  get  the  money  on  his  forged  paper,  being,  of  course,  told  by 
Cross  that  the  paper  was  genuine,  and  Cross  is  represented  by 
prisoner's  counsel  to  be  a  notorious  forger. 

Nor  does  the  affidavit  state  that  Lynch  was  present  at 
[157*]  the  *  time  he  received  the  check,  or  when  it  was  given  or 
by  whom.     The  affidavit  was  clearly  insufficient  to  jus- 
tify the  court  in  granting  a  continuance. 

The  other  branch  of  the  affidavit,  going  to  show  that  he  could 
prove  a  good  character,  was  not  of  itself  sufficient  to  compel  the 
court  to  grant  a  continuance  in  order  that  the  prisoner  might 
obtain  the  testimony  of  the  witnesses  to  that  point.  In  criminal 
cases  this  court  has  said  such  evidence  can  be  given  in  every 
case  (Jupitz  v.  The  People,  34:  111.  516),  but  if  there  was  no 
other  ground  of  defense,  we  know  of  no  precedent  where  a  con- 
tinuance has  been  allowed  for  this  purpose  alone. 

It  is  also  assigned  as  error  that  the  court,  on  the  trial  of  the 
indictment,  permitted  the  prosecution  to  give  evidence  of  his 
passing,  about  the  same  time,  other  forged  checks. 

There  was  no  error  in  this,  as  such  evidence  tended  to  show 
the  scienter  or  guilty  knowledge.  Wharton's  American  Crim. 
Law,  292. 

As  to  the  evidence  in  the  cause,  it  was  crushing  upon  the  pris- 
oner, the  force  of  which  the  jury  could  not  withstand.  The 
single  fact  that  the  prisoner  acted  under  an  assumed  name,  when 
if  his  own  name,  which  is  said  to  be  honorable,  and  the  posses- 
sion of  a  highly  respectable  family  in  Philadelphia,  and  he  was 
innocent,  his  name  would  have  gone  far  to  acquit  him.  But  he 
made  his  appearance  under  another  name,  and,  when  arrested 
by  Honoter  in  the  street,  he  attempted  to  destroy  the  check, 
tearing  it  and  chewing  the  fragments,  and  refused  to  accompany 
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liim  to  the  alleged  drawer  of  the  check.  His  conduct,  as  de- 
veloped by  the  testimony,  comports  not  with  innocence.  He 
had  not  youth  and  inexperience  to  plead  for  him  in  extenuation, 
for  he  is  of  mature  age,  and  has  taken  an  active  part,  as  his  coun- 
sel tell  us,  in  the  busy  and  stirring  scenes  of  life. 

The  other  error  relied  on  is,  that  only  eleven  jurors  were  im- 
paneled in  the  cause. 

From  the  record  originally  filed  here,  this  assignment  of  error 
would  appear  to  have  no  foundation,  for  in  the  panel  as 
*  found  there,  twelve  men,  whose  names  are  given,  appear  [158*] 
to  have  formed  the  jury. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Anna  B.  Hobson  et  al.  vs.  Eleazer  A.  Payne,  Adminis- 
trator, etc. 

1.  Administration  of  Estates:    Sale  of  land  of  a  nonresident  to  pay 

debts. 
Where  a  resident  of  another  state  dies,  the  owner  of  land  situated  in 
this  state,  and  owing  debts  to  residents  of  such  other  state,  his  cred- 
itors may  cause  letters  of  administration  to  be  taken  out  in  this  state, 
prove  their  claims,  and,  in  case  the  personal  estate  is  insufficient  to 
pay  the  debts,  may  obtain  an  order  for  the  sale  of  the  land  for  the 
payment  of  the  debts. 

2.  Same  :  Same;  debts  must  have  been  allowed. 

But,  in  order  to  warrant  an  order  for  the  sale  of  land  in  this  state  for  the 
payment  of  the  debts  of  such  nonresident  deceased  person,  such 
debts  must  have  been  presented  and  allowed  by  the  probate  court  of 
the  county  where  such  order  is  applied  for;  and  a  showing  that  such 
debts  are  held  by  creditors  in  such  other  state,  or  have  been  allowed 
by  a  probate  court  thereof,  will  not  be  sufficient;  and  a  decree  author- 
izing the  administrator  to  sell  lands  for  the  payment  of  debts,  upon 
such  a  showing,  may  be  reversed  on  error. 

Error  to  Warren.    Hon.  H.  M.  Weed,  J. 
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Goudy  <&  Chandler,  for  plaintiffs  in  error. 
Goodwin  &  Lamed*  and  B.  0.  Taliferro,  for  defendants  in 
error. 

[159*]  *  Lawrence,  J.  In  1853,  Payne  procured  a  decree 
from  the  circuit  court  of  "Warren  county,  authorizing 
him,  as  administrator  of  Bushnell  Willey,  deceased,  to  sell  lands 
for  the  payment  of  debts.  This  is  a  writ  of  error  brought  by 
the  heirs  of  Willey  upon  that  decree. 

One  of  the  objections  taken  by  the  counsel  of  plaintiffs  in  error 
is,  not  only  that  there  is  an  absence  of  proof  in  the  record,  that 
any  claims  against  the  estate  had  either  been  allowed  by  the 
probate  court  of  Warren  county,  or  presented  to  the  adminis- 
trator, but  that  the  contrary  affirmatively  appears.  To  this 
objection  it  is  replied,  that  the  decree  itself  finds,  "  that  there 
is  still  due  and  owing  from  said  estate  a  large  amounts  of  debts, 
of  the  amount  of  about  $10,000."  This  answer  would  be  satis- 
factory were  it  not  that  when  we  look  into  the  petition  and 
exhibit  filed  therewith,  we  are  obliged  to  construe  this  finding 
of  the  courts  as  referring  to  debts  presented  against  the  estate 
in  the  probate  court  of  Harrison  county,  in  the  state  of  Ken- 
tucky, where  Willey  had  died,  and  where  original  administra- 
tion had  been  taken  out. 

The  petition  in  this  case,  as  explained  by  the  exhibit  filed 
with  it,  and  to  be  taken  as  a  part  of  it,  is  very  peculiar.     It  first 
states  the  death  of  Willey,  the  appointment  of  his  widow  as 
administratrix,  and  the  application  of  all  his  personal 
[160*]  property  *  "all  of  which,"  it  says,  "will  more  fully  ap- 
pear from  a  transcript  from  the  records  of  the  probate 
court  of  Harrison, county,  in  the  state  of  Kentucky,  which  is 
filed  herewith,  and  which  your  petitioner  prays  may  be  a  part 
of  his  petition."     The  petition  then  goes  on  to  say,  that  after 
the  application  of  all  the  personal  estate,  there  was  still  a  large 
amount  of  indebtedness  due  from  the  estate,  "amounting  in  all 
to  about  $10,000,  which  will  also  appear  by  said  transcript," 
and  that,  to  pay  said  debts,  there  only  remained  the  real  estate, 
consisting  of  certain  lands  in  Illinois,  "  which  will  appear  more 
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f ullj  from  an  abstract  from  the  probate  court  of  Warren  county, 
Illinois,  filed  and  made  a  part  of  this  petition."  The  petition 
then  gives  a  list  of  the  lands,  and  avers  the  appointment  of 
Payne  as  administrator  by  the  probate  court  of  Warren  county. 
The  transcript  from  the  record  of  the  probate  court  of  Warren 
county,  filed  as  part  of  the  petition  shows  that  Payne  appeared 
before  that  court  and  made  a  report  of  the  condition  of  the 
estate,  as  shown  by  the  records  of  the  probate  court  of  Harrison 
county,  Kentucky,  a  transcript  of  which  he  filed  as  a  part  of 
his  report.  He  also  filed,  as  a  part  of  his  report,  what  he 
termed  an  abstract  of  the  lands  belonging  to  the  estate,  and  the 
court  ordered,  "  that  the  report,  abstract  and  transcript  be  en- 
tered of  record  in  this  office,  as  exhibiting  the  condition  of  said 
estate,  and  that  the  clerk  make  out  a  full  transcript  for  said 
administrator."  This  report  of  the  administrator  is  given  in 
hwc  verba  in  the  exhibit  filed  as  a  part  of  the  petition  in  the 
circuit  court. 

The  report  closes  with  the  following  extraordinary  averment: 
"  That  no  claims  against  said  estate  have  been  presented  to  said 
administrator,  and  he  believes  there  are  none  in  this  state,  but 
that  the  true  condition  of  said  estate  is  shown  in  said  transcript," 
referring  to  the  transcript  from  Kentucky.  From  this  report 
it  clearly  appears  that  no  claims  have  been  filed  or  allowed  in 
the  probate  court  of  Warren  county,  or  were  presented  to  the 
administrator.  This  report  bore  date  the  1st  of  August,  1853, 
and  on  the  next  day  the  administrator,  having  shown  by 
his  report  that  he  had  neither  assets  nor  liabilities,  *  filed  [161*] 
his  petition  for  leave  to  sell  real  estate  for  the  payment 
of  debts,  and  makes  this  report  and  the  transcript  from  Har- 
rison county,  Kentucky,  a  part  of  his  petition.  He  thus  showed 
upon  the  face  of  his  own  application,  so  plainly  as  to  admit  of 
neither  doubt  nor  controversy,  that  the  $10,000  for  the  pay- 
ment of  which  he  was  seeking  an  order  to  sell  real  estate,  were 
debts  as  to  which  his  only  knowledge  was  derived  from  the 
Kentucky  record,  and  none  of  which  had  ever  been  presented 
to  him  as  administrator,  for  payment,  or  filed  in  the  probate 
court  of  Warren  county.  The  claims  do  not  seem  ever  to  have 
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been  allowed  in  Kentucky,  but  are  stated  by  the  administratix 
there,  in  her  report  to  the  probate  court  of  Harrison  county,  to 
be  evidenced  by  notes  in  the  hands  of  creditors,  other  accounts 
and  demands,  and  expenses  of  administration.  These  creditors, 
if  such  they  were,  might  have  caused  letters  of  administration 
to  be  taken  out  in  this  state,  and  proved  their  claims,  and  the 
administrator  might  then  have  obtained  an  order  for  the  sale  of 
land.  But  the  administrator  tells  the  court,  in  his  own  peti- 
tion, that  nothing  of  this  kind  has  been  done,  that  no  claims 
have  been  allowed  in  the  probate  court,  or  presented  to  him. 
He  says  this  when  he  makes  his  own  report  of  the  preceding 
day  to  the  probate  court  a  part  of  his  petition.  In  that  report 
he  says,  in  terms,  that  no  claims  have  been  presented  to  him, 
and  he  believed  there  were  none  in  the  state.  He  also  says 
the  debts  amount  to  $10,000,  as  nearly  as  can  be  ascertained, 
and  says  this  will  more  fully  appear  by  the  transcript  from  the 
probate  court  of  Harrison  county,  Kentucky. 

This  is  equivalent  to  saying  that  no  claims  had  been  allowed 
against  him  in  the  probate  court  of  Warren  county,  and  this  is 
clearly  evident  from  every  part  of  this  record.  With  these 
facts  appearing  on  the  face  of  the  petition  and  exhibits,  the 
finding  of  the  court,  on  which  the  defendant  in  error  relies,  to 
the  effect  that  there  is  still  due  from  said  estate  debts  to  the 
amount  of  $10,000,  must  be  considered  as  referring  to  the  debts 
mentioned  in  the  transcript  from  the  probate  court  in  Ken- 
tucky, and  not  to  debts  proven  or  presented  in  this  state. 
[162*]  We  *  must,  therefore,  regard  this  record  as  showing  on 
its  own  face,  that  this  decree  was  made  in  a  case  not 
contemplated  by  the  statute,  and  for  the  purpose  of  paying 
supposed  debts,  with  which  this  administrator  had  not  the  re- 
motest concern. 

In  the  view  we  have  taken  of  this  main  question,  it  is  un- 
necessary to  consider  the  other  points  discussed  by  counsel. 

We  are  asked  by  the  counsel  for  the  plaintiff  in  error  to 

express  an  opinion  whether  there  was,  as  claimed  by  them,  an 

absence  of  jurisdiction  in  the  circuit  court,  which  would  make 

the  sale  by  the  administrator  a  nullity.     This  question  is  not 
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before  us,  and  might  effect  the  interests  of  persons  who  have 
not  been  heard.     That  there  was  palpable  error  in  the  decree 
we  have  no  doubt,  and  it  must  be  reversed. 
Decree  reversed. 


The  People  ex  rel.  Benjamin  S.  Prettyman  et  al.  vs.  The 
Board  of  Supervisors  of  Logan  County. 


1.  Municipal  Bonds  :    Petition  for  submission  of  subscription  of  stock  and 

issue  of  bonds  to  vote  of  the  county. 
The  11th  section  of  the  act  incorporating  the  Pekin,  Lincoln  &  Decatur 
R.  R  Co.,  makes  it  the  duty  of  the  board  of  supervisors  of  Logan 
county,  through  which  the  road  passes,  upon  the  organization  of  the 
company  and  written  application  of  the  board  of  directors  of  the  road, 
to  submit  to  a  vote  of  the  electors  of  the  county  the  question  of  the 
subscription  by  said  county  for  stock  in  said  company;  the  amount 
of  the  stock  (within  certain  limits  prescribed  by  the  9th  section)  to  be 
determined  by  said  board  of  directors  and  to  be  named  in  the  appli- 
cation. The  12th  section  provides  that  in  case  the  proposition  is 
voted  down,  the  board  of  directors,  by  a  petition  signed  by  at  least 
200  legal  voters  of  the  county,  may  require  the  same  proposition  to  be 
again  submitted  at  a  subsequent  election.  The  13th  section  provides 
that,  if  the  proposition  is  carried  at  such  election,  the  board  of  su- 
pervisors shall  make  the  subscription  on  request  of  the  company,  and 
issue  and  deliver  county  bonds  therefor,  payable  not  exceeding  twenty 
years  from  date,  with  interest  not  exceeding  ten  per  cent.,  with  a  pro- 
viso that  it  shall  be  at  the  option  of  the  county  authorities  not  to  issue 
its  bonds  so  long  as  any  two  of  the  counties  through  which  the  road 
passes,  have  failed  to  vote  for  a  subscription  as  provided  by  the  act. 
The  first  proposition  having  been  voted  down,  the  president  of  the 
board  of  directors  subsequently  presented  to  the  board  of  supervisors 
a  petition  signed  by  200  persons,  styling  themselves  legal  voters  of 
said  county,  and  required  the  board  of  supervisors  again  to  submit 
the  same  proposition,  viz.,  that  the  county  subscribe  $300,000  to  the 
capital  stock  of  the  company,  and  issue  bonds  bearing  ten  per  cent, 
interest  therefor,  to  the  voters  of  the  county;  which  proposition  the 
board  of  supervisors  refused  to  submit  to  the  voters  of  the  county : 
Held,  that,  it  appearing  that  in  presenting  the  petition,  etc.,  the  pres- 
ident acted  under  a  resolution  adopted  by  the  board  of  directors, 
this  answered  the  requirements  of  the  statute,  and  was  sufficient. 
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2.  Same  :    Proof  of  genuineness  of  signatures  to  petition,  and  waiver  thereof. 
Held,  also,  that  the  petition  being  signed  by  the  requisite  number  of 

names,  purporting  to  be  legal  voters  of  the  county,  the  board  would 
have  been  authorized  to  act  upon  it  as  genuine;  or,  before  making 
the  order  submitting  the  question,  they  might  have  required  proof 
that  the  signers  were  legal  voters  of  the  county ;  but,  having  refused 
to  hear  the  evidence  when  offered  by  the  board  of  directors,  that  they 
must  be  regarded  as  having  waived  proof  that  the  petitioners  were 
legal  voters. 

3.  Same:    The  respective  powers  of  the  board  of  supervisors  and  directors  ; 

mandamus. 
Held,  also,  that  when  the  requirement  was  made,  in  the  mode  prescribed 
by  the  act,  on  the  board  of  supervisors,  they  had  no  discretion,  but 
must  make  the  order  submitting  the  proposition  to  the  voters  of  the 
county,  and  would  be  compelled  to  do  so  by  mandamus.  Nor  has  the 
board  of  supervisors  any  discretion  as  to  the  amount  of  the  subscrip- 
tion, the  power  to  fix  the  sum  to  be  voted  upon,  within  the  limits 
fixed  in  the  statute,  being  conferred  upon  the  board  of  directors.  The 
act,  however,  gives  the  board  of  supervisors  the  option  to  withhold 
the  subscription  so  long  as  any  two  of  the  counties  named  fail  or  re- 
fuse to  vote  for  subscription ;  they  have  also  the  power  to  fix  the 
period,  within  twenty  years,  at  which  the  bonds  shall  be  paid,  and 
the  rate  of  interest  they  shall  bear,  not  exceeding  ten  per  cent.  The 
court,  therefore,  has  no  power  to  indicate  the  rate  of  interest  or  the 
time  the  bonds  shall  run,  but  can  only  require  the  submission  of  the 
proposition  of  subscription  to  the  voters  of  the  county,  leaving  the 
rate  of  interest  and  the  time  of  payment  to  the  discretion  of  the  board 
of  supervisors. 

This  is  an  original  application  in  the  supreme  court,  on  the 
relation  of  the  board  of  directors  of  the  Pekin,  Lincoln  &  De- 
catur Railroad  Co.,  for  a  peremptory  mandamus  against  the 
board  of  supervisors  of  Logan  county,  to  compel  a  second  sub- 
mission to  the  voters  of  said  county,  of  a  proposition  to 
subscribe  $300,000  to  the  capital  stock  of  said  railroad  com- 
pany, to  be  paid  for  by  county  bonds  to  be  issued  therefor,  to 
bear  interest  at  ten  per  cent,  per  annum.  The  petition  shows 
that  the  entire  stock  subscribed  at  its  date  is  $28,300;  that  at  a 
meeting  of  the  board  of  supervisors,  held  June  4,  1867,  an 
election  was  ordered  to  be  held  on  June  25,  at  which  was 
submitted  the  question  whether  the  people  of  Logan  county 
would  or  would  not  subscribe  $300,000  to  said  purpose,  and 
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that  at  said  election  the  people  voted  against  the  subscription; 
that  afterwards,  at  a  meeting  held  September  9,  1867,  on 
presentation  of  a  petition  signed  by  200  legal  voters  of  said 
county,  the  board  were  requested  to  again  submit  to  said  voters 
at  a  date  in  November,  1867,  the  question  of  subscribing  said 
sum  and  issuing  bonds  therefor,  drawing  interest  at  ten  per 
cent,  per  annum,  and  payable  not  exceeding  twenty  years  from 
date;  wThereby  it  became  the  duty  of  said  board  under  the  12th 
section  of  the  act  incorporating  the  road,  to  order  said  election, 
which  duty  said  board  refused  to  perform,  etc. 

The  return  admits  the  facts  above  stated,  except  that  as  to 
the  persons  signing  the  petition  the  return  admits  only  that 
they  are  described  as  tax-payers,  and  that  the  board  determined 
not  to  order  the  election,  and  still  refuse;  and  for  cause  of  re- 
fusal says,  that  the  application  should  have  been  made  by  the 
corporation  by  its  legal  title,  whereas  it  was  not  a  party  thereto, 
and  made  no  offer  to  take  the  bonds  of  Logan  county  in  pay- 
ment for  the  stock  subscribed,  nor  to  expend  the  money  ob- 
tained for  said  bonds  within  the  county,  nor  to  issue  the  stock 
therefor  to  said  county;  that  said  application  unwarrantably 
dictated  that  said  bonds  were  to  bear  ten  per  cent,  interest; 
that  the  board  wTas  furnished  with  no  evidence  that  the  peti- 
tioners were  legal  voters,  nor  do  they  describe  themselves  as 
such,  but  only  as  tax-payers;  and  that  the  relators  have  not 
proposed  to  submit  the  stock  subscriptions  authorized  by  the 
act  in  either  Tazewell  or  Macon  counties,  and  the  charter  leaves 
it  optional  with  Logan  county  to  issue  its  bonds,  or  not,  so  long 
as  any  two  of  the  counties  named  in  the  act  have  failed  to  vote 
their  subscription. 

A  motion  was  made  to  strike  the  return  from  the  files,  on 
the  ground  that  it  was  not  the  official  action  of  the  board  of 
supervisors  of  Logan  county,  but  only  of  eight  members  of  a 
board,  which,  when  full,  consisted  of  seventeen  members,  and 
which  now  contained  only  sixteen,  including  the  chairman,  and 
that  the  board  illegally  excluded  the  chairman  from  voting  ex- 
cept in  case  of  a  tie,  whereas  the  chairman  and  the  other  seven 
members  were  in  favor  of  issuing  the  bonds,  and  had  so  voted. 
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The  motion  was  overruled.  The  relators  then  pleaded  as  to  so 
much  of  the  return  as  alleges  that  the  corporation  was  not  a 
party  to  the  application,  "  that  said  board  of  directors  of  the 
P.,  L.  &  D.  R.  R.  Co.  made  the  application,"  etc. :  as  to  the 
signers  of  said  petition,  describing  themselves  as  tax-payers,  that 
they  were  legal  voters  in  fact,  and  that  at  a  subsequent  day 
before  the  action  of  the  supervisors,  the  board  of  directors, 
etc.,  presented  a  petition  signed  by  200  legal  voters,  so  describ- 
ing themselves,  and  that  proof  was  offered  to  the  board  of  su- 
pervisors in  open  session  and  through  their  committee,  and  was 
refused  to  be  heard  or  received.  To  the  residue  of  the  return, 
the  relators  demur.  The  respondents  join  on  this  demurrer,  and 
demur  to  each  of  said  pleas,  which  demurrers  are  joined  by 
relators.  On  the  issue  of  law  thus  joined,  the  opinion  of  the 
court  is  given. 

Wyatt  &  Beason  and  T.  Lyle  Dickey,  for  the  relators. 

Palmer  &  Hay,  for  respondents,  contended  that  though  the 
relators,  as  descriptio  jpersonce  style  themselves,  yet  the  appli- 
cation for  the  mandamus  is  not  made  by  the  corporation,  which 
alone  is  entitled  to  make  it.  This  court  might  compel  the 
board  to  hear  proof  that  the  petitioners  were  legal  voters,  but 
it  cannot,  in  the  absence  of  all  proof,  decide  that  they  were. 
The  writ  alleges  a  petition  on  the  9th  of  November,  signed  by 
"  tax-payers."  The  plea  avers  a  new  petition  on  the  17th  of  Sep- 
tember. This  is  a  departure  in  pleading.  The  mandamus 
should  be  denied,  because  not  applied  for  by  the  corporation 
by  its  corporate  name,  its  rights  alone  being  affected.  Man- 
damus being  virtually  a  civil  action,  should  be  sued  out  in  the 
name  of  the  party  whose  legal  right  is  affected,  which,  in  this 
case,  is  the  Pekin,  Lincoln  &  Decatur  Railroad  Company. 

Wyatt  <&  Beason,  and  T.  Lyle  Dickey,  for  relators. 

Palmer  dh  Hay,  for  respondents. 

[163*]      *Per  Curiam:  The  eleventh  section  of  the  act  incor- 
porating the  Pekin,  Lincoln  &  Decatur  Railroad  com- 
pany, declares  that,  when  the  company  shall  become  organized, 
it  shall  be  the  duty  of  the  board  of  supervisors  of  the  counties 
198 


SEPTEMBER  TERM,  18G7.  164 

The  People  ex  rel.  Prettyman  vs.  The  Supervisors  of  Logan  County. 

through  which  the  road  shall  pass,  and  of  which  Logan  is  one, 
upon  the  application  in  writing  of  the  board  of  directors  of 
the  road,  to  order  an  election  in  their  proper  counties  on  a  day 
to  be  named  in  the  application,  to  determine  whether 
such  county  will  or  not  subscribe  stock  to  the  railroad  [164*] 
company;  the  amount  of  the  stock  to  be  determined  by 
the  board  of  directors  of  the  road,  and  to  be  named  in  the 
application. 

The  twelfth  section  declares  that,  should  the  voters  of  such 
county  refuse  to  vote  such  subscription,  the  board  of  directors, 
by  a  petition  signed  by  at  least  two  hundred  legal  voters  of  such 
county,  presented  to  the  board  of  supervisors  thereof,  may 
require  them  to  submit  the  same  proposition  to  the  voters  of 
such  county  at  any  subsequent,  general,  or  county  election. 

The  thirteenth  section  declares,  that  if  it  shall  appear  that  a 
majority  of  all  the  persons  voting  at  such  election  have  voted 
for  subscription,  then  the  board  of  supervisors  shall  subscribe, 
on  the  request  of  the  company  through  their  president  or  treas- 
urer, for  shares  of  the  capital  stock  to  the  amount  voted  by  the 
county;  and  to  issue  and  deliver  to  the  president  or  treasurer 
the  same  amount  as  the  amount  of  stock  so  subscribed,  of  the 
bonds  of  such  county,  payable  at  any  time  specified  therein, 
not  exceeding  twenty  years  from  their  date,  with  interest  not 
exceeding  ten  per  cent,  per  annum,  payable  annually.  This 
section  contains  a  proviso,  that  it  shall  be  at  the  option  of  the 
county  authorities  of  each  county  not  to  issue  its  bonds,  so  long 
as  any  two  of  said  counties  have  failed  to  vote  for  a  subscription 
as  provided  by  the  act.  The  ninth  section  declares  that  Logan 
county  may  subscribe  not  less  than  $250,000,  and  not  exceeding 
$350,000.  The  act  also  declares,  that  the  board  of  supervisors 
of  the  several  counties  shall  not  be  required  to  submit  a  propo- 
sition to  subscribe  to  the  capital  stock  of  the  road  to  the  voters 
of  the  counties,  at  more  than  two  elections  in  any  one  year. 

It  appears  that,  on  the  4th  of  June,  1867,  the  board  of 
directors,  by  application  in  writing,  as  provided  in  the  act, 
induced  the  board  of  supervisors  of.  Logan  county  to  order  an 
election  on  the  25th  of  that  month,  to  determine  whether  the 
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county  would  subscribe  $300,000  to  the  capital  stock  of  the 
company  and  issue  bonds  therefor  at  ten  per  cent,  interest. 
That  at  the  election  thus  held,  the  county  refused  to  vote  for  a 
subscription.  That  afterwards,  at  the  September  session, 
[165*]  1867,  *of  the  board  of  supervisors,  the  board  of  directors 
presented  a  petition  signed  by  two  hundred  persons, 
styling  themselves  legal  voters  of  the  county  of  Logan,  and 
required  the  board  of  supervisors  to  submit  the  same  proposi- 
tion for  the  county  to  subscribe  $300,000  to  the  capital  stock  of 
the  company,  and  to  issue  bonds  bearing  ten  per  cent,  interest 
therefor  to  the  voters  of  Logan  county,  at  the  ensuing  county 
election  to  be  held  on  the  Tuesday  after  the  first  Monday  in 
November,  1867.  That  on  the  presentation  of  this  petition, 
the  board  of  supervisors,  by  resolution,  refused  to  submit  the 
proposition  to  the  voters  of  the  county. 

It  is  urged  that  the  petition  was  not  regularly  presented,  as 
the  president  of  the  board  of  directors  alone  acted.  It  appears 
that  in  presenting  the  petition  and  requiring  the  submission, 
he  acted  under  a  resolution  adopted  by  the  board  of  directors. 
This  answers  the  requirements  of  the  statute,  and  was  sufficient. 

It  is  again  objected,  that  the  board  of  supervisors  had  no 
evidence  that  the  persons  signing  the  petition  were  legal  voters 
of  Logan  county.  It  appears  by  the  record,  that  the  board  of 
directors,  to  obviate  this  objection,  offered  both  to  make  the 
proof  before  the  committee  of  the  board  of  supervisors  having 
in  charge  the  subject,  and  also  before  the  board.  In  this  the 
board  of  directors  did  all  that  was  within  their  power.  They 
were  unable  to  do  anything  further  by  which  they  could  avail 
themselves  of  the  benefits  of  the  act.  The  petition  being 
signed  by  the  requisite  number  of  names,  purporting  to  be 
legal  voters  of  the  county,  the  board  would  have  been  author- 
ized to  act  upon  it  as  genuine  and  what  it  purported  to  be.  Or 
they  might  have  required  proof,  if  they  desired  it,  before 
making  the  order  submitting  the  question.  But,  having  refused 
to  hear  the  evidence  when  offered  by  the  board  of  directors, 
they  must  be  regarded  as  having  waived  proof  that  petitioners 
were  legal  voters.  By  refusing  to  hear  the  evidence,  we  may 
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infer  that  the  real  objection  was  not  that  they  did  not  know 
that  the  petitioners  were  legal  voters  of  the  county. 

When  the  requirement  is  made,  in  the  mode  prescribed 
by  *the  act,  on  the  board  of  supervisors,  they  have  no  [166*] 
discretion,  but  must  make  the  order  submitting  the 
proposition  to  the  vote  of  the  county.  Nor  have  they  under 
the  act  any  discretion  as  to  the  amount.  That  power  is  con- 
ferred upon  the  board  of  directors  of  the  road,  to  fix  the  sum 
to  be  voted  upon  between  the  maximum  and  minimum  named 
in  the  statute.  We  do  not  see  that  the  act  has  left  the  board  of 
supervisors  with  any  very  extensive  discretion  in  the  matter. 
The  act,  in  terms,  gives  them  the  option,  after  the  vote  has 
resulted  in  favor  of  subscription,  to  withhold  it  so  long  as  any 
two  of  the  counties  named  shall  fail  or  refuse  to  vote  for  sub- 
scription. Nor  does  the  act  fix  the  rate  of  interest  the  bonds 
shall  bear,  only  declaring  that  they  shall  not  bear  a  higher  rate 
than  ten  per  cent.,  leaving  the  board  of  supervisors  to  fix  the 
rate.  They  also  have  the  power  to  fix  the  period,  within  twenty 
years,  at  which  the  bonds  when  issued  shall  be  paid.  As  to  the 
rate  of  interest  which  the  bonds  shall  bear,  or  the  time  when 
they  shall  become  due,  the  board  of  directors  have  no  control. 
And,  those  things  being  discretionary,  the  court  has  no  power 
to  indicate  the  rate  of  interest  or  the  time  the  bonds  shall  run. 
Those  questions  must  be  left  to  the  action  of  the  board.  We 
can  only  require  the  board  to  submit  the  proposition  of  sub- 
scription to  the  capital  stock  of  the  road  by  Logan  county,  to 
the  voters  of  the  county,  for  the  sum  of  $300,000,  leaving  the 
board  of  supervisors  to  fix  the  rate  of  interest  which  the  bonds 
shall  bear,  and  the  period  when  the  bonds  shall  be  paid,  to  their 
discretion. 

Eelators  having  showed  that  they  have  complied  with  the 
law,  and  it  being  the  duty  of  the  board  of  supervisors  in  such 
case  to  submit  the  question  to  the  voters  of  the  county  at  the 
election  to  be  held  on  Tuesday  after  the  first  Monday  in  No- 
vember next,  a  peremptory  writ  of  mandamus  must  be  awarded. 

Mandamus  awarded. 
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[167*]       *J0HN   WlOHTMAN   VS.    MATILDA    WlGHTMAN. 

1.  Chancery:    Power  to  issue  attachment  for  contempt. 

A  court  of  chancery  has  power  to  issue  an  attachment  for  contempt  in 
refusing  to  obey  an  order  made  conformably  to  law. 

2.  Same;  Divorce  and  Alimony  :    Enforcement  of  payment  of  alimony  by 

attachment. 
A  court  of  chancery  has  power,  in  addition  to  making  a  decree  for  ali- 
mony a  lien  on  the  lands  of  a  defendant,  which  it  would  be  without  a 
decree  to  that  effect,  to  enforce  the  decree  by  attachment  for  con- 
tempt,1 and,  if  the  defendant  remains  contumacious,  defying  the  court, 
it  may  also  sequestrate  his  estate,  real  and  personal,  as  a  means  of 
enforcing  performance  of  the  decree. 
If  the  defendant,  so  in  contempt,  does  not  wish  to  remain  committed, 
the  act  of  June  22, 1852  (Sess.  Laws,  p.  123 ;  Scates'  Comp.  678),  has 
provided  a  sufficient  mode  by  which  he  can  relieve  himself. 

3.  Same:    Same. 

The  fact  that  the  agent  and  attorney  in  fact  of  the  complainant  showed 
the  defendant  no  authority,  written  or  otherwise,  to  demand  payment 
of  the  installments  of  alimony,  for  nonpayment  of  which  the  defend- 
ant was  committed,  is  of  no  importance,  when  the  defendant  did  not 
require  him  to  show  his  authority,  but  treated  him  and  his  demand 
with  indifference. 

4.  Constitutional  Law  :    Imprisonment  for  debt. 

The  commitment  of  a  defendant  in  chancery  for  contempt  in  refusing  to 
pay  the  amount  of  a  decree  for  alimony,  is  not  an  imprisonment  for 
debt,  within  the  meaning  of  sec.  15,  art.  13,  of  the  constitution  of 
1848  (sec.  15,  art.  8,  Const,  of  1818),  and  the  laws  enacted  on  that  sub- 
ject. The  amount  found  by  such  a  decree  is  not  originally  founded 
upon  a  contract,  and  it  is  such  debts  only  from  which  the  debtor  can 
claim  exemption  from  imprisonment. 

Error  to  Peoria.     Hon.  S.  D.  Puterbaugh,  J. 

The  case  is  sufficiently  stated  in  the  opinion. 

Bryan  <&  Cochran,  for  plaintiff  in  error. 

John  B.  Cohrs  and  E.  N.  Powell,  for  defendant  in  error. 

[168*]      *Breese,  C.  J.     It  appears  from  the  record  in  this 
cause,  that  Matilda  Wightman,  the  defendant  in  error, 

1  See  Buck  v.  Buck,  60  111.  105 ;  Armstrong  v.  Armstrong,  35  id.  109 ; 
O'Callaghan  v.  O'Callaghan,  69  id.  552;  Andrews  v.  Andrews,  id.  609; 
Blake  v.  The  People,  80  id.  11. 
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had,  at  the  March  term,  1859,  of  the  Peoria  circuit  court,  ob- 
tained a  decree  of  divorce  against  John  Wightman,  and  an  al- 
lowance of  alimony  of  $500  per  annum,  payable  in  semi-annual 
installments  of  $250,  and  that  the  decree  was  made  a  specific 
lien  on  the  lands  of  the  defendant,  and  upon  the  rents  and  profits 
thereof. 

The  installments  for  1866,  and  that  due  January  1, 1867,  being 
in  arrears,  Matilda  Wightman,  at  the  June  term,  1867,  of  the 
Peoria  circuit  court,  entered  her  motion  to  place  the  cause  of 
Matilda  Wightman  v.  John  Wightman  on  the  docket,  and  for 
a  writ  of  attachment  against  the  defendant  for  a  contempt  of 
court,  in  not  complying  with  the  decree  of  March  term,  1859; 
and  thereupon  filed  the  affidavit  of  James  Haines,  by  which  it 
appeared  that  he,  as  the  agent  and  attorney  in  fact  of  the  plaint- 
iff, had  applied  to  the  master  in  chancery  of  Tazewell  county,  by 
petition,  to  notify  the  defendant  to  pay  these  sums  so  in  arrears, 
he  having  failed  to  pay  them  on  demand  made  by  him,  Haines,  or 
that  in  default  of  such  payment,  he,  the  defendant,  would  be 
liable  to  be  arrested  for  contempt  and  have  his  estate  seques- 
trated. This  notice  was  given  by  the  master  in  chancery,  accom- 
panied by  a  copy  of  the  decree  of  March  term,  1859,  by  the 
terms  of  which  the  master  in  chancery  of  Tazewell  county  was 
required  to  compel  the  payment  of  the  alimony.  The  notice 
was  dated  May  21,  1867,  and  required  the  defendant  to  pay  to 
James  Haines,  the  attorney  in  fact  of  plaintiff,  the  sum  of  $750, 
the  amount  of  the  deferred  installments,  on  or  before  the  second 
Monday  of  June  next,  and  in  default  of  such  payment,  together 
with  the  costs  of  this  proceeding,  that  an  order  would  be  issued 
for  his  arrest  and  imprisonment  for  contempt  of  court,  in  not 
paying  this  alimony,  and  that  his  property,  real  and  personal, 
would  be  sequestrated  to  pay  the  above  sum  of  $750. 

This  process  was  directed  to  the  sheriff  of  Tazewell 
county,  *  and  by  him  duly  served  upon  the  defendant,  on  [169*] 
the  23d  day  of  May,  1867. 

At  the  June  term,  1867,  James  Haines,  as  agent  and  attorney 
in  fact  of  the  plaintiff,  made  affidavit  that  since  the  notification 
aforesaid,  the  defendant  had  not  paid  the  money  in  the  order 
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of  court  and  notice  mentioned,  or  any  part  thereof;  and  lie 
further  stated  in  his  affidavit,  that  the  defendant,  since  the  ren- 
dition of  the  decree,  had  sold  several  of  the  tracts  of  land  named 
in  the  decree,  and  refused  to  pay  the  plaintiff  unless  she  would 
release  her  claim  upon  the  lands  set  apart  as  security  for  her  ali- 
mony; and  he  further  stated  in  his  affidavit  that  defendant 
desired  to  force  the  plaintiff  to  sell  the  premises  named  in  the 
decree,  in  order  that  the  title  might  thereby  become  changed,  and 
the  same,  in  the  hands  of  third  parties,  become  released  from 
the  lien  imposed  by  the  decree;  and  he  further  stated  in  his  affi- 
davit, that  defendant  threatened  that  unless  plaintiff  would  re- 
lease her  claim,  he  would  no  longer  keep  the  premises  in  repair, 
the  orchards,  the  fences,  or  the  dwelling-house,  but  would  allow 
them  "  to  run  down  and  deteriorate  in  value,  and  so  lessen  the 
security  of  the  plaintiff  for  her  alimony." 

Another  affidavit,  on  the  19th  of  June,  1867,  was  made  by 
Haines,  as  agent,  setting  forth  the  sale  of  some  of  the  lands  in- 
cumbered by  the  decree,  but  as  it  was  excluded  by  the  court,  it 
is  unnecessary  to  notice. 

At  the  June  term,  1867,  the  motion  for  the  attachment  coming 
on  to  be  heard,  the  court  granted  the  writ,  for  contempt  in  not 
paying  the  money  decreed  to  the  plaintiff,  and  made  it  return- 
able instanter. 

The  sheriff  of  Tazewell  county,  to  whom  the  writ  was  directed, 
arrested  the  defendant,  and  produced  his  body  in  court;  where- 
upon the  defendant,  in  proper  person,  moved  the  court  for  his 
discharge  from  arrest  for  the  following  reasons: 

1.  The  application  for  said  order  was  not  made  by  said  com- 
plainant. 

2.  Said  application  was  not  made  by  petition  nor  upon  due 

notice  to  defendant. 
[170*]      *  3.  The  agent,  or  alleged  agent,  by  whom  the  motion 
for  said  order  was  made,  did  not  produce  or  exhibit  any 
legal  authority  from  complainant  to  act  in  her  behalf  in  the 
premises. 

4.  Said  order  was  granted  upon  affidavit  and  motion  of  a  per- 
son who  exhibited  no  legal  authority  to  make  the  same. 
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5.  Said  order  was  made  upon  an  affidavit  showing  no  legal  or 
sufficient  grounds  for  the  same. 

6.  Said  order  is  in  violation  of  the  15th  section,  article  8,  of 
the  constitution  of  this  state.1 

7.  Said  order  does  not  state  any  grounds  for  issuing  said  at- 
tachment. 

8.  Said  order  is  in  effect  anew  or  supplemental  decree  in  said 
cause. 

9.  Said  order  is  wholly  unnecessary,  supererogatory  and  op- 
pressive, inasmuch  as  the  decree  made  in  said  cause,  at  the 
March  term,  A.  D.  1859,  provides  efficient  means  for  its  own 
execution. 

10.  The  affidavit  of  James  Haines,  which  was  the  only  evi- 
dence adduced  to  sustain  the  motion  for  said  order,  does  not 
show  any  legal  cause  or  ground  for  making  the  same. 

11.  Said  order  is  in  other  respects  informal,  illegal,  insufficient 
and  contrary  to  the  rules  and  practice  of  courts  of  equity  and 
the  laws  of  this  state. 

12.  Said  affidavit  does  not  show  that  the  defendant  has  any 
property  or  means  other  than  that  described  in  said  decree  of 
March,  1859,  out  of  which  he  can  pay  such  alimony. 

13.  Said  affidavit  does  not  show  any  reason  why  said  alimony 
cannot  be  made  out  of  the  real  estate  upon  which  said  decree  is 
made  a  lien. 

14.  Said  affidavit  does  not  show  any  demand  made  by  com- 
plainant, or  her  authorized  agent,  of  said  alimony  upon  defend- 
ant; nor  does  it  show  that  a  copy  of  said  decree,  or  of  any  writ 
or  order  commanding  obedience  to  said  decree,  was  served  upon 
said  defendant  by  complainant  or  her  authorized  agent. 

15.  Said  affidavit  does  not  show  that  the  "  premises  "  men- 
tioned therein,  need  or  require  any  repairs  to  be  made, 

nor  *  any  duty  on  the  part  of  the  defendant  to  keep  the  [171*] 
same  from  deteriorating  in  value. 

The  court  overruled  the  motion,  to  which  the  defendant  ex- 
cepted, and  entered  the  following  order:  Defendant  failing  to 
pay  alimony,  and  refusing  to  purge  himself  from  contempt  in 

1  Sec.  15,  Art.  13,  of  the  Const,  of  1848. 
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nonpayment,  ordered  that  defendant  be  turned  over  to  the  com- 
mon jail  of  Peoria  county,  and  remain  in  custody  of  the  sheriff 
until  he  pay  complainant  $750,  due  under  the  decree,  with  in- 
terest and  costs,  clear  his  contempt,  and  the  court  make  further 
order  to  the  contrary. 

The  defendant  prayed  an  appeal  from  this  order,  which  the 
court  refused  to  allow,  for  the  reason  "  that  an  appeal  did  not 
lie  from  the  order." 

On  the  8th  of  July  thereafter,  whilst  the  defendant  was  in 
prison,  the  complainant  entered  her  motion  for  a  writ  of  seques- 
tration against  the  real  estate  and  rents  and  profits  thereof, 
and  against  the  goods  and  chattels  and  personal  estate  of  the 
defendant,  which  the  court  granted,  and  the  same  was  issued 
to  four  commissioners  named  therein,  to  all  which  the  defend- 
ant excepted. 

To  reverse  these  several  orders,  the  record  is  brought  here  by 
writ  of  error,  and  various  errors  assigned,  based  in  great  part 
on  the  reasons  assigned  for  the  discharge  of  defendant,  as  above 
set  forth. 

The  cause  has  been  argued  with  ability  by  the  counsel  on 
both  sides,  and  we  have  been  greatly  impressed-  thereby.  It  is 
a  case  of  the  first  impression  in  this  court,  and  must  be  de- 
cided on  authority,  and  that  it  is  to  be  looked  for  in  our  legis- 
lation on  the  subject  of  the  powers  of  a  court  of  chancery,  and 
that  of  the  English  chancery  in  like  cases. 

The  first  section  of  the  chancery  code  provides  as  follows: 
The  several  circuit  courts  of  this  state,  in  all  causes  in  which 
they  may  have  jurisdiction  as  courts  of  chancery,  shall  have 
power  to  proceed  therein  according  to  the  mode  hereinafter 
prescribed;  and  when  no  provision  is  made  by  this  chapter, 
according  to  the  general  usage  and  practice  of  courts  of 
[172*]  equity,  *  or  agreeably  to  such  rules  as  may  be  estab- 
lished by  the  said  courts  in  that  behalf.  Scates'  Comp. 
p.  138,  ch.  21. 

By  section  17  the  judges  of  the  circuit  courts,  in  their  re- 
spective circuits,  may  establish  rules  of  proceeding  in  chan- 
cery, and  make  all  needful  orders  and  regulations  consistent 
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with  the  practice  of  courts  of  chancery,  in  cases  not  provided 
for  by  law.     Id.  140. 

By  section  13  express  power  is  given  to  the  court,  when 
any  bill  is  taken  for  confessed,  to  make  such  decree  thereon 
as  may  be  just,  and  to  enforce  such  decree,  either  by  seques- 
tration of  real  and  personal  estate,  by  attachment  against  the 
person,  by  causing  possession  of  real  and  personal  estate  to  be 
delivered  to  the  party  entitled  thereto,  or  by-  ordering  the  de- 
mand of  the  complainant  to  be  paid  out  of  the  effects  or  estate 
sequestrated,  or  which  are  included  in  such  decree;  and  by  the 
exercise  of  such  other  powers  as  pertain  to  courts  of  chan- 
cery, and  which  may  be  necessary  to  the  attainment  of  justice. 
Id.  110.  And  the  11th  section  provides,  that  a  decree  for  money 
shall  be  a  lien  on  the  lands  and  tenements  of  the  party  against 
whom  it  is  entered,  to  the  same  extent,  and  under  the  same 
limitations,  as  a  judgment  at  law.     Id. 

By  section  46  it  is  provided,  that  in  certain  cases  an  execu- 
tion may  issue  on  a  final  decree,  to  be  served  by  the  sheriff, 
"  or  the  court  may,  if  necessary,  direct  an  attachment  to  be 
issued  against  the  party  disobeying  such  decree,  and  fine  or 
imprison  him,  or  both,  in  the  discretion  of  the  court,  and  may 
also  direct  a  sequestration  for  disobedience  of  any  decree." 
Id.  144. 

By  section  6  of  chapter  23,  title  "  Divorces,"  it  is  provided, 
"  when  a  divorce  shall  be  decreed,  it  is  the  duty  of  the  court  to 
make  such  order  touching  the  alimony  and  maintenance  of 
the  wife,  etc.,  as,  from  the  circumstances  of  the  parties  and  the 
nature  of  the  case,  shall  be  fit,  reasonable  and  just;  and  in  case 
the  wife  be  complainant,  to  order  the  defendant  to  give  rea- 
sonable security  for  such  alimony  and  maintenance,  or  may 
enforce  the  payment  of  such  alimony  and  maintenance  in  any 
other  manner  consistent  with  the  rules  and  practice  of  the 
court.     Id.  151. 

*It  appears  from  the  record^  that  the  decree  for  di-  [173*] 
vorce  was  taken  pro  confesso  against  the  defendant,  and 
the  amount  of  alimony  allowed  was  upon  his  admission,  in  open 
court,  that  his  property  was  then  worth  $10,000.     "What  the 
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grounds  for  divorce  were,  do  not  appear  on  this  record;  what- 
ever they  were,  they  were  admitted  by  the  defendant. 

The  question  arises,  if,  in  view  of  the  legislation  of  this  state 
to  which  we  have  above  referred,  the  court  overleaped  its  powers 
in  its  action  in  the  premises,  —  for  all  the  reasons  urged  by  the 
plaintiff  in  error  may  be  resolved  into  this. 

That  a  court  of  chancery  has  power  to  issue  an  attachment  for 
contempt  in  refusing  to  obey  an  order  made  conformably  to  law 
is  not,  and  cannot  be,  denied.     Scates'  Comp.  627,  §  48. 

Was  the  order  conformable  to  law,  and  did  the  defendant 
refuse  to  obey  such  order?  That  he  did  is  undisputed.  Had 
he  proper  grounds  for  refusal?  His  counsel  insist  that  he  had, 
because  the  decree  for  alimony  provided  the  means  for  its  own 
execution,  and  the  master  could  sell  the  land  for  the  payment  of 
the  installments. 

This  may  all  be  true,  but  it  does  not  follow  the  court  could 
not  consider  the  party  in  contempt  for  refusing  to  pay  the 
amount  decreed.  We  are  of  opinion,  the  facts  before  the  court, 
in  the  manner  they  were  presented,  fully  justified  the  court  in 
awarding  the  attachment  as  for  a  contempt.  This  did  not 
necessarily  result  in  the  commitment  of  the  defendant,  for  it 
was  in  his  power  to  purge  himself  of  the  contempt,  by  showing 
to  the  court  why  he  was  unable  to  pay  the  installments.  Dis- 
asters may  have  overtaken  him,  rendering  him  unable  to  per- 
form the  decree;  various  circumstances  might  have  been  brought 
to  the  knowledge  of  the  court,  divesting  his  conduct  of  any 
imputation  of  contempt,  and  his  discharge  thereby  had.  But 
the  record  shows  he  did  not  seek  to  purge  himself  from  the 
contempt,  but  remained  contumacious.  The  court  could  do 
nothing  less  than  commit  him  to  jail.  Such  a  commitment  is 
not,  as  we  understand  the  constitution  and  the  laws  enacted  on 
that  subject,  an  imprisonment  for  debt.  The  amount  found  by 
the  decree  was  not  originally  founded  upon  a  contract, 
[174*]  and  it  *  was  such  debts  only  from  which  the  debtor  could 
claim  exemption  from  imprisonment.  The  decree  in  this 
case  is  one  thing,  and  the  means  to  coerce  its  payment  another, 
and  the  means  adopted  were  in  accordance  with  the  13th  sec- 
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tion  of  the  chancery  code  above  cited,  which  has  never  been  held 
as  contravening  the  15th  section  of  the  8th  article  of  the  con- 
stitution. 

The  non-performance  of  the  decree  being  adjudged  a  con- 
tempt, the  power  to  attach  for  the  contempt  cannot  be  ques- 
tioned. 

The  order,  adjudging-  the  non- performance  of  the  decree  a 
contempt,  being  a  lawful  order,  the  court  was  allowed  the 
usual  means  to  enforce  the  order,  by  issuing  an  attachment 
therefor,  and  committing  him  on  failure  to  purge  himself  of 
the  contempt. 

But,  admitting  this  power,  the  plaintiff  in  error  insists  that 
the  order  of  sequestration  was  illegal  and  unnecessary,  as  the 
office  of  such  writ  is  simply  to  make  the  money,  which  the 
master  in  chancery  had  full  power  to  do,  by  sales  under  the  de- 
cree of  March,  1859. 

Power  was  given  the  master  to  make  sales  from  time  to  time, 
of  the  particular  tracts  of  land  described  in  the  decree,  but  this 
remedy  was  not  entirely  sufficient,  as  the  land,  if  sold,  might 
not  meet  the  demands  of  the  decree,  and  from  the  facts  stated 
in  the  affidavit  of  Haines,  and  uncontradicted  and  undenied, 
it  was  the  design  of  the  plaintiff  in  error  to  deteriorate  their 
value  by  neglect.  This  order  of  sequestration  operates  upon 
all  the  estate  of  the  defendant  in  the  decree,  real  and  personal. 
It  would  seem  from  the  silence  of  the  plaintiff  in  error,  when 
brought  up  for  contempt,  that  he  had  abundant  means  to  pay 
these  installments,  but  was  disposed  to  set  the  court  at  defiance. 
This  is  the  inference  from  his  conduct,  and  if  a  correct  one,  the 
court  would  have  been  derelict  in  its  duty  had  it  failed  to 
employ  all  the  legitimate  enginery  at  its  command  to  overcome 
this  spirit  and  bring  him  to  terms. 

"We  have  no  doubt  a  court  of  chancery  has  power,  in  addition 
to  making  a  decree  for  alimony  a  lien  on  the  lands  of  a  defend- 
ant, which  it  would  be  without  a  decree  to  that  effect,  to 
*  enforce  the  decree  by  attachment  for  contempt,  and  if  [175*] 
the  defendant  remains  contumacious,  defying  the  court, 
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may  also  sequestrate  his  estate,  real  and  personal,  as  a  means  of 
enforcing  performance  of  the  decree. 

The  course  adopted  in  this  case,  and  the  evidence  on  which 
the  proceedings  were  based,  were  sufficient  to  authorize  the 
order.  The  fact  that  Haines  showed  no  authority,  written  or 
otherwise,  to  demand  payment  of  these  installments,  is  of  no 
importance,  as  the  plaintiff  in  error  did  not  require  him  to 
show  his  authority,  but  treated  him  and  his  demand  with  indif- 
ference. 

* 

We  perceive  nothing  in  the  record  to  require  us  to  interpose. 

If  the  plaintiff  in  error  does  not  wish  to  remain  committed, 
the  act  of  1852  has  provided  a  sufficient  mode  by  which  he  can 
relieve  himself.     Scates'  Comp.  678. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 

Walker,  J.,  dissenting. 


The   Chicago    City   Railway    Company   vs.    Leonard   W. 

Yolk  et  ux. 

1.  Respondeat  Superior. 

The  blunder  of  a  flagman  employed  at  a  crossing  by  one  railroad  com- 
pany to  signal  the  driver  of  another,  does  not  become  the  negligence 
of  the  latter  though  it  instructed  its  servant  to  obey  the  signal. 

Note. — Has  the  point  on  which  the  above  judgment  was  reversed  any 
relevancy?  Mrs.  Volk,  as  a  passenger  on  the  car  of  the  defendant,  was  en- 
titled to  the  highest  possible  care  on  the  part  of  defendant,  its  servants  and 
agents.  For  a  conductor  and  driver  of  a  city  car  to  drive  on  to  the  track 
of  a  steam  railroad  whose  track  crosses  its  own  at  right  angl  es,  at  a  time 
wtien  the  train  has  just  passed  over  and  has  only  got  eight  feet  from  the 
city  railway  track,  and  has  there  stopped  and  is  almost  as  liable  to  back  as 
to  go  forwards,  as  any  train  is  when  it  stops,  is  certainly  negligence  on 
the  part  of  the  conductor  and  driver,  whatever  may  have  been  the  cause 
which  led  them  to  fall  into  this  degree  of  heedlessness.  The  fact  that  a 
flagman  was  stationed  at  this  point  by  the  C,  B.  &  Q.  road  to  prevent  neg- 
ligence by  the  conductors  and  drivers  of  horse-cars  and  other  vehicles,  and 
that  in  this  instance  he  failed  to  prevent  it,  but  rather  aided  it  than  other- 
wise, is  immaterial  in  an  action  again  st  the  City  Railway  Company,  how- 
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2.  Agency  :  Flagman  of  a  steam  railway  not  an  agent  of  a  street  railway 
crossing  it. 
Where,  in  an  action  on  the  case,  brought  against  a  street  railway  com- 
pany, it  appeared  that  the  plaintiff  was  a  passenger  on  one  of  defend- 
ant's street  cars  drawn  by  horse  power,  and  that,  as  the  car  reached 
the  point  of  intersection  with  the  C,  B.  &  Q.  R'y  Company,  the  cross- 
ing was  occupied  by  a  train  of  cars  belonging  to  the  latter  company, 
and  the  horse  car  stopped  to  wait  the  passage  of  the  train;  that  after 
the  train  had  crossed  the  street  the  flagman  (with  whose  appointment, 
control  or  removal,  the  street  railway  company  had  nothing  to  do) 
signaled  the  driver  of  the  car  to  go  forward,  which  he  did,  and  at  the 
same  instant  the  train  backed  and  struck  the  car  before  it  had  quite 
crossed  the  track,  injuring  the  plaintiff:  Held,  that  the  fact  that  the 
driver  of  the  car  had  been  directed  by  the  superintendent  of  the  street 
railway  company  to  obey  the  signals  of  the  flagman,  and  that  he  did 
so  obey  them,  did  not  convert  the  agent  of  the  C,  B.  &  Q.  R'y  Co. 
into  an  agent  for  the  street  railway  company,  and  that  such  an  in- 
struction was  erroneous.  The  flagman  was  no  more  defendant's  agent 
than  that  of  any  other  person  who  traversed  the  crossing. 


ever  pertinent  it  might  be  to  establish  a  joint  liability  if  both  railway  com- 
panies had  been  sued.  If  the  flagman  signaled  them  to  cross,  under  cir- 
cumstances which  showed  crossing  at  that  time  to  be  negligence,  they  see- 
ing all  the  facts  as  well  as  the  flagman  could,  their  negligence  is  not 
diminished  by  the  signal  from  the  flagman.  The  flagman's  signal  to  them 
to  be  negligent,  they  in  the  exercise  of  due  care  should  disobey.  The  only 
relevant  question  in  the  case  is,  Did  the  conductor  and  driver  of  the  city 
car  use  due  care  ?  The  fact  that  they  obeyed  orders  would  only  be  proof  of 
due  care  in  an  action  against  them  by  their  own  employer.  It  is  utterly 
irrelevant  what  their  orders  were  when  the  company  is  sued  by  a  passenger. 
The  question  whether  a  flagman  who  led  them  into  their  blunder  was  the 
agent  of  their  own  company  was  also  as  irrelevant  as  if  the  flagman  had 
been  an  inanimate  thing,  a  watch,  sign-post,  or  mechanical  indicator  which 
the  City  Railway  Company  had  ordered  the  conductor  to  observe.  The 
question  is  not  one  of  law,  to  which  authorities  might  be  cited,  but  of  judi- 
cial judgment,  viz.,  Which  of  the  several  well  known  rules  of  law  are  ap- 
plicable to  the  facts  ?  Proof  of  collision  is  prima  facie  evidence  of  neg- 
ligence, and  casts  upon  the  company  the  necessity  of  proving  that  the 
collision  could  not  have  been  prevented  by  any  human  care  and  foresight. 
K  Orleans  J.  &  Great  Northern  R.  R.  Co.  v.  Albritton,  38  Miss.  244.  If 
an  employee  of  a  railroad  company  cause  a  collision  by  disobeying  the 
orders  of  his  employers,  they  are  responsible.  Phila.  &  Reading  R.  R.  Co. 
v.  Derby,  14  Howard,  468.  Can  it  be  said  that  employers  are  more  clearly 
responsible  for  a  collision  which  results  from  an  employee  disobeying  their 
orders  than  for  one  which  results  from  his  obeying  them  ? 
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3.  Instructions:    Should  not  assume  controverted  facts. 
An  instruction  to  the  jury  should  not  assume  the  existence  of  contro- 
verted facts.1 


Appeal  from  the  Superior  Court  of  Chicago.  Hon.  John  A. 
Jameson,  J. 

This  was  an  action  on  the  case,  brought  by  Yolk  and 
Emily  C,  his  wife,  on  October  30th,  1866,  against  the  Chicago 
City  Railway  company  and  the  Chicago,  Burlington  &  Quincy 
Kail  road  company,  but  before  filing  the  declaration  the  plaintiffs 
entered  a  not.  pros,  as  to  the  C,  B.  &  Q.  R.  R.  Co.  They  then 
declared  for  an  injury  sustained  by  Mrs.  Emily  C.  Yolk,  on 
July  11th,  1866,  while  riding  on  one  of  the  street  cars  of  the 
City  Railway  company,  on  State  street,  at  Sixteenth  street,  by 
reason  of  the  car  she  was  riding  in  being  backed  into  by  the 
car  and  train  of  the  C,  B.  &  Q.  Railroad  at  said  crossing.  It 
appeared  that  the  train  of  the  C,  B.  &  Q.  road  had  just  passed 
the  street,  and  were  but  about  eight  feet  therefrom  when  the 
flagman  stationed  by  the  C,  B.  &  Q.  Railroad  company  at  the 
State  street  crossing,  pursuant  to  the  ordinances  of  the  city,  to 
warn  passengers  and  vehicles  on  the  street  when  to  pass,  flagged 
to  the  street  car,  which  had  stopped  while  the  train  crossed,  to 
go  on,  which  it  did,  but  the  train  almost  immediately  backed. 
The  driver  of  the  horses  attached  to  the  street  car  started  his 
horses,  and  just  as  he  got  them  in  motion  he  noticed  that  the 
steam  train  was  backing  up.  The  horses'  heads  were  from  five 
to  twenty-five  feet  from  the  C,  B.  &  Q.  track  when  the  driver 
and  conductor  first  saw  the  latter  train  in  motion,  and  could 
have  stopped  the  car  within  four  or  five  feet.  Instead  of  stop- 
ping, the  driver  struck  the  horses  to  get  across  as  quick  as 
possible,  and  the  conductor  hurried  forward  to  aid  the  driver  in 
so  doing.  The  C,  B.  &  Q.  car  struck  the  street  car  in  which 
Mrs.  Yolk  was  sitting  with  her  back  toward  the  train,  about  in 
the  middle  of  the  car,  knocking  her  senseless  and  inflicting 
severe  injuries.     It  was  proven  that  the  orders  of  the  City 


1  See  the  cases  collected  in  note  to  Duffleld  v.  Delancey,  36  111.  258. 
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Railway  company  to  their  drivers  and  conductors  were  to  obey 
the  orders  of  the  flagman  at  the  crossing,  and  that  they  did  so. 
The  case  turned  on  the  point  whether  the  City  Railway  com- 
pany were  liable  for  the  blunder  of  the  flagman,  stationed  by 
the  C,  B.  &  Q.  company,  and  obeyed  by  their  own  driver,  and 
the  instructions  defining  this  point  are  given  in  the  opinion. 
The  jury  found  a  verdict  for  the  plaintiff  for  $1,500  damages. 
Motion  for  a  new  trial  overruled.     Defendant  appeals. 

W.  K.  McAllister,  for  the  appellant.  The  court  below  erred 
in  refusing  to  instruct  that  if  the  injury  in  question  resulted 
from  the  negligence  of  one  who  was  in  no  respect  the  agent  or 
servant  of  the  defendant,  and  the  defendant,  its  agents  and 
servants  were  without  fault,  negligence  or  want  of  skill,  then 
the  verdict  should  be  "  not  guilty,"  and  in  instructing  them 
that  if  the  car  driver  was  instructed  by  defendant  to  obey  the 
flagman,  then  the  flagman  was,  for  the  purposes  of  this  suit, 
the  agent  of  the  company,  and  his  carelessness  was  the  careless- 
ness of  defendant.  A  common  carrier  is  not  an  insurer  of 
passengers,  nor  liable  for  unavoidable  accident,  but  only  want 
of  due  care,  diligence  or  skill.  G.  &  C.  U.  B.  B.  v.  Tarwood, 
15  111.  468 ;  Same  v.  Fay,  16  id.  558 ;  Same  v.  Potter,  17  id.  406 ; 
Conger  v.  R.  B.  B.  Co.  6  Duer,  370.  The  flagman  is  the 
servant  of  the  party  employing  him  only.  Sweeny  v.  O.  C.  <& 
iT.  B.  B.  Co.  10  Allen,  368.  He  cannot  be  the  servant  both 
of  the  C,  B.  &  Q.  R.  R.  Co.  and  of  the  defendant.  Laugher 
v.  Pointer,  5  Barn.  &  Cress.  11  E.  C.  L.  579,  per  Littledale,  J. 
There  can  be  but  one  responsible  superior  for  the  same  servant 
at  one  time  and  as  to  one  act.  Blake  v.  Ferris,  1  Seld.  56 ; 
Quarnum  v.  Burnett,  6  Mees.  &  "Welsb.  499 ;  Spaul  v.  Hem- 
mingway,  14  Pick.  1. 

King,  Scott  <&  Clyde,  for  appellees,  contended  that  in 
the  same  case  (Laugher  v.  Pointer,  11  Eng.  C.  L.  587), 
Holeoyd,  J.,  in  his  opinion,  says:  "A person  may  stand  in  the 
relation  of  servant  to  two  different  persons  as  his  masters,  in 
two  different  respects,  with  regard  to  the  same  thing,  and  this 
even  though  the  service  done,  or  to  he  done,  be  special,  and  lim- 
ited to  a  single  act."    Bayley,  J.,  in  same  case,  p.  588,  says: 
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UA  master  is  liable  for  the  acts  of  one  who  is  in  his  service  or 
employ,  though  the  master  who  is  to  be  charged  is  not  his  im- 
mediate employer" 

The  maxim  quifacitper  alium^facit  per  se,  could  have  no 
stronger  application  than  in  this  case.  The  appellant  instructed 
his  servant  to  obey  the  directions  of  the  flagman ;  the  servant 
obeyed  those  directions;  and  the  appellant  cannot  shield  itself 
from  liability  by  saying:  True,  I  told  my  servant  to  obey  the 
directions  of  the  flagman,  and  he  obeyed  them,  and  the  appellees 
were  injured  thereby;  yet,  as  the  flagman  was  in  the  employment 
of  another  person  or  corporation,  and  I  paid  him  nothing  for  such 
directions,  I  am  not  liable  to  the  appellees  for  the  injuries  sus- 
tained by  them.  The  flagman  represented  and  stood  in  the 
place  of  the  appellant  in  giving  the  directions  to  the  driver,  so 
far  as  this  suit  is  concerned,  to  the  same  extent  as  if  the  appel- 
lant had  been  present  and  given  the  same  directions.  And  it 
makes  no  difference  whether  the  flagman  was  or  was  not  in  the 
employment  of  fifty  other  different  persons.  See  Bush  v.  Stem- 
man,  1  Bosanquet  &  Puller,  44. 

[176*]  *  Lawrence,  J.  This  was  an  action  on  the  case, 
brought  by  Yolk  and  wife  against  the  Chicago  City 
Kail  way  company  upon  the  following  facts:  On  the  11th  of 
July,  1866,  Mrs.  Yolk  was  a  passenger  on  one  of  the  street  cars 
of  the  appellant,  drawn  by  horse  power,  and  as  the  car  reached 
the  point  of  intersection  with  the  Chicago,  Burlington  & 
Quincy  Kail  way  company,  the  crossing  was  occupied  by  a  train  of 
cars  belonging  to  the  latter  company,  and  the  horse  car  stopped 
to  wait  the  passage  of  the  train.  After  the  train  had  crossed  the 
street,  the  flagman  signaled  the  driver  of  the  car  to  go  forward. 
He  did  so,  and  at  the  same  instant  the  train  backed  and  struck 
the  car  before  it  had  quite  crossed  the  track.  The  plaintiff, 
Mrs  Yolk,  was  considerably  injured,  and  on  the  trial  recovered 
a  verdict  and  judgment. 

On  the  trial,  the  defendant  asked  the  following  instruction : 
"  If  the  jury  believe,  from  the  evidence  in  this  cause,  that  the 
accident  in  question  in  this  suit  occurred  solely  by  reason  of  the 
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carelessness,  negligence  or  misconduct  of  the  flagman  stationed 
at  the  crossing,  being  the  servant  of  the  railway  company,  whose 
track  crosses  the  track  of  the  defendant  at  the  place  in  question, 
and  that  said  flagman  was  not  at  the  time  the  agent  or  servant 
of  the  defendant,  and  said  accident  occurred  without  any  fault, 
negligence  or  want  of  skill  on  the  part  of  the  defendant  or  any 
of  its  agents  or  servants,  then  the  jury  will  find  the  defendant 
not  guilty." 

This  instruction  is  somewhat  objectionable  in  assuming  that 
the  flagman  was  the  servant  of  the  Chicago,  Burlington  & 
Quincy  Railway  company,  but  the  court  added  the  following 
qualification  and  gave  it  as  qualified: 

*"But  the  jury  are  further  instructed,  that,  if  they  [177*] 
believe  from  the  evidence  that  the  driver  of  the  car  in 
which  the  plaintiff,  Emily  C.  Volk,  is  alleged  to  have  been 
injured,  by  direction  of  the  defendant's  superintendent  or  assist- 
ant superintendent,  governed  his  movement  upon  the  track  at 
the  time  the  accident  occurred  by  the  signal  of  the  flagman  of 
the  Burlington  &  Quincy  Railroad  company,  then  such  flag- 
man was,  for  the  purpose  of  this  suit,  to  be  considered  as  the 
agent  of  the  defendant." 

There  was  error  in  this  qualification.  The  fact  that  the  driver 
of  the  car  had  been  directed  by  the  superintendent  to  obey  the 
signals  of  the  flagman,  and  that  he  did  so  obey  them,  did  not 
convert  the  agent  of  the  C,  B.  &.  Q.  company  into  an  agent 
for  the  defendant.  This  result  no  more  followed  from  the  fact 
that  such  instructions  had  been  given,  than  it  would  have  fol- 
lowed if  the  superintendent  had  been  himself  driving  the  car, 
and  had  gone  forward  in  obedience  to  the  signal  of  the  flagman. 
If  the  doctrine  of  this  qualification  be  true,  then  the  flagman 
becomes  the  agent,  pro  Jiac  vice,  of  every  person  who  drives  a 
vehicle  over  the  crossing,  and  who  governs  his  movements  by 
the  signals  or  directions  of  the  flagman.  The  result  of  this 
would  be,  that  no  matter  how  careless  this  person  might  be  in 
the  performance  of  his  duties,  one  injured  by  complying  with 
his  improper  directions  could  bring  no  suit  against  the  com- 
pany that  appointed  him,  because  he  had  ceased  to   be  the 
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agent  of  such  company  while  performing  the  very  services  for 
which  he  had  been  appointed.  The  proof  shows  the  appellant 
had  nothing  to  do  with  his  appointment,  control  or  removal. 
He  can  therefore  in  no  just  sense  be  called  their  agent.  He  was 
no  more  their  agent  than  that  of  any  other  person  who  traversed 
this  crossing. 

For  the  error  in  this  instruction  the  judgment  must  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


[ITS*]  ^William  Hunter  vs.  Isaac  Hatch. 

1.  Interest:    Decrees  can  bear  only  six  per  cent,  interest. 

Although  a  bond  may  bear  interest  at  the  rate  of  ten  per  cent.,  yet,  when 
a  decree  is  rendered  upon  it,  the  bond  is  merged ;  and  the  decree  can 
bear  only  six  per  cent,  interest.1 

2.  Usury:    Substance,  not  form,  regarded;  substitution  of  securities. 
Where  the  original  transaction  is  tainted  with  usury,  a  subsequent  change 

in  its  form,  as  by  the  substitution  of  new  securities  between  parties 
cognizant  of  the  usury,  will  not  purge  it  of  the  taint.  Courts  of  equity 
regard  the  substance,  and  not  the  form  of  agreements  assumed  to  evade 
the  usury  laws,  and,  if  a  change  in  the  form  of  a  transaction  is  in- 
tended as  a  device  to  cover  usury,  it  must  fail.2 

3.  Same:    Same. 

Where,  therefore,  B.  held  the  title  to  land  belonging  to  A.,  as  security  for 
money  owed  him  by  A.,  and  had  given  A.  a  bond  to  reconvey  upon 
payment  thereof;  and  subsequently  B.  took  up  the  bond  held  by  A., 
who  executed  to  B.  a  quit-claim  deed  of  the  premises,  and  B.  as  a 
part  of  the  transaction  executed  to  C.  (A.'s  son-in-law),  who  paid  noth- 
ing therefor  and  incurred  no  liability  for  the  sum  secured,  but  was 
simply  a  trustee  for  A.,  a  new  bond  for  the  reconveyance  of  the  land 
upon  payment  of  the  sum  due,  which  bond  was  subsequently  as- 
signed by  C.  to  A. :  Held,  that  in  equity  this  did  not  change  the  trans- 

1  See  Wayman  v.  Cochrane,  35  111.  151,  and  note;  Stokes  v.  Frazier,  72  id. 
428;  Haas  v.  Chicago  Building  Society,  80  id.  248;  Dinet  v.  Eigenman,  id. 
274. 

2  See  Sutphen  v.  Cushman,  35  111.186;  Mitchell  v.  Lyman,  77  id.  525; 
Hewitt  v.  Dement,  57  id.  500;  Gould  v.  Bishop  Hill  Colony,  35  id.  324,  and 
note  (interest  after  maturity  by  way  of  penalty). 
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action  except  in  form,  and  that  the  original  transaction  was  not 
thereby  purged  of  the  taint  of  usury. 

4.  Same  :    Payments  of  treated  as  payments  on  principal} 

Under  the  law  as  it  existed  prior  to  the  passage  of  the  act  of  Feb.  28, 1867 
(Sess.  Laws,  81),  all  payments  of  usury  were  treated  as  payments  on 
the  principal  still  remaining  unpaid,  when  insisted  upon  by  the 
debtor. 

5.  Constitutional  Law  :     Vested  right  of  debtor  to  have  usury  paid,  cred- 

ited on  principal. 
The  right  of  a  debtor,  prior  to  the  passage  of  the  act  of  Feb.  28,  1867 
(Sess.  Laws,  81),  to  have  all  payments  of  usury  credited  as  payments 
on  the  principal,  is,  as  to  payments  made  before  the  passage  of  that 
act,  a  vested  right  which  it  is  beyond  the  legislative  power  to  abrogate 
or  transfer  to  another  person. 

6.  Interest:    As  to  method  of  computing,  when  there  have  been  partial  pay- 

ments, see  opinion. 

7.  Mortgage:    By  deed,  absolute  inform} 

It  is  uniformly  held,  that  when  parties  hold  the  relation  of  debtor  and 
creditor,  and  the  creditor  holds  the  title  to  lands  of  the  debtor  to  se- 
cure the  payment  of  the  indebtedness,  equity  —  disregarding  form 
and  looking  alone  to  the  substance  of  all  transactions  —  will  regard 
the  transaction  as  a  mortgage. 

8.  Same:    Same. 

Where,  therefore,  B.  held  the  title  to  the  land  belonging  to  A.,  as  security 
for  money  owed  him  by  A.,  and  had  given  A.  a  bond  to  reconvey  the 
premises  upon  payment  thereof,  and  subsequently  B.  took  up  the 
bond  given  by  him  to  A.,  who  executed  to  B.  a  quit-claim  deed  of  the 
premises,  and  B.  as  a  part  of  the  same  transaction  executed  to  C.  (A.'s 
son-in-law),  who  paid  nothing  therefor  and  incurred  no  liability  for 
the  sum  secured,  but  was  simply  a  trustee  for  A.,  a  new  bond  for  the 
reconveyance  of  the  land  upon  payment  of  the  sum  due,  all  the  par- 
ties understanding  it  to  be  only  giving  a  new  form  to  the  old  trans- 
action, which  bond  was  subsequently  assigned  by  C.  to  A. :  Held, 
that  the  relation  of  the  parties  to  the  transaction  was  not  in  equity 
changed  from  its  previous  condition,  that  the  transaction  was  a  mort- 
gage, and  that  A.  was  entitled  to  redeem,  upon  paying  the  amount  due^ 

9.  Practice  in  Supreme  Court  :    Decree  must  be  reversed  before  it  can 

be  modified. 
It  is  not  the  practice  of  the  supreme  court  to  modify  a  decree  of  the 

1  S?e  Farwell  v.  Meyer,  35  111.  40,  and  note. 

2  See  Roberts  v.  Richards,  36  111.  339 ;  Kloch  v.  Walter,  70  id.  416 ;  Car- 
penter v.  Carpenter,  id.  457;  Smith  v.  Cremer,  71  id.  185;  Hanford  v.  Bless- 
ing, 80  id.  188;  Wright  v.  Troutman,  81  id.  374;  Brown  v.  Gaffney,  32  id. 
252 ;  Preschbacker  v.  Feaman,  id.  475,  and  note. 
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court  below,  without  first  reversing  it.  After  a  decree  is  reversed, 
then  the  supreme  court  may  modify  it  by  a  decree  in  the  supreme 
court,  or  by  remanding  it  with  instructions.  But,  before  it  can  be 
modified,  the  erroneous  portion,  at  least,  must  be  reversed. 

Appeal  from  Kane.     Hon.  Isaac  Gr.  Wilson,  J. 

Bill  in  equity  to  redeem  from  an  alleged  mortgage  by  deed 
absolute  in  form,  filed  by  appellant  against  appellee.  The  case 
is  sufficiently  stated  in  the  opinion. 

Eugene  Canfield,  for  appellant. 

Charles  Wheaton,  for  appellee,  contended  that  the  convey- 
ance to  appellant's  son-in-law  was  in  fraud  of  creditors,  aDd 
appellant  acquired  no  rights  thereunder. 

[179*]  *Walkeb,  J.  This  decree  must  be  reversed,  because 
by  its  terms  appellant  is  required  to  pay  ten  per  cent, 
interest  on  the  sum  found  by  the  decree  to  appellee,  from  the 
date  of  its  rendition  till  the  money  shall  be  paid.  Pearsons  v. 
Hamilton,  1  Scam.  415;  White  v.  Haffaker,  27  111.  349.  The 
rule  is  so  firmly  fixed  by  these  cases,  that  a  decree  can  only 
bear  six  per  cent,  under  our  law,  that  we  regard  it  wholly  un- 
necessary to  again  discuss  the  question,  and  shall  content  our- 
selves by  reversing  the  decree  because  it  is  violative  of  the  rule 
distinctly  announced  in  those  cases.  Appellee's  counsel  misap- 
prehends the  practice  when  he  urges  that  this  court  can  modify 
a  decree  without  first  reversing  it.  After  a  decree  is  reversed, 
then  the  court  may  modify  it  by  a  decree  in  this  court,  or  by 
remanding  it  with  instructions.  But,  before  it  can  be  modified, 
the  erroneous  portion,  at  least,  must  be  reversed. 

It  appears  from  the  evidence,  that  appellant  was  in  posses- 
sion of  the  pieces  of  land  in  controversy  before  they  were  sold 
by  the  general  government.     Being  unable  to  raise  the  money 
otherwise,  he  procured  its  entry  in  the  names  of  Brady, 
[180*]  Peck  *  and  Buck,  who  were  to  hold  the  title  as  a  secur- 
ity for  the  money  they  advanced  to  enter  them,  until 
it  should  be  paid  with  interest  by  appellant,  according  to  the 
several  agreements  then  made.     Afterwards  being  unable  to 
pay  them  without  borrowing  the  money,  he  applied  to  and  pro- 
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cured  it  of  Daniel  S.  Gray,  and,  upon  paying  Brady,  Peck  and 
Buck,  they  conveyed  the  land  to  Gray  to  hold  as  a  security  for 
the  money  thus  loaned.  He  afterwards  effected  a  similar  loan 
from  Benjamin  Hackney  and  paid  Gray,  who  then  conveyed 
the  lands  to  Hackney  to  hold  as  a  security  for  the  money  thus 
advanced.  That  in  the  year  1855  appellant  owed  Hackney 
$446.51,  and  he  borrowed  that  sum  from  appellee  to  pay  Hack- 
ney, and  the  land  was  conveyed  to  appellee  to  hold  as  security. 
Appellant  at  the  time  also  owed  appellee  $300  for  goods,  and 
$220  for  money  loaned. 

Appellant  at  the  same  time  purchased  a  tract  containing  forty 
acres  of  one  Moshier  for  $1,000,  as  the  purchase  money,  which 
was  paid  by  appellee,  and  the  land  conveyed  to  him.  It  was 
agreed  that  appellee  should  convey  the  premises  deeded  to  him 
by  Hackney,  and  also  the  forty-acre  tract  sold  by  him  to  appel- 
lant, when  the  latter  should  pay  him  $1,966.51,  the  aggregate 
amount  of  the  several  items  of  indebtedness;  on  the  amount 
advanced  to  Hackney  he  was  to  receive  twelve  per  cent.,  and 
on  the  balance  fifteen  per  cent. 

It  is  alleged  that,  in  October,  1857,  appellee  gave  to  appel- 
lant a  bond  for  the  conveyance  of  the  lands  upon  payment  of 
$4,005,  by  installments,  the  last  falling  due  in  October,  1861; 
that  this  sum  was  made  up  by  compounding  at  the  rate  of 
twelve  per  cent,  on  the  Hackney  loan,  and  in  the  same  manner 
at  the  rate  of  fifteen  per  cent,  on  the  balance;  that  several  pay- 
ments wrere  afterwards  made  on  the  bond,  and  appellant  owed 
appellee  about  $500  for  goods  sold  him  by  appellant;  that  in 
October,  1859,  appellee  computed  the  amount  due  on  the 
bond,  with  $281  he  had  paid  to  Mrs.  Gates  in  November,  1854, 
compounding  interest  at  the  rate  of  fifteen  per  cent.,  to  be 
$3,300,  after  deducting  payments  made  by  appellant;  that  it 
was  then  agreed,  that  appellant  and  wife  should  quit- 
*  claim  the  lands  to  appellee,  and  that  he  should  execute  [181*] 
a  bond  for  the  conveyance  of  the  lands  to  Martin  P. 
Allen,  a  son-in-law  of  appellant ;  the  old  bond  to  be  given  up ; 
Allen  to  pay  the  $3,300  by  the  1st  of  October,  1865,  with  ten 
per  cent,  interest,  payable  annually,  and  receive  a  deed  for  the 
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*lands;  that  this  agreement  was  then  entered  into,  and  the  new 
bond  given,  and  the  old  one  surrendered  to  appellant,  and  the 
quitclaim  deed  was  executed;  that  Allen  paid  nothing  on  the 
purchase  of  the  lands,  but  simply  received  the  equitable  title 
to  hold  as  a  trustee  for  appellant;  that  subsequent  to  this  ar- 
rangement several  payments  were  made,  amounting  to  a  little 
more  than  $1,100.  The  bill  charges  that  appellant  had  paid 
over  $2,000  of  usurious  interest.  He  charges  that  Allen  as- 
signed the  bond  to  him  on  the  20th  of  October,  1862,  and  that 
he  had  been  continuously  in  possession  of  the  land  since  be- 
fore its  entry,  and  that  he  has  made  improvements  thereon  worth 
the  sum  of  $2,000  or  upwards.  Appellant  offers  to  bring  what- 
ever sum  of  money  may  be  found  due  upon  the  contract  into 
court,  and  prays  that  the  court  will  enforce  a  specific  perform- 
ance of  the  agreement. 

The  answer  admits  that  the  indebtedness  to  appellee  occurred 
substantially  as  stated  in  the  bill ;  that  it  was  to  draw  interest 
at  twelve  and  fifteen  per  cent,  per  annum,  as  alleged;  admits 
the  agreement  entered  into  with  Allen,  as  charged,  and  that  the 
sum  then  found  to  be  due  was  ascertained  by  computing  inter- 
est at  those  rates  on  the  principal  and  including  the  accounts 
for  goods  and  the  money  paid  Mrs.  Grates;  he  denies  that  appel- 
lant has  made  any  payments  since  giving  the  bond  to  Allen, 
but  alleges  they  were  made  by  Allen;  that  appellant  and  wife 
executed  the  quitclaim  deed  of  the  lands  to  appellee,  as  a  pay- 
ment of  appellant's  indebtedness  to  him;  denies  that  Allen 
was  a  trustee  for  appellant  in  the  transaction ;  that  all  but  two 
of  the  payments  on  the  bond  were  made  by  Thomas  Hunter, 
who  claimed  to  have  purchased  of  Allen ;  he  denies  the  assign- 
ment of  the  bond  to  appellant  by  Allen;  he  denies  that  he  is 

liable  to  convey  the  land  under  the  bond;  and  alleges 
[182]    *that  the  land  has  sometimes  been  in  the  possession  of 

the  appellant,  of  Allen  and  of  Hunter. 

After  hearing  the  evidence  in  the  court  below,  the  chancellor 

found  that  appellant  was  bound  to  perform  the  agreement  on 

the  payment  of  the  amount  due  upon  the  contract;  that  he  was 

entitled  to  redeem,  and  stated  the  account  and  found  due  to 
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liira  $3,940.50,  and  decreed  its  payment  into  court  within  sixty 
days.  It  was  decreed  that  appellee  should  execute  a  convey- 
ance and  deposit  it  with  the  clerk  within  the  same  time. 

From  the  time  appellee  received  the  title  to  the  land  from 
Hackney  and  Moshier  until  the  bond  was  given  to  Allen,  no 
one  can  or  will  contend  that  the  relation  of  the  parties  was 
anything  but  debtor  and  creditor,  and  the  creditor  holding  the 
title  to  these  lands  to  secure  the  payment  of  the  indebtedness. 
It  has  been  uniformly  held  that,  when  the  parties  occupy  such 
a  relation,  equity  —  disregarding  form,  and  looking  alone  to 
the  substance  of  all  transactions  —  will  regard  such  as  the 
present  to  be  that  of  mortgagor  and  mortgagee.  In  equity,  up 
to  that  time,  it  is  manifest,  beyond  all  cavil,  that,  had  appel- 
lant paid  the  money  actually  due,  a  court  of  equity  would  have 
compelled  appellee  to  convey  the  lands  to  him. 

It  stands  confessed  that  the  sum  agreed  to  be  paid  by  Allen 
was  largely  tainted  with  usury.  But  it  is  insisted,  that  taking 
up  the  bond  held  by  appellant  and  giving  the  new  one  to  Allen, 
together  with  the  execution  of  the  quitclaim  deed,  changed  the 
entire  transaction,  and  the  vicious  agreement  previously  exist- 
ing became  thereby  purified  of  all  usurious  taint.  Both  Allen 
and  Andrew  Hunter  testify  that  Allen  paid  nothing  to  appel- 
lant, or  any  one  else,  for  the  benefit  of  the  contract,  or  to  be- 
come the  purchaser,  but  that  the  bond  was  made  to  him  for  the 
benefit  of,  and  as  a  trustee  for  appellant,  with  the  knowledge  of 
appellee.  "We  do  not  see  that  in  equity  this  changed  the  trans- 
action in  the  slightest  degree,  except  in  mere  form.  If  this 
change  in  the  form  was  intended  as  a  device  to  cover  usury,  it 
must  fail,  as  courts  of  equity  regard  the  substance,  and  not  the 
form  of  agreements  assumed  to  evade  the  usury  laws. 

*It  does  not  appear  that  appellee  intended  to  give  up  [183*] 

I  his  farm.  On  the  contrary,  he  was  struggling  to  retain 
it.  And  appellee,  as  Hunter,  the  son,  testifies,  repeatedly  as- 
sured appellant,  to  induce  him  to  execute  the  quitclaim  deed 
and  enter  into  the  arrangement,  that  Allen  could  at  any  time 
assign  the  bond  to  him  when  it  suited  their  convenience.  There 
is  nothing  in  the  evidence  which  indicates  that  any  one  of  the 
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parties  had  the  slightest  impression  that  Allen  was  really  pur- 
chasing or  that  appellant  was  selling  the  land.  They  all  seem 
to  have  understood  it  to  be  only  giving  a  new  form  to  the  old 
transaction.  Allen  gave  no  obligation,  nor  did  he  incur  any 
liability  for  the  sum  due  on  the  mortgage. 

It  then  follows  that  the  relation  of  the  parties  to  the  trans- 
action was  not  in  equity  changed  from  its  previous  condition. 
After  appellant  received  the  assignment,  appellee  was  under 
precisely  the  same  obligation  to  perform  his  agreement  and 
permit  a  redemption  as  he  was  before  the  bond  was  given  to 
Allen.  He  held  as  trustee  for  appellant,  and,  had  it  not  been 
given,  appellant  could  unquestionably  have  redeemed;  and  ap- 
pellee cannot  now  refuse  to  permit  a  redemption  on  fair  and 
equitable  terms. 

It  then  remains  to  inquire  what  are  the  terms  upon  wThich 
appellant  shall  be  permitted  to  redeem.  The  act  of  28th  of 
February,  1867  (session  laws,  p.  81),  declares  that,  when  the 
defense  of  usury  is  insisted  upon  in  all  contracts  entered  into 
whilst  the  interest  law  of  January,  1849,  was  in  force,  and  before 
the  adoption  of  the  interest  law  of  January,  1857,  and  such 
defense  shall  be  proved,  the  creditor  shall  forfeit  the  excess  of 
interest  over  the  rate  which  it  was  lawful  for  the  parties  to 
have  agreed  upon  and  reserved  in  writing,  but  shall  forfeit  no 
more;  and  no  portion  of  the  interest  voluntarily  paid  shall  be 
credited  on  the  principal.  The  act  of  1819  authorized  the 
parties  to  contract  in  writing  for  the  payment  of  ten  per  cent, 
per  annum.  It  therefore  follows,  that  under  the  act  of  1867 
there  can  be  no  forfeiture  of  interest  when  the  defense  of  usury  is 
interposed  to  contracts  entered  into  prior  to  the  act  of  1857  and 
subsequent  to  the  act  of  1849,  unless  it  exceeds  ten  per 
[184*]  *cent.,  and  only  then  for  the  excess  over  that  rate.  If 
this  loan  was  made  prior  to  the  adoption  of  the  act  of  1857 
and  after  the  adoption  of  the  act  of  1849,  appellant  should  pay,  to 
redeem,  the  principal,  with  ten  per  cent,  allowing  credits  as  in 
other  cases.  The  act  of  1867  declares  that  the  sum  over  ten  per 
cent,  voluntarily  paid  by  the  debtor  shall  not  be  deducted  from 
the  principal.  Under  the  law  as  it  existed  prior  to  the  passage  of 
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this  act,  all  payments  of  usury  were  treated  as  payments  on 
the  principal  still  remaining  unpaid,  when  insisted  upon  by  the 
debtor.  The  law  so  appropriated  it,  and  it  was  a  vested  right 
of  the  debtor  to  have  it  thus  applied.  It  is  beyond  the  legis- 
lative power  to  abrogate  a  vested  right  or  to  transfer  it  to 
another  person.  The  legislature  were  therefore  powerless  to 
declare,  that  all  money  paid  over  and  above  ten  per  cent.,  under 
the  act  of  1849,  should  not  be  applied  as  a  payment  of  the  re- 
maining principal. 

Appellee  made  this  loan  to  appellant  in  1855,  and  hence  it 
was  under  the  law  of  1849,  and  falls  within  the  first  clause  of 
the  act  of  1867.  Nor  did  the  giving  the  new  bond  and  taking 
up  the  old  one,  in  1859,  change  the  contract  or  alter  the  rights 
of  the  parties  in  this,  any  more  than  it  did  in  other  respects. 
This  transaction  therefore  falls  within  and  must  be  governed 
by  the  provisions  of  the  law  of  1867. 

The  decree  of  the  court  below  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  refer  it  to  the  master  to  state  an 
account.  And,  in  stating  it,  he  will  allow  appellee  the  amount 
of  the  principal  loaned,  as  well  as  any  sum  appellant  was  in- 
debted to  him,  with  ten  per  cent,  interest;  allowing  appellant 
for  all  sums  paid  by  him  and  Allen,  and  if  such  payments  ex- 
ceed the  interest  due  at  the  time  of  payment,  computing  at  the 
rate  of  ten  per  cent.,  the  balance  of  such  payment  over  and 
above  the  amount  of  interest  then  due,  shall  be  applied  as  a 
credit  on  the  principal,  the  balance  of  which  principal  shall 
form  a  new  principal  upon  which  to  compute  interest  until  the 
next  payment,  which,  if  it  shall  exceed  the  interest,  shall  first 
satisfy  the  interest  due  when  made,  and  the  balance  to 
be  *  applied  as  a  payment  on  the  principal.  If,  however,  [185*] 
the  interest  shall  exceed  the  payment  when  made,  interest 
to  be  computed  on  the  principal  until  the  aggregate  payments 
shall  exceed  the  interest,  when  the  interest  shall  be  extinguished 
and  the  balance  applied  to  pay  principal.  The  interest  to  be 
first  paid,  but  not  to  draw  interest.  The  balance  which  shall 
remain  after  so  applying  all  of  the  payments  will  be  the  sum 
required  to  redeem. 

Decree  reversed.  223 
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Nelson  Clark  vs.  George  Pageter. 

Instructions  :  Defects  in,  may  be  corrected  by  those  given  the  opposite  party. 
Although  some  of  the  instructions  for  one  party  may  have  been  incoin- 
plete  in  their  statement  of  the  issues,  still,  if  the  defect  is  remedied 
by  those  given  on  this  point  for  the  opposite  party,  and  the  jury  could 
not  have  been  misled  or  confused  thereby,  and  upon  the  whole  series 
of  instructions  the  case  has  been  fully  and  fairly  left  to  the  jury,  and 
substantial  justice  appears  to  have  been  done,  the  verdict  will  not  be 
set  aside.1 

Appeal  from  Peoria.     Hon.  S.  D.  Puterbatjgh,  J. 

H.  Grove,  for  appellant. 

Johnson,  Hopkins  <&  Cratty,  for  appellee. 

Breese,  C.  J.  This  was  an  action  of  assault  and  batter}7, 
brought  in  the  circuit  court  of  Peoria  county  by  George 
[186*]  Pageter  against  *  Nelson  Clark,  and  such  proceedings 
were  there  had  as  resulted  in  a  trial  and  verdict  for  the 
plaintiff,  and  his  damages  assessed  at  $125,  for  which  the  court 
rendered  judgment  after  overruling  defendant's  motion  for  a 
new  trial. 

To  reverse  this  judgment,  the  record  is  brought  here  by  ap- 
peal and  various  errors  assigned. 

The  issues  before  the  jury  were,  not  guilty  —  son  assault 
demesne  —  molliter  mantis  imposuit,  to  which  the  plaintiff  re- 
plied de  injuria. 

The  points  made  here  arise  on  the  instructions,  which  we 
have  fully  considered;  and,  although  some  of  those  for  the 
plaintiff  were  incomplete  in  their  statement  of  the  issues,  the 
defect  was  remedied  by  those  given  on  this  point  for  the  de- 
fendant, and  the  jury  could  not  have  been  misled  or  confused 
thereby. 

Upon  the  whole  series  of  instructions,  the  case  was  fully  and 
fairly  left  to  the  jury,  and  the  verdict  they  found  was  fully 

1  See  Van  Buskirk  v.  Day,  32  111.  260,  and  note ;  Northern  Line  Packet 
Co.  v.  Binninger,  70  id.  571;  Latham  v.  Roach,  72  id.  179;  Stowell  v.  Bea- 
gle, 79  id.  525 ;  C,  B.  &  Q.  R.  R.  Co.  v.  Harwood,  80  id.  88. 
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sustained  by  the  evidence,  and  substantial  justice  appears  to  have 
been  done.  We  see  nothing  in  the  record  to  justify  our  setting 
aside  the  verdict  in  a  case  where  so  much  testimony  was  heard 
on  the  issues  made,  and  when  the  jury  were  fully  and  correctly 
informed  of  the  law  of  the  case. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


David  Goodwillie  vs.  Dennis  McCarthy. 

1.  Agency  :    When  master  of  vessel  is  agent  both  of  owner  of  the  vessel  and 

owner  of  the  cargo. 
In  cases  of  disaster  at  sea,  the  master  is  considered,  from  necessity,  the 
agent  both  of  the  owner  of  the  ship  and  the  owner  of  the  cargo,  so 
far  as  it  may  be  necessary  to  take  measures  for  their  preservation. 

Note.  —  There  seems  no  doubt  that  in  this  case,  by  a  series  of  sharp 
practices  and  erroneous  adjudications,  a  master  of  a  vessel  succeeded  in 
saddling  probably  the  entire  damages  sustained  by  a  collision  of  his  own 
vessel  with  the  propeller,  upon  the  unfortunate  owner  of  the  cargo  he  was 
carrying,  and  that,  too,  without  any  judicial  trial  of  the  question  which  of 
the  colliding  vessels  was  at  fault,  or  how  much  was  the  real  amount  of  the 
injury  sustained,  or  the  reaf  value  of  the  services  rendered.  No  one,  for 
instance,  believes  that  the  services  of  a  tug  in  towing  a  vessel  from  Mack- 
inac to  Milwaukee  are  worth  $300  a  day,  or  to  exceed  $100;  but  by  the  in- 
genious management  of  the  plaintiff's  case,  the  entire  data  which  form  the 
basis  of  the  judgment  were  "  fixed  "  for  the  court  below  by  the  utterly  un- 
official, unsworn,  and  irresponsible  certificate  of  an  "adjuster  of  marine 
averages."  Moreover,  if  the  T.  Y.  Avery  were  at  fault  in  producing  the 
collision,  she  certainly  could  have  no  claim  against  her  own  cargo  for  the 
damages  sustained  by  her  recklessness  in  steering.  And  if  the  propeller 
Montgomery  were  at  fault,  there  would  be  no  necessity  that  the  vessel 
should  call  on  its  own  cargo  for  the  damages,  since  it  would  have  a  ready 
and  more  congenial  remedy  against  the  propeller  and  its  owners.  The 
only  circumstances,  therefore,  under  which  there  could  possibly  arise  a 
claim,  would  be  where  the  collision  itself  resulted  from  inevitable  acci- 
dent, but  whether  it  did  so  result  was  neither  averred  nor  tried.  If  the 
collision  resulted  from  inevitable  accident,  then  all  the  expenses  necessary 
to  save  the  vessel,  cargo  and  freight,  i.  e.,  to  get  into  a  port  of  refuge,  might 
possibly  be  the  subject  of  general  average  as  between  the  vessel  and  cargo. 
Peters  et  al.  v.  Warren  Ins.  Co.  3  Sumner,  392 ;  Abbott  on  Shipping,  Story 
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2.  General  Average  :  When  the  master's  acts  in  case  of  a  disaster  can 
not  he  questioned. 
If  the  expenses  incurred  by  the  master  in  consequence  of  a  disaster  at 
sea  are  of  a  nature  to  be  made  the  subject  of  general  average,  and 
if  they  have  resulted  in  the  final  preservation  of  both  ship  and  cargo, 
though  at  a  large  cost,  the  question  cannot  be  raised  whether  the 
master  might  not,  by  transhipment,  or  by  discharging  his  cargo  at 
some  intermediate  point,  have  saved  it  at  a  less  expense  than  that  re- 
sulting from  the  course  actually  pursued. 

&  P.  7th  Am.  ed.  632;  3  Kent,  5th  ed.  235;  though  many  cases  hold  that 
to  make  the  cost  of  reaching  the  port  of  refuge  a  subject  of  general  aver- 
age, the  calamity  which  compelled  it  to  put  into  port  must  itself  have  been 
the  subject  of  general  average  (Abbott  on  Shipping,  632),  which  collision 
itself,  by  all  authorities,  is  not  (Parsons  on  Mar.  Law,  311),  as  collision  is 
not,  under  any  circumstances,  and  cannot  be,  a  voluntary  sacrifice.  But 
with  the  arrival  of  the  vessel  and  cargo  at  Mackinac,  they  are  saved,  as 
finally  and  effectually  as  they  can  ever  be.  Any  e  xpenditure  of  money 
thereafter  incurred  may  be  an  extraordinary  expenditure  to  earn  freight, 
i.  e.,  to  complete  the  voyage,  but  it  can  not  be  a  voluntary  sacrifice  to  save 
from  a  maritime  peril.  A  failure  to  earn  freight  is  not  a  maritime  peril. 
An  extraordinary  expenditure  of  money  only  becomes  the  subject  of  gen- 
eral average  when  it  is  incurred  in  the  midst  of  a  maritime  peril,  and  is  in 
the  nature  of  a  voluntary  sacrifice  of  money  to  save  the  property  subjected 
to  the  peril.  In  none  of  the  five  cases  cited  by  the  court  was  there  a  rest 
in  a  port  of  safety  before  any  of  the  expenditures  sought  to  be  made  the 
subject  of  general  average  were  incurred.  In  Job  v.  Langton,  the  cost  of 
towage  from  the  port  of  distress  to  the  port  of  repair,  was  held  not  the  sub- 
ject of  general  average  expressly  because  there  was  a  rest  between  the 
safety  of  the  cargo  and  the  incurment  of  the  expenditure,  which,  says  Lord 
Campbell,  was  a  new  operation  which  could  not  be  properly  distinguished 
from  the  repairs  done  to  the  ship  to  enable  her  to  complete  her  voyage. 
In  Nelson  v.  Belmont,  the  expenditures  were  incurred  in  getting  into  the 
port  of  distress,  Charleston.  So  in  Moran  v.  Jones,  Liverpool  was  the  port 
of  safety  as  well  as  repair. 

The  signing  of  the  bond  by  Goodwillie  did  not  create  any  cause  of  ac- 
tion, if  none  existed  before.  Average  cannot  be  claimed  for  the  loss  of 
property  unless  it  was  deliberately  sacrificed  for  the  preservation  of  the 
whole  property  in  peril.  Nickerson  v.  Tyson,  8  Mass.  467.  Bedford  Com. 
Ins.  Co.  v.  Parker,  2  Pick.  (Mass:)  1 ;  Lyon  v.  Alvord,  18  Conn.  66.  If,  how- 
ever, a  sacrifice  of  $6,000  is  made  to  earn  a  freight  amounting  to  a  few 
hundreds,  it  is  that  kind  of  a  case  of  voluntary  sacrifice,  i.  e.,  a  voluntary 
■sacrifice  by  the  master  of  the  interests  of  those  whom  he  represents,  which 
should  result  in  a  discharge  of  the  master  for  his  stark  folly,  not  in  a 
general  average,  by  which  the  damages  ensuing  upon  a  collision  are 
assessed  on  the  unfortunate  owner  of  a  cargo. 
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3.  Same  :     Owners  of  vessel  and  of  cargo  bound  by  expenses  incurred  by 

master  in  consequence  of  a  sea  peril,  if  Tie  acts  in  good  faith. 
The  master  must,  however,  act  in  good  faith,  and  not  with  the  intent 
deliberately  to  sacrifice  the  interests  of  the  shipper  to  the  carrier,  or 
those  of  the  carrier  to  the  shipper.  But  if  he  does  act  in  good  faith, 
as  the  common  agent  of  both  parties,  neither  can  escape  the  applica- 
tion of  the  equitable  doctrine  of  general  average,  on  the  ground  that, 
by  the  separation  of  ship  and  cargo,  one  of  them  might  have  been 
saved  at  a  less  expense.  So  long  as  the  ship  and  cargo  are  in  fact 
kept  together,  the  question  is  not  whether  they  might  not  have  been 
separated  to  the  advantage  of  one  of  them,  but  whether  the  extra- 
ordinary expenses  incurred  in  consequence  of  a  sea  peril  were  in- 
curred for  their  common  benefit  and  resulted  in  their  common  safety, 
and  if  such  is  the  case,  such  expenses  resulting  in  the  common  safety 
of  ship  and  cargo,  must  be  adjusted  on  the  principles  of  general 
average. 

4.  Same. 

It  seems  to  be  assumed  without  discussion  as  the  law  of  this  case,  that 
the  only  question  involved  was,  whether  the  owner  of  the  cargo 
was  liable  to  general  average  if  the  cargo  might  have  been  saved 
without  the  incurrment  of  the  cost  for  towage  which  forms  the  sub- 
ject of  the  claim.  It  is  therefore  assumed  that  towage  from  the 
point  of  collision  to  the  port  of  refuge,  thence  to  a  port  of  repair, 
and  thence  to  the  port  of  destination,  is  the  subject  of  general  aver- 
age. The  question  whether  any  damages  resulting  from  collision 
should  form  the  subject  of  general  average  is  not  discussed. 

Appeal  from  the  Superior  Court  of  Chicago.  Hon.  Joseph 
E.  Gary,  J. 

This  was  an  action  of  covenant  brought  by  Dennis  Mc- 
Carthy, as  surviving  owner  (with  one  Charles  Walker)  of  the 
schooner  T.  Y.  Avery,  against  David  Goodwillie,  consignee  of 
a  cargo  of  lumber  shipped  thereon  from  Port  Severn  or  Severn 
river,  in  Canada,  to  Chicago,  to  recover  an  alleged  claim  of 
general  average.  The  declaration  avers  the  vessel  to  be  worth 
$10,000,  the  cargo  $3,500,  and  that  both  were  saved  at  a  total 
expense  of  $7,184.80,  whereas  the  value  saved  and  contribut- 
ing, including  cargo,  was  only  $7,613.87;  that  on  September  29, 
1864,  at  the  straits  of  Mackinaw,  by  storms  and  winds,  and 
by  the  perils  of  the  seas,  the  said  schooner  became  greatly 
broken  and  damaged,  and  rendered  leaky,  etc.,  and  being 
thereby  in  imminent  danger  of  foundering,  and  by  reason,  etc., 
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it  became  necessary  to  put  into  the  port  of  Mackinaw,  and 
thence  to  hire  tugs,  etc.,  to  tow  said  vessel  to  Chicago,  "  and  to 
use  and  expend  provisions  and  sums  of  money,  and  to  sacrifice 
and  destroy  sundry  and  divers  sails,  tarpaulins,  ropes,  chains, 
cloths  and  canvass,  for  the  safety  and  preservation  of  said 
vessel  and  cargo,"  which  were  accordingly  expended  and  sacri- 
ficed to  the  amount  and  of  the  value  of  $6,184.80;  that  prior  to 
the  arrival  and  delivery  of  said  cargo  to  defendant  at  Chicago, 
he  executed  a  bond,  wherein  it  is  recited  that  said  schooner  T. 
Y.  Avery,  on  her  said  voyage,  was  run  into  by  the  propeller  Mont- 
gomery, at  Mackinaw,  about  1  A.  M.  of  29th  September,  1864, 
"  by  which  means  certain  losses  and  expenses  have  been  incurred, 
and  other  expenses  hereafter  may  be  incurred  in  consequence 
thereof,  which  (according  to  the  usage  of  this  port)  constitute 
a  general  average  to  be  apportioned  on  the  said  vessel,  her  earn- 
ings as  freight  and  her  cargo,"  wherefore  the  subscribers,  owners, 
shippers  and  consignees  severally  agree  to,  and  with  each  other, 
that  such  loss,  damage  and  incidental  expenses  "  as  shall  be 
made  to  appear  to  be  due  from  us,"  etc.,  "  as  owners,  shippers, 
or  consignees,  or  underwriters,"  shall  be  paid  by  us  respectively, 
according  to  our  several  "parts  or  shares"  therein,  and  that 
such  losses  and  expenses  be  stated  and  apportioned  in  accord- 
ance with  the  established  usage  and  laws  of  this  state  in  similar 
cases  by  S.  T.  Atwater,  adjuster  of  marine  losses.  This  bond 
was  signed  and  sealed  by  David  Goodwill  ie,  and  the  declara- 
tion obscurely  avers,  apparently,  that  upon  the  arrival  and  de- 
livery of  the  lumber  to  Goodwillie,  the  bond  was  delivered  to 
Walker,  and  afterwards  Atwater  apportioned  said  losses,  and 
found  to  be  due  from  the  defendant  to  the  owners  of  said 
vessel,  $1,666,  which  the  defendant,  though  often  requested, 
has  not  paid,  wherefore  he  hath  not  kept  his  covenant,  etc. 

To  this  declaration,  defendant  pleaded,  1.  If  on  est  factum. 
2.  That  the  bond  was  executed  without  any  good  or  valuable 
consideration.  3.  Non  infregit  conventionem.  4.  That  no 
part  of  said  expenses  were  incurred  in  saving  defendant's  cargo, 
and  that  he  was  at  no  time  liable,  and  is  not,  for  any  share 
thereof.  5.  That  such  expenses  incurred  in  bringing  the 
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schooner  A  very  from  Mackinaw  to  Chicago  do  not  constitute 
a  claim  for  general  average  apportion  able  on  the  cargo,  accord- 
ing to  the  form  of  defendant's  covenant.  6.  That  said  Atwater 
did  not  state  the  losses  and  expenses  according  to  the  form  or 
effect  of  said  bond,  etc. 

The  plaintiff  demurred  generally  to  the  2d,  3d,  4th,  and  5th 
pleas,  and  replied  to  the  sixth.  The  court  sustained  plaintiffs 
demurrer  to  all  the  pleas.  A  stipulation  was  made  that,  under 
the  plea  of  won  est  factum,  defendant  might  make  any  de- 
fense which  would  be  competent  under  an  appropriate  plea, 
without  prejudice  to  his  right  to  stand  by  pleas  demurred  to, 
and  insisting  upon  error  of  court  in  sustaining  demurrer. 

On  the  trial  the  evidence  showed  that  the  Avery  was  injured 
by  collision  with'  the  propeller  Montgomery  as  alleged,  but 
whether  the  collision  was  the  fault  of  either,  neither,  or  both 
vessels,  was  ignored  in  proof  as  in  the  pleadings.  It  was  shown 
that  the  propeller  towed  her  into  Mackinaw  without  cost;  that 
she  could  not  there  repair,  but  could  have  landed  or  tran- 
shipped her  cargo,  and  that  either  course  would  have  saved  the 
cargo  absolutely,  so  far  as  any  danger  resulting  from  the  injury 
by  the  collision  was  concerned.  It  was  proved  by  all  the  wit- 
nesses that  there  was  no  custom  of  the  port  of  Chicago  or  of 
the  state  of  Illinois  to  vary  the  maritime  law  in  its  application 
to  the  case.  The  nearest  approach  to  a  voluntary  sacrifice  of 
anything  was  the  wrapping  the  mainsail  around  the  hull  to 
stop  the  leak.  The  tug  Leviathan  towed  her  to  Milwaukee  and 
rendered  a  bill  of  $3,500  for  that  service,  and  from  Milwaukee 
the  tug  Monitor  towed  the  vessel  to  Chicago.  Wages  and  pro- 
visions of  captain  and  crew  from  Mackinaw  to  Chicago,  and 
ev:n  bills  for  telegraphing  and  expenses  of  an  agent  traveling 
by  land  from  Chicago  to  Milwaukee  to  see  about  the  matter,  are 
included  in  the  "  average."  The  lumber  delivered  was  worth 
$2,067,  about  75,000  feet  deck  load  having  been  left  at  Macki- 
naw, which  was  not  taken  into  account  by  the  adjustment.  The 
total  expenses  made  the  subject  of  average  were  $6,134.80.  In 
arraying  the  property  liable  to  contribution,  the  vessel  is  turned 
in  at  her  value  in  her  damaged  state  $5,000,  whereas  before  the 
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damage  she  was  worth  $10,000,  thus  holding  the  cargo  for  part 
of  the  cost  of  repairing  the  vessel.  A  jury  having  been  waived, 
the  court  found  the  issues  for  the  plaintiff,  and  assessed  his 
damages  at  $1,916.10.  The  usual  motions  for  new  trial  and  in 
arrest  having  been  made  and  overruled,  the  defendant  appeals. 

Miller ',  Van  Annan  dk  Lewis,  for  appellant,  argued  that  ex- 
penses incurred  after  the  cargo  is  in  a  place  of  safety,  and  for 
the  purpose  of  enabling  the  ship  to  complete  her  voyage,  are  not 
the  subject  of  general  average.  Job  v.  Langton,  6  El.  &  Black, 
778.  Repairs  to  the  ship  are  only  general  average  when  neces- 
sary to  save  the  cargo.  1  Parsons  on  Mar.  Law,  293.  Only 
sacrifices  made  voluntarily  are  the  subject  of  average.  3  Kent, 
233 ;  2  Arnold  on  Ins.  876 ;  Columbian  Ins.  Co.  v.  Ashoy,  13 
Pet.  340.  There  being  no  usage  peculiar  to  Chicago  or  Illinois 
in  this  matter,  defendant  is  liable  only  for  such  amount  as  may 
be  due  from  him,  if  any,  by  the  principles  of  general  maritime 
law.  The  master  was  bound  to  tranship  and  forward  the 
cargo.  Hugg  v.  Aug.  Ins.  Co.  7  How.  595;  Hipton  v.  Thorn- 
ton, 9  Ad.  &  El.  312;  2  Kent's  Com.  212;  1  Parsons  on  Mar. 
Law,  161.  While  the  expenses  of  putting  into  a  port  of  dis- 
tress or  refuge  may  be  the  subject  of  average,  the  expenses  of 
proceeding  thence  to  a  port  of  repair  or  to  the  port  of  destina- 
tion fall  solely  on  the  vessel.  Hassam  v.  St.  Louis  Perpetual 
Ins.  Co.  7  La.  An.  12;  Stevens  on  Average,  42;  Black  on  In- 
demnity, 193;  Arnold,  2,  906;  Padelford  v.  Boardman,  4 
Mass.  551. 

George  B.  Hiobard,  of  Buffalo,  for  the  appellant,  also  argued : 
The  question  stated  most  strongly  against  the  appellant  is  this : 
Can  a  cargo,  when  once  in  an  intermediate  port  of  necessity, 
which  has  been  sought  in  consequence  of  a  collision,  and  where 
it  could  have  been  unloaded,  and  thence  forwarded  to  its  desti- 
nation for  less  than  the  original  freight,  be  afterwards  subjected 
to  average  charge  closely  approaching  its  whole  value,  for  the 
purpose,  not  of  benefiting  the  cargo,  but  of  enabling  the  vessel 
to  benefit  herself,  by  compelling  the  cargo  to  contribute  toward 
the  payment  of  charges  incurred  solely  for  the  benefit  of  the 
vessel  —  for  the  purpose  of  enabling  her  to  earn  her  freight, 
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and  reach  the  ultimate  port  to  which,  upon  that  trip,  she  was 
destined. 

There  was  no  voluntary  sacrifice  for  the  benefit  of  the  owner 
of  the  cargo,  no  sacrifice  to  save  his  property  from  impending 
peril,  no  rescue  of  his  property  from  impending  peril;  but,  if 
the  act  should  result  in  charging  the  cargo  with  contribution, 
an  act  solely  for  the  benefit  of  ship  and  freight,  to  rescue  them 
from  peril,  it  would  be  at  the  expense  and  to  the  practical  de- 
struction of  the  cargo. 

While  the  English  doctrine  makes  it  merely  the  right,  the 
American  doctrine  makes  it  the  duty  of  the  carrier  to  tranship 
the  cargo,  if  the  interests  of  the  cargo  clearly  demanded  it. 
Flanders  on  Sh.  249;  Bryant  v.  Com.  Ins.  Co.  6  Pick.  130; 
Rogers  v.  Murray,  3  Bosw.  357;  McAndrews  v.  Thatcher,  3 
Wallace,  347.  Damages  by  collision  are  not  the  subject  of 
general  average.  2  Phill.  on  Ins.  sec.  1,272;  and  the  charge  for 
towage  from  the  port  of  necessity,  to  which  the  vessel  has  gone 
because  of  the  collision,  to  the  port  of  repair  or  destination,  is 
not  a  voluntary  sacrifice  of  anything  to  save  anything  from 
impending  peril,  but  is  a  simple  expenditure  made  compulsory 
by  a  past  injury.  For,  says  Stevens  &  Benecke  on  Average, 
118,  "  as  soon  as  the  object  of  putting  the  vessel  and  her  cargo 
in  safety  is  accomplished,  the  cause  for  general  contribution 
ceases ;  for  whatever  is  subsequently  done,  is  not  a  sacrifice  for 
the  benefit  of  the  whole,  or  for  averting  an  imminent  danger, 
but  is  the  mere  necessary  consequence  of  a  casual  misfortune. 
Inasmuch  as  it  tends  to  forward  the  voyage,  the  repair  of  the 
vessel  certainly  concerns  the  shipper;  but  he  has  a  right  to  de- 
mand it,  without  being  under  an  obligation  of  contributing  to 
the  expense;  for,  by  virtue  of  the  contract  of  affreightment,  the 
ship  owner  is  bound  to  forward  the  cargo  to  the  port  of  its 
destination,  and  from  the  fulfillment  of  this  contract  nothing 
short  of  impossibility  can  excuse  him." 

Robert  Bae,  for  the  appellee,  contended  inter  alia,  that  there 
must  be  a  selection  or  voluntary  sacrifice  of  a  part  to  save  the 
whole,  and  this  sacrifice  must  be  successful.  If  the  law  com- 
pelled the  freight  or  the  vessel  to  be  sacrificed  in  order  to  save 
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the  cargo,  then  there  is  no  selection,  to  do  so  would  be  but  obe- 
dience to  law.  Barnard  v.  Adams,  10  How.  So  long  as  the 
voyage  is  continued  and  not  abandoned,  whatever  threatens  its 
termination,  the  whole  cargo,  if  it  remains  under  the  control 
of  the  master,  is  at  risk.  3  Val.  364;  21  K  Y.  38;  7  El.  &  BL 
535;  E.  C.L.  90. 


[187*]  *  Lawrence,  J.  The  schooner  T.  Y.  Avery,  loaded 
with  lumber  and  bound  for  Chicago,  was  badly  damaged 
by  collision  with  a,propeller,  on  the  29th  of  September,  1864. 
The  propeller  towed  her  into  .Mackinaw,  the  nearest  port  of 
refuge,  and  distant  only  a  few  miles  from  the  place  where  the 
collision  occurred.  After  making  some  slight  repairs,  and  put- 
ting her  deck  load  on  the  pier,  she  was  towed  by  a  tug  to  Mil- 
waukee, the  nearest  port  of  repair,  and  thence  by  another  tug 
to  Chicago.  The  lumber  was  then  delivered  to  Goodwillie,  the 
consignee,  upon  his  signing  a  general  average  bond.  This  is  a 
suit  upon  that  bond,  and  the  question  presented  for  our  deter- 
mination is,  whether  the  lumber  brought  by  the  schooner  to 
Chicago  is  liable  to  contribution  in  general  average, 
[188*]  for  the  expenses  incurred  in  *  bringing  the  vessel  and 
cargo  from  Mackinaw  to  that  port.  These  expenses  were 
very  heavy,  the  proportion  chargeable  to  the  cargo  being 
$1,666.17,  and  the  argument  of  the  appellant  is,  that,  as  the  entire 
cargo,  as  well  as  the  deck  load,  might  have  been  unloaded  at 
Mackinaw,  where  it  would  have  been  safe  until  it  could  have 
been  taken  away  by  another  vessel,  and  as  this  would  have  in- 
volved the  owners  of  the  cargo  in  far  less  expense,  it  was  the 
duty  of  the  master  of  the  vessel  to  have  adopted  this  course, 
and  the  cargo  should  not  be  subjected  to  contribution  for  ex- 
penses that  were  really  incurred,  as  is  urged,  chiefly  for  the 
benefit  of  the  vessel. 

It  appears  by  the  evidence,  that  after  arriving  at  Milwaukee, 
the  nearest  port  of  repair,  it  was  better  for  all  parties  that  the 
schooner  should  be  thence  towed  to  Chicago  and  deliver  her 
cargo,  instead  of  waiting  for  repairs  at  Milwaukee.  No  ques- 
tion is  made  by  the  appellant  on  that  point,  nor  on  the  mode 
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in  which  the  account  was  stated  by  the  adjuster  of  marine 
losses,  if  it  is  held  that  the  appellant  is  liable  in  general  average 
for  any  of  the  expenses. 

It  cannot  be  denied  that  there  is  some  force  in  the  position 
of  appellant,  but  it  is  inconsistent  with  all  the  adjudged  cases 
except  that  of  Job  v.  Zangton,  6  Ellis  &  B.  779,  and  that  case 
must  be  considered  as  substantially  overruled,  so  far  as  it  touches 
this  question,  by  the  same  court  in  Moron  v.  Jones,  7  Ellis  & 
B.  529. 

In  cases  of  disaster  at  sea,  the  master  is  considered,  from 
necessity,  the  agent  both  of  the  owner  of  the  ship  and  the 
owner  of  the  cargo,  so  far  as  it  may  be  necessary  to  take 
measures  for  their  preservation.  1  Parsons  on  Maritime  Law, 
163.  If  the  expenses  incurred  by  him  are  of  a  nature  to  be 
made  the  subject  of  general  average,  and  if  they  have  resulted 
in  the  final  preservation  of  both  ship  and  cargo,  though  at  a 
large  cost,  the  question  cannot  be  raised  whether  the  master 
might  not,  by  transhipment,  or  by  discharging  his  cargo  at 
some  intermediate  point,  have  saved  it  at  a  less  expense  than 
that  resulting  from  the  course  actually  pursued.  Of  course, 
the  master  must  act  in  good  faith,  and  not  with  the  in- 
tent to  *  deliberately  sacrifice  the  interests  of  the  ship-  [189*] 
per  to  the  carrier,  or  those  of  the  carrier  to  the  shipj^er. 
But  if  he  does  act  in  good  faith,  as  the  common  agent  of  both 
parties,  the  interests  of  commerce  obviously  require  that  neither 
should  be  permitted  to  escape  the  application  of  the  equitable 
doctrine  of  general  average  on  the  ground  that,  by  the  separa- 
tion of  ship  and  cargo,  one  of  them  might  have  been  saved  at 
a  less  expense.  "We  have  carefully  examined  the  authorities  on 
this  subject,  and  find  nothing  in  them  to  sustain  this  doctrine. 
On  the  contrary,  the  ship  and  cargo  are  constantly  recognized 
as  closely  bound  to  each  other  by  a  common  interest,  and  so 
long  as  they  are  in  fact  kept  together,  the  question  is  not 
whether  they  might  not  have  been  separated  to  the  advantage 
of  one  of  them,  but  whether  the  extraordinary  expenses  incurred 
in  consequence  of  a  sea  peril  were  incurred  for  their  common 
benefit  and  resulted  in  their  common  safety. 
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The  doctrine  of  general  average  has  even  been  applied  in 
some  cases  where  the  ship  and  goods  have  been  separated. 
Thus  in  Beavan  v.  The  Bank  of  the  United  States,  4:  Wharf. 
301,  the  vessel  was  ice  bound  in  Delaware  Bay,  and  in  great 
danger  of  being  wrecked.  A  quantity  of  specie  which  had 
been  shipped  to  the  bank  was  taken  out  and  conveyed  by  land 
to  Philadelphia.  A  few  weeks  afterwards  the  vessel  arrived 
with  the  remainder  of  her  cargo,  having  incurred  various  ex- 
penses in  the  mean  time  for  lighterage  and  in  other  modes.  It 
was  held  that  the  .bank  must  pay  its  proportion  of  the  expenses. 
This  is  certainly  an  extreme  case,  but  it  shows  how  far  the 
courts  have  gone  in  the  application  of  this  doctrine.  The  case 
of  Nelson  v.  Belmont,  5  Duer,  310,  and  21  K\  Y.  36,  was  of 
similar  character.  There,  specie  had  been  taken  out  of  a  ship 
that  was  on  fire  and  transferred  to  a  brig  that  was  passing. 
The  fire  was  subdued,  and  the  ship  and  brig  proceeded  to- 
gether to  an  intermediate  port.  The  master  of  the  ship  again 
took  possession  of  the  specie  before  reaching  the  wharf,  and 
afterwards  deposited  it  in  a  bank.  It  was  held  the  specie  was 
liable  to  contribute  for  all  general  average  expenses,  whether 
incurred  prior  or  subsequent  to  its  removal.  In  the 
[190*]  *case  of  J  oh  v.  Langton,  ubi  supra,  the  cargo  went  for- 
ward by  another  vessel,  but  it  was  by  agreement  submit- 
ted for  decision,  on  the  hypothesis  that  there  had  been  no  trans- 
shipment. Lord  Campbell,  giving  the  opinion  of  the  court, 
held  the  cargo  not  liable  in  general  average,  for  expenses  in- 
curred by  the  ship  in  returning  to  Liverpool  for  repairs,  after  the 
cargo  had  been  safely  landed  and  warehoused  at  Dublin.  But 
in  Moran  v.  Jones,  ubi  supra,  a  ship,  sailing  from  Liverpool, 
was  driven  by  a  storm  on  a  bank,  and  the  cargo  having  been 
taken  out  and  sent  back  to  Liverpool,  and  there  warehoused, 
the  vessel  itself,  after  some  cjays,  was  got  off  the  bank  and  taken 
back  to  Liverpool  for  repairs.  Having  been  there  repaired,  it 
again  took  on  board  its  cargo  and  proceeded  on  its  voyage. 

The  same  court  held  that  the  cargo  was  liable  in  general 
average  for  the  expense  incurred  in  getting  oft'  the  ship  and 
bringing  it  back  to  Liverpool.     Lord  Campbell,  in  giving  the 
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opinion  of  the  court,  attempts  to  distinguish  the  case  from  that 
of  Job  v.  Zcmgton,  by  saying  that  in  the  latter  case  the  goods 
had  been  saved  by  a  distinct  and  completed  operation,  and  that 
afterwards  a  new  operation  began  for  the  safety  of  the  ship, 
while  in  the  case  before  them  the  saving  of  the  goods  and  ship 
was  one  continuous  transaction.  We  are  wholly  unable  to 
discover  any  substantial  difference  in  the  facts  of  the  two  cases,1 
or  any  difference  indeed  upon  which  a  legal  distinction  can  be 
based,  and  we  must  regard  Job  v.  Langton,  as  overruled  by  the 
subsequent  case.  But  whether  we  should  consider  it  overruled 
or  not,  it  is  at  least  so  explained  in  Moran  v.  Jones,  that  it  is 
not  authority  for  the  appellant  in  the  present  case.  For  in  the 
case  before  us  the  lumber  that  is  sought  to  be  subjected  to  gen- 
eral average,  never  left  the  vessel  until  its  arrival  at  Chicago, 
and  in  Moran  v.  Jones,  when  counsel  in  argument  cited  Job  v. 
Langton,  Lord  Campbell,  interrupting,  remarked :  "  Had  the 
goods  remained  on  board  they  would  of  course  have  been  liable 
to  contribute  to  general  average."  "We  are  not  certain  whether 
he  referred,  in  making  this  remark,  to  Job  v.  Langton,  or  to  the 
case  then  before  the  court,  nor  is  it  material.  The  remark 
itself,  and  the  language  used  in  the  final  opinion,  where 
reference  is  made  to  the  fact,  that  in  the  case  before  [191*] 
them  the  goods  had  remained  in  the  custody  and  under 
the  control  of  the  master  until  the  ship  was  repaired,  clearly 
show  that,  in  the  judgment  of  that  court,  notwithstanding  its 
ruling  in  Job  v.  Langton,  the  cargo  must  contribute,  in  general 
average,  in  cases  of  this  character,  where  it  has  not  been  removed 
from  the  vessel. 

So  also  in  Me Andrews  v.  Thatcher,  3  Wall.  376,  the  court 
held  that,  for  expenses  incurred  while  the  goods  remain  under 
the  control  of  the  master,  they  are  liable  to  general  average, 
though  they  have  been  temporarily  separated  from  the  ship. 

So  in  Nelson  v.  Belmont,  21  JT.  Y.  47,  the  court  say:  "If 
the  enterprise  is  not  abandoned,  and  the  property,  though  sep- 
arated from  the  rest,  is  still  under  the  control  of  the  master  of 

1 A  vessel  in  peril  seeking  safety  differs  from  one  not  in  peril  seeking 
repair.    Ed. 
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the  vessel,  and  liable  to  be  taken  again  on  board  for  the  pur- 
pose of  prosecuting  the  voyage,  the  relations  of  the  several 
owners  are  in  no  respect  changed.  The  common  interest  re- 
mains, and  whatever  is  done  for  the  protection  of  the  common 
interest  should  be  done  at  the  common  expense." 

The  case  of  the  Bedford  Commercial  Insurance  Company  v. 
Parker,  2  Pick.  1,  is  quoted  by  appellant's  counsel  as  sustain- 
ing the  opposite  view.  But  it  really  does  not.  There  a  ship, 
bound  for  New  Bedford  and  loaded  with  iron,  struck  a  reef 
nine  miles  from  the  town,  and  eighty  or  ninety  yards  from  the 
shore.  She  was  sirpposed  to  be  wrecked,  but  the  underwriters 
upon  the  vessel  undertook  to  save  her.  While  they  were  em- 
ployed in  this  enterprise,  the  owners  of  the  cargo  of  iron  re- 
moved a  part  of  it  at  their  own  expense.  The  court  held,  that 
so  much  of  the  iron  as  remained  in  the  ship,  when  it  was  finally 
got  off  the  reef,  should  contribute  in  general  average,  but  that 
the  portion  which  the  owners  had  taken  out  at  their  own  ex- 
pense, before  the  ship  was  got  off,  was  not  liable.  Here  the 
master  abandoned  the  ship,  and  gave  possession  of  the  cargo  to 
its  owners,  and  so  far  as  they  removed  it,  it  passed  from  his 
control  before  the  ship  was  saved.  They  received  it,  in  fact,  on 
the  ship,  as  if  the  voyage  had  been  completed. 

We  find  no  case  in  which  a  different  rule  has  been 
pi  92]  laid  down  **from  that  stated  by  the  New  York  court  of 
appeals  above  quoted,  except  that  of  Job  v.  Langton, 
and,  as  already  remarked,  that  must  be  regarded  as  either  over- 
ruled by  the  same  court  in  Moran  v.  Jones,  or  so  explained  as  to 
furnish  no  support  to  the  argument  of  appellant's  counsel  in  the 
present  case.  The  lumber  here  not  having  been  even  tempo- 
rarily separated  from  the  ship,  the  case  is  a  stronger  one  for  the 
application  of  the  doctrine  of  general  average  than  those  above 
cited,  in  which  that  doctrine  has  been  enforced. 

In  the  case  at  bar,  it  is  in  proof  that  Mackinaw  was  a  mere 
port  of  refuge,  and  the  schooner  could  not  have  been  repaired 
there.  Milwaukee  was  the  nearest  port  of  repair,  and  we  do 
not  understand  it  to  be  denied  by  counsel  for  appellant *  that 

1  For  emphatic  denial,  see  briefs  of  both  counsel. 
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the  schooner  might  have  left  her  cargo  at  Mackinaw,  proceeded 
to  the  nearest  port  of  repair,  and  after  repairing  have  returned 
for  her  cargo,  completed  her  voyage  and  held  the  cargo  liable 
in  general  average  for  the  expense  of  towage  to  the  port  of 
repair.  1  Parson's  Maritime  Law,  296,  and  cases  cited  in  note; 
also,  cases  cited  supra.  Yet  it  is  in  proof  that  the  expense  in- 
curred in  the  present  case  was  much  less  than  would  have  been 
incident  to  such  a  course.  It  is  further  in  proof  that  the  por- 
tion of  the  cargo  discharged  at  Mackinaw  was  not  taken  away 
until  the  following  spring,  and  if  the  master  of  the  schooner 
had  desired  to  tranship  the  entire  cargo,  he  would  probably 
have  been  obliged  to  send  to  Chicago  or  Buffalo  for  a  vessel  to 
come  expressly  for  that  purpose.  On  all  the  facts  disclosed  by 
this  record,  we  cannot  say  it  was  the  duty  of  the  master  to 
discharge  his  entire  cargo  at  Mackinaw,  to  be  sent  forward  by 
some  other  vessel  at  some  future  period,  and  at  an  uncertain 
expense,  or  that,  in  the  course  actually  adopted  by  him,  he 
intentionally  sacrificed  the  interest  of  the  shipper  to  that  of  the 
carrier.  We  see,  it  is  true,  that  this  lumber  was  delivered  in 
Chicago  at  a  heavy  expense,  but  we  do  not  know  what  loss 
might  have  resulted  if  the  entire  cargo  had  been  left  at  Mack- 
inaw. But  whatever  might  be  the  comparison  of  losses,  the 
master  had  the  right  to  do  what  he  did  do,  and  the 
*  expenses,  which  resulted  in  the  common  safety  of  ship  [193"] 
and  cargo,  must  be  adjusted  on  the  principles  of  general 
average. 

The  judgment  of  the  superior  court  must  be  affirmed. 
Judgment  affirmed. 


Mary  Ann  Adlard  vs.  John  Muldoon. 

1.  Assumpsit:    When  indebitatus  assumpsit  lies. 

If  a  contract  has  been  performed,  and  it  only  remains  to  pay  the  contract 
price  for  the  labor  or  property,  indebitatus  assumpsit  will  lie  for  its 
recovery. 

2.  Pleadings  and  Evidence  :  In  indebitatus  assumpsit  on  written  contract. 
In  indebitatus  assumpsit  for  the  contract  price  of  labor  or  property,  under 

a  written  contract  alleged  to  have  been  entirely  performed  except  the 
payment  of  such  contract  price,  the  agreement  may  be  read  in  evi- 
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dence  for  the  purpose  of  showing  its  terms  and  to  measure  the  dam- 
ages, notwithstanding  the  fact  that  it  is  alleged  by  the  defendant  that 
the  contract  has  not  been  performed.  Whether  the  contract  has  been 
performed  or  not,  is  a  question  for  the  jury,  and  to  require  the  court 
in  the  first  instance  to  hear  evidence  and  determine  whether  the  con- 
tract has  been  performed,  before  admitting  it  in  evidence,  would  be 
to  take  from  the  jury  one  of  the  material  issues  in  the  case. 

3.  Contract  :    Must  be  performed  on  his  side,  before  plaintiff  can  recover. 
A  party  has  no  right  to  recover  in  any  form  of  action  ex  contractu,  upon 

any  contract,  until  he  has  performed  his  part  of  the  agreement;  and 
whether  it  has  been  performed  or  not,  is  a  question  for  the  jury. 

4.  Agency  :    Power  of  architect  to  change  terms  of  contract. 

Where  a  contract  is  entered  into  for  the  erection  of  a  building  according 
to  plans  and  specifications,  under  the  supervision  of  a  specified  archi- 
tect, the  architect  can  not  change  the  terms  of  the  agreement  unless 
specially  authorized  so  to  do. 

5.  Eecoupment  :    Not  precluded  by  acceptance  of  building  built  under  a 

contract. 
In  an  action  for  the  recovery  of  the  contract  price  of  a  building  erected 
by  the  plaintiff  for  the  defendant,  the  fact  that  the  defendant  has  ac- 
cepted the  building  will  not  preclude  him  from  recouping  the  dam- 
ages he  has  sustained  by  reason  of  the  plaintiff's  omission  to  complete 
the  work  in  time,  or  according  to  the  specifications  of  the  contract. 

6.  Arbitration:    Agreement  for  determining  the  amount  of  damages  upon 

a  breach  of  a  building  contract. 
Where  the  parties  to  a  contract  for  the  erection  of  a  building  agree  up- 
on  a  person  who  shall  fix  the  amount  of  the  damages  upon  a  breach 
of  the  agreement,  a  certificate  of  the  amount  of  such  damages  made 
by  a  partner  of  the  person  selected,  will  not  be  admissible,  as  it  is  the 
skill,  judgment  and  integrity  of  the  person  selected,  to  which  the 
parties  agree  to  look,  and  not  that  of  another,  unless  he  should  act  as 
the  assistant  of  the  person  agreed  on.  But  if  the  agreement  is  per- 
formed, or  the  building  accepted,  then,  in  an  action  for  the  price,  it 
seems  that  the  defendant  would  have  the  right  to  show  by  other  evi- 
dence the  amount  of  damages  sustained  by  him  by  a  breach  of  the 
contract  by  the  plaintiff. 

7.  Instructions:    Should  not  assume  controverted  facts. 

An  instruction  assuming  the  existence  of  controverted  facts,  is  erroneous. 

Appeal  from  Superior  Court  of  Chicago.     Hon.  Joseph  E. 
Gary,  J. 

The  case  is  sufficiently  stated  in  the  opinion. 
Thomas  Shirley,  for  appellant. 
Runyon  c&  Avery,  for  appellee. 
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*  Walker,  J.  This  was  an  action  of  assumpsit,  [194*] 
brought  by  John  Muldoon,  in  the  superior  court  of 
Chicago,  against  Mary  Ann  Adlard,  to  recover  a  balance  claimed 
to  be  due  on  a  building  contract.  The  declaration  contained 
the  common  counts  for  work,  labor  and  materials  employed  in 
building  houses  for  appellant.  The  defense  relied  upon  was 
the  nonperformance  of  the  contract  on  the  part  of  appellee; 
that  appellant  had  not  accepted  the  work  or  taken  possession 
of  the  same,  and  hence  the  action  could  not  be  maintained,  or 
if  it  could,  appellant  was  entitled  to  recoup  stipulated  damages 
under  the  contract,  for  the  noncompletion  of  the  work. 

It  is  urged  that  the  court  below  erred  in  admitting  the 
written  agreement  in  evidence,  because  it  had  not  been  per- 
formed. There  can  be  no  force  in  this  objection.  If  a  contract 
has  been  performed,  and  it  only  remains  to  pay  the  con- 
tract price  for  the  labor  or  property,  indebitatus  assumpsit  will 
lie  for  its  recovery,  and  the  agreement  may  be  read  in  evidence 
for  the  purpose  of  showing  its  terms  and  to  measure  the  dam- 
ages. But  to  require  the  court  in  the  first  instance  to  hear  evi- 
dence, and  determine  whether  the  contract  had  been  performed, 
before  admitting  it  in  evidence,  would  be  to  take  from  the  jury 
one  of  the  material  issues  in  the  case.  The  contract  was  prop- 
erly admitted,  but  whether  it  had  been  performed  or  not  was  a 
question  for  the  jury.  A  party  has  no  right  to  recover  under 
any  contract  until  he  has  performed  his  part  of  the 
agreement,  *  and  this  is  true  in  any  form  of  action  ex  [195*] 
contractu.  It  was  a  proper  subject  of  instruction  to  the 
jury,  but  they  were  alone  the  judges  whether  or  not  it  had 
been  performed. 

Hawks,  the  architect,  does  say  that  the  houses  were  finished 
according  to  the  contract.  But,  in  his  cross-examination,  he 
explains  that  the  newel  posts,  the  brackets  and  cornice,  were  not 
finished  according  to  the  specifications;  and  that  gas  pipes  were 
not  put  in  some  of  the  bedrooms,  as  required  by  the  contract. 
He  claimed  that  he  had  deducted  these  omissions,  or  set  them 
off  against  extra  work  done,  so  far  as  we  can  see,  without  any 
authority  from  appellant,  or  subsequently  consented  to  by  her. 

239 


196  OTTAWA, 


Adlard  vs.  Muldoon. 


Armstrong  testified  that  the  cottages  were  not  completed; 
that  he  had  called  appellee's  attention  to  the  omissions,  and 
pointed  out  the  want  of  portions  required  by  the  plans  and  speci- 
fications, but  he  refused  to  complete  the  work.  Spott,  another 
architect,  testified  that  the  buildings  were  not  completed  accord- 
ing to  the  agreement  and  specifications.  This  is  substantially 
the  evidence  in  the  case,  and  the  court  gave  the  jury  this  in- 
struction : 

"  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff  has 
completed  the  wofrk  according  to  the  contract  (except  as  to 
changes  which  were  made  by  authority  of  the  defendant),  to  the 
satisfaction  of  the  architect  or  his  assistant,  then  the  plaintiff  is 
entitled  to  recover  the  balance  of  the  contract  price  yet  unpaid, 
with  interest  thereon  from  the  time  of  the  completion  of  the 
work,  at  the  rate  of  six  per  cent,  per  annum." 

This  instruction  is  erroneous,  as  it  seems  to  assume  there  were 
changes  made  by  authority  of  appellant.  Even  if  there  had 
been  evidence  tending  to  prove  that  appellant  had  authorized 
the  changes,  it  would  have  been  a  question  for  the  jury.  We 
find  no  evidence  in  this  case  that  appellant  ever  authorized  the 
changes  which  seem  to  have  been  made.  The  architect  had  no 
such  authority  under  the  contract.  His  duty  was  to  see  that 
the  contract  was  faithfully  fulfilled  according  to  the  agreement, 
unless  changes  were  made  by  agreement  of  the  parties. 
[196*]  *  Appellant  had  the  right  to  insist  upon  a  strict  compli- 
ance with  the  agreement,  and  unless  specially  authorized, 
the  architect  could  not  change  its  terms.  If  he  might  to  the 
extent  claimed  in  this  case,  he  might  as  to  any  and  every  part 
of  the  terms,  specifications  and  conditions.  This  no  one  would 
claim. 

We  are  unable  to  find  either  such  authority  in  the  contract, 
or  by  subsequent  arrangement  or  consent,  or  that  appellant  ever 
ratified  or  accepted  the  change.  The  court  below,  therefore,  not 
only  erred  in  giving  this  instruction,  but  in  refusing  to  set  aside 
the  verdict,  because  it  was  not  sustained  by  the  evidence.  There 
was  no  proof  that  appellant  ever  accepted  the  buildings,  and 
even  if  she  had  she  would  be  entitled  to  recoup  the  damage  she 
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sustained  by  reason  of  the  omission  to  complete  the  work  ac- 
cording to  the  specifications. 

Again,  there  is  no  evidence  that  the  work  has  been  completed, 
and  until  it  is,  or  is  accepted,  she  is  not  liable  under  the  con- 
tract to  pay  the  balance,  which  was  reserved  until  the  agreement 
should  be  performed.  And  if  she  has  accepted  them,  then  she 
■  should  be  permitted  to  recoup  the  damages  growing  out  of  the 
breach  of  the  contract.  Armstrong's  certificate  of  damages  was 
not  admissible,  as  he  was  not  the  person  wdio  the  parties  agreed 
should  fix  the  amount  of  the  damages.  Hawks  was  the  person 
who  the  parties  agreed  should  determine  the  amount  But  if 
the  agreement  was  performed,  or  if  the  buildings  were  accepted, 
then  appellant  would  have  the  right  to  show,  by  other  evidence, 
the  amount  of  damage  sustained  by  not  completing  the  build- 
ings in  time,  or  the  omission  of  portions  of  the  work  required 
by  the  contract.  The  mere  fact  that  Armstrong  was  a  partner 
of  Hawks  .when  the  latter  was  selected,  did  not  give  the  former 
the  right  to  act.  It  was  Hawks'  skill,  judgment  and  integrity 
to  which  the  parties  agreed  to  look,  and  not  that  of  another, 
unless  he  should  act  as  the  assistant  of  Hawks. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


*The  Chicago   and   Northwestern  Railway  Com-    [197*] 
pany  vs.  Leonard  Swett,  Administrator,  etc. 

1.  Railroads;  Negligence:    Liability  for  injuries  caused  by  defective 

construction  of  road,  etc.1 
A  railroad  corporation  is  bound  to  furnish  to  its  servants  safe  materials 
and  structures ;  and  if,  from  the  defective  construction  of  the  road  and 

1  As  to  injuries  occasioned  by  defective  structures,  machinery,  etc.,  see: 
Chicago  &  A.  R.  R.  Co.  v.  Shannon,  43  111.  338,  unsafe  locomotive;  111. 
Cent.  R.  R.  Co.  v.  Phillips,  49  id.  234,  unsafe  locomotive ;  Toledo,  W.  & 
W.  R.  R.  Co.  v.  Epperson,  id.  480 ;  111.  Cent.  R.  R.  Co.  v.  Welch,  52  id.  183, 
awning  dangerously  near  track;  C,  B.  &  Q.  R.  R.  Co.  v.  Gregory,  58  id. 
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its  appurtenances,  its  culverts  and  bridges,  an  injury  is  sustained  by 
one  of  its  servants,  who  (as  a  fireman  of  the  company)  did  not  con- 
tract with  reference  to  such  defective  construction,  which  could  not 
be  discovered  by  him  by  the  exercise  of  ordinary  precaution  and 
prudence,  the  company  will  be  liable. 

2.  Same:    Same. 

The  obligation  of  a  railroad  company  to  provide  safe  materials  and 
structures  is  permanent,  and  cannot  be  avoided  by  the  delegation  of 
the  power  or  authority  to  any  other  or  number  of  persons ;  for  its  under- 
taking with  its  servants  is  direct,  that  it  will  furnish  suitable  and 
safe  materials  and  structures. 

3.  Same:     Same;  default  of  fellow  servant  no  defense  in  such  case. 

In  an  action  against  a  railroad  company  to  recover  damages  for  the 
death  of  a  fireman  employed  on  the  road,  occasioned  by  accident 
arising  from  the  defective  construction  of  the  road,  the  fact  of  negli- 
gence or  default  on  the  part  of  his  coemployees  cannot  be  shown  as 
a  defense. 

4.  Same  :    Same;  duty  to  keep  road,  etc.,  in  repair. 

It  is  the  duty  of  a  railroad  company  to  keep  its  road  and  works  and  all 
portions  of  the  track  in  such  repair,  and  so  watched  and  tended,  as 
to  insure  the  safety  of  all  who  may  lawfully  be  upon  them,  whether 
passengers  or  servants,  or  others.  If  the  company  fails  in  this 
respect,  its  employees  not  knowing  the  defects,  and  not  contracting 
with  express  reference  to  them,  the  company  will  be  held  liable  for 
such  injuries  as  their  employees  may  suffer  thereby. 

5.  Same  :    Same;  liability  to  employees  for  failure  to  keep  road  in  repair. 
One  employed  by  a  railway  company  to  assist  in  moving  the  train  (e.  g.  as 

a  fireman),  is  not  required  to  know  whether  the  road,  its  culverts  and 
bridges,  have  been  properly  constructed  or  not,  and  he  has  a  right  to 
rely  upon  the  implied  undertaking  of  his  employers  that  they  have 
been  properly  constructed  and  are  safe  for  the  passage  of  trains,  and 
that  his  superiors  will  exercise  all  the  diligence  necessary  to  keep 
them  in  repair. 

6.  Agency:    Liability  of  master  for  injury  occasioned  by  one  servant   to 

another. 
The  principle  that  the  master  is  not  responsible  for  injury  occasioned 

272,  mail  catcher  dangerously  near  track ;  Toledo,  P.  &  W.  R.  R.  Co.  v. 
Curray,  61  id.  62;  S.  C.  68  id.  560,  defective  bridge;  C.  &  A.  R.  R.  Co.  v. 
Wilson,  63  id.  167,  platform  between  two  tracks;  Toledo,  W.  &  W.  R'y  Co. 
v.  Fredericks,  71  id.  294,  defective  coupling;  Toledo,  W.  &  W.  R'y  Co.  v. 
Eddy,  72  id.  138 ;  111.  Cent.  R.  R.  Co.  v.  Jewell,  46  id.  99,  defective  brake ; 
Heagle  v.  I.,  B.  &  W.  R'y  Co.,  76  id.  501 ;  Toledo,  W.  &  W.  R'y  Co.  v. 
Moore,  77  id.  217,  defective  locomotive;  I.,  B.  &  W.  R.  R.  Co.  v.  Flanigan, 
77  id.  365,  defective  coupling;  Toledo,  W.  &  W.  R'y  Co.  v.  Ingraham,  id. 
309,  defective  ladder. 
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by  one  servant  to  another,  is  only  applicable  where  the  injury  com- 
plained of  happens  without  the  fault  of  the  master,  either  in  the  act 
which  caused  the  injury,  or  in  the  employment  of  the  person  who 
caused  it. 

7.  Measure  op  Damages:    In  cases  of  negligence  causing  death;  assess- 

ment of  must  be  based  on  the  evidence. 
In  an  action  against  a  railroad  company  for  negligently  causing  the 
death  of  a  fireman  engaged  on  the  road,  an  instruction  to  the  jury 
upon  an  inquest  of  the  damages,  that  it  was  proper  for  them  to  exer- 
cise their  own  judgment  as  to  the  amount  of  damages  that  the  plaintiff 
was  entitled  to  recover,  from  the  facts  proved  and  from  their  own 
experience  with  mankind,  is  erroneous,  as  it  seems  to  give  a  license 
to  the  jury  to  be  influenced  in  their  finding  by  something  else  than 
the  evidence  in  the  cause,  namely,  their  own  experience  with 
mankind. 

8.  Same  :    Same;  a  limit  should  be  prescribed. 

So,  also,  in  such  a  case,  it  is  error  to  instruct  the  jury  that  they  are  not 
limited  to  the  assessment  of  damages  for  the  actual  present  loss  that 
may  be  proved,  but  may  go  further,  and  compensate  for  the  relative 
injury  with  reference  to  the  future,  and  may  compensate  for  pecun- 
iary injuries,  present  and  prospective.  Some  limit  should  be  pre- 
scribed within  which  the  jury  should  be  confined,  and  such  an 
instruction  is  too  general  and  indefinite. 

!  9.  Same  :    Rule  laid  down  for  cases  of  death  caused  by  negligence. 

Where  the  death  of  a  person  is  caused  by  the  wrongful  act,  default,  or 
neglect  of  another,  if  the  next  of  kin  are  collateral  kindred  of  the 
deceased,  and  have  not  been  receiving  from  him  pecuniary  assistance, 
and  are  not  in  a  situation  to  require  it,  only  nominal  damages  can  be 
given,  no  matter  how  near  such  collateral  relationship  may  be. 

If,  on  the  other  hand,  the  next  of  kin  have  been  dependent  on  the 
deceased  in  whole  or  in  part  for  their  support,  no  matter  how  remote 
the  relationship,  there  has  been  a  pecuniary  loss  for  which  damages 
must  be  given. 

So,  also,  if  the  deceased  was  a  minor  and  leaves  parents  entitled  by 
law  to  his  services.  G.  &  A.  R.  R.  Go.  v.  Shannon,  43  111.  338,  followed. 

10.  Same:  In  such  cases  the  exact  amount  is  largely  left  to  the  jury; 
solatium. 
While  compensation  for  pecuniary  loss  is  the  basis  of  the  action,  the  exact 
amount  must  necessarily  be  largely  left  to  the  jury,  to  be  controlled 
by  the  sound  discretion  of  the  court,  since  it  is  impossible  to  deter- 
mine with  any  certainty  the  pecuniary  value  of  a  life  to  those  who 
have  been  dependent  on  the  deceased  when  living.  But  nevertheless 
the  pecuniary  loss,  taking  into  view  all  the  circumstances,  must  be 
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kept  in  view,  as  the  only  proper  basis  of  the  verdict.    Nothing  is  to 
be  allowed  by  way  of  solatium.1 

11.  Same  :    Disposition  of  deceased  to  contribute  to  support  of  his  mother , 

immaterial. 
In  such  a  case  it  is  error  to  instruct  the  jury  that  they  may  consider  the 
disposition  manifested  by  the  deceased  to  contribute  to  the  support 
of  his  mother.  The  only  question  in  such  a  case  is,  did  he  help  her, 
was  he  bound  to  do  so,  and  what  does  she  lose  in  this  respect  by  his 
death  ? 

12.  Same  :     When  nominal  damages  only  should  be  allowed. 

In  such  a  case,  an  instruction  that,  if  the  jury  find  that  the  next  of 
kin  of  the  deceased  were  not  dependent  upon  him  for  their  support 
in  whole  or  in  part,  then  only  nominal  damages  can  be  awarded,  is 
correct. 

13.  Pleading  :     What  a  demurrer  admits? 

A  demurrer  admits  all  the  facts  in  the  declaration  that  are  well  pleaded. 

Appeal  from  Whiteside.     Hon.  "W.  W.  Heaton,  J. 

The  judgment  rendered  in  the  court  below,  in  this  case,  is 
reversed  in  this  court  because  of  certain  instructions  given  to 
the  jury  on  the  assessment  of  damages.  The  instruction  al- 
luded to  in  the  opinion  as  ground  of  refusal,  and  not  there  given 
in  full,  is  the  third  given  for  the  plaintiff,  which  was  as  follows: 

"  That  they  are  to  take  into  consideration,  in  the  assessment 
of  the  damages  in  this  case,  the  age,  health  and  habits  of  the 
said  John  J .  Fenlon,  as  to  his  ability  to  acquire  and  save  money 
and  property,  and  his  disposition  to  help  his  mother,  brother 
and  sisters." 

The  instruction  asked  for  the  defendant  and  refused,  and  the 
refusal  of  which  is  sanctioned  by  this  court  in  its  opinion,  is  as 
follows : 

"The  jury  are  instructed  that  corporations  aggregate  can 
only  act  by  and  through  their  agents  and  servants ;  and  in  the 
case  of  railroad  companies,  the  emplo}^ees  of  the  company  en- 
gaged in  building  and  grading  the  track  of  said  company,  and 
keeping  and  maintaining  said  road-bed  in  repair,  are  equally 

1  See  C,  B.&QR.  R.  Co.  v.  Harwood,  80  111.  88;  111.  Cent.  R.  R.  Co.  v. 
Bachez,  55  id.  379. 

2  See  The  People  v.  Hatch,  33  111.  9,  and  note. 
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with  the  servants  of  said  railroad  company  engaged  in  operat- 
ing said  road  and  running  its  trains,  the  servants  of  said  rail- 
road; and  the  jury  are  further  instructed,  that  if  they  believe 
from  the  evidence  that  the  said  John  J.  Fenlon,  deceased,  men- 
tioned in  said  plaintiff 's  declaration,  was  killed  whilst  in  the 
service  and  employ  of  the  Chicago  &  Northwestern  railway 
company,  by  reason  of  the  neglect  or  default  of  the  co-servants 
or  employees  of  said  railway  company  —  then  said  company  are 
not  liable  for  the  death  of  said  Fenlon,  and  the  jury  will  find 
for  the  defendant." 

The  jury  assessed  the  damages  at  $3,425. 

IT.  W.  Blodgett,  for  appellants,  urged  that  though  the  declara- 
tion charges  want  of  skill  and  negligence  in  the  construction  of 
the  road,  yet  it  clearly  states,  in  both  courts,  that  the  accident 
was  due  to  the  track  being  out  of  repair,  and  the  court  constru- 
ing the  pleading  most  strongly  against  the  pleader,  will  hold 
the  latter  to  have  been  the  fact.  If  so,  the  servants  having 
charge  of  the  track  and  of  its  repair  were  fellow  servants  in  a 
common  employment  with  deceased.  1  Seld.  492;  8  Ohio,  !N\ 
S.  249;  25  K  Y.  562;  4  Mete.  49;  6  Ind.  205.  As  the  demur- 
rer only  admits  the  allegations  well  pleaded,  it  only  admits 
that  Fenlon  was  killed  from  the  track  being  out  of  repair,  not 
from  the  defective  construction  of  the  road.  The  allegations  as 
to  the  construction  of  the  road  not  being  made  material  to  the 
death,  by  averment,  are  surplusage,  as  it  is  not  averred  that 
defendant,  by  its  proper  officers,  had  notice  or  knowledge  of 
the  defect  in  its  track,  or  that  it  was  out  of  repair.  Honner 
v.  111.  Cent.  B.  B.  Co.  15  111.  552;  Keegan  v.  Western  B.  B. 
Co.  4:  Seld.  175;  20  Barb.  449;  32  Yt.  473.  The  track  being 
out  of  repair  without  notice  to  the  company,  is  equivalent  to 
negligence  of  plaintiff  's  co-employees.  The  instructions  are 
loose,  and  release  the  jury  from  all  rule  and  obligation  in  the 
assessment  of  damages,  whereas  their  limits  are  well  defined. 
26  111.  400;  18  id.  360. 

Glover,  Cook  <&  Campbell,  for  appellant,  also  urged  that  the 
employee  cannot  recover,  save  for  the  personal  negligence  of 
the   employer.     41  Barb.  368;  24  KI  410;  25  id.  565;  and 

245 


199  OTTAWA, 


The  Chicago  &  Northwestern  R'y  Co.  vs.  Swett. 


it  must  be  averred  that  the  particular  negligence  caused  the 
injury.  25  K  Y.  567;  3  Cush.  270;  24  L.  &  E.  396.  On  the 
face  of  the  declaration,  the  injury  resulted  from  a  train  being 
violently  precipitated  into  a  gulf  or  opening  across  the  track. 
The  servant,  Fenlon,  had  the  same  means  of  knowledge  of  this 
defect  as  the  company,  and  he  voluntarily  assumed  risks  of  this 
class  in  his  employment.  Priestly  v.  Fowler,  3  M.  &  ~W.  1 ; 
Hay  den  v.  U.  S.  M.  Go.  29  Conn.  548;  Griffiths  v.  Goodwin, 
3  Hen.  &  Munf.  648;  Williams  v.  Glough,  3  id.  257;  Keegan 
v.  W.  R.  R.  4  Seld.  145;  Patterson  v.  Wallace,  28  L.  &  E.  48; 
SUff  v.  E.  G.  R.  24  id.  396;  Assop  v.  Yates,  2  Hur.  &  Nor. 
678;  Griffiths  v.  Gidlow,  3  id.  768;  Moss  v.  Johnson,  22  111. 
632. 

Higgins,  Swett  <&  Quigg,  for  the  appellee:  Each  count  in  our 
declaration  contains  all  the  allegations  (with  additional  ones)  of 
the  counts  which  were  held  good  in  42  ~N.  H.  225 ;  26  Barb. 
39;  41  id.  366;  4  Seld.  175;  6  Duer,  226;  11  Ind.  38;  2  Mete. 
(Ky.)  146;  23  Ind.  133;  10  Cal.  413;  Hilliard  on  Eemedies  for 
Torts,  229.  The  rule  concerning  liability  of  employer  to  em- 
ployee is,  that  the  employer  must  first  use  reasonable  care  and 
skill  in  constructing  the  road  and  employing  servants.  When 
he  has  done  so,  he  is  not  liable  for  latent  defects,  nor  for  want 
of  repair,  unless  he  knew  of  the  defect,  or  by  reasonable  care 
would  have  known  of  it,  nor  for  the  ordinary  risks  of  the  em- 
ployment, nor  the  negligent  act  of  the  fellow  workmen.  Far- 
well  v.  Boston  <&  Worcester  R.  R.  Go.  4  Mete.  57;  also  42  "E. 
H.  225;  28  Yt.  55;  32  id.  473;  3  Ohio  St.  201;  6  Duer,  226; 
26  Barb.  39;  Kedf.  on  K.  38;  96  E.  0.  L.  100;  24  K  Y.  411; 
28  E.  L.  &E.  48;  33  id.  1;  10  Ind.  554;  10  Gray,  275;  8  Allen, 
441;  114  E.  O.  L.  229;  25  K  Y.  565;  41  Barb.  367. 

[199*]       *Breese,  O.  J.     This   was  an  action  on  the   case, 
brought  in  the  circuit  court  of  Whiteside  county  by 
Leonard  Swett,  administrator  of  John  J.  Eenlon,  against  the 
Chicago  &  Northwestern  railroad  company. 

There  was  a  demurrer  to  the  declaration  which  was  over- 
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ruled,  and,  the  defendants  abiding  thereby,  a  jury  was  called  to 
assess  the  damages,  and  they  were  assessed  at  $3,400. 

To  reverse  this  judgment,  the  defendants  bring  the  case  here 
by  appeal,  and  make  the  points,  first,  that  the  declaration  is 
defective,  and  the  demurrer  should  have  been  sustained;  and 
second,  that  the  court  gave  improper  instructions  to  the  jury 
of  inquest. 

First,  as  to  the  declaration  —  it  contained  two  counts,  the 
first  alleging  in  substance,  that  on  the  22d  of  August,  1865, 
the  defendants  were  in  control  of  a  railroad  passing  through 
the  county  of  "Whiteside,  with  the  locomotives,  carriages,  etc., 
running  thereon;  that  Fenlon  was  employed  by  defendants  as 
a  fireman  upon  one  of  its  locomotives  running  on  the  road ; 
that  it  was  their  duty  to  keep  the  road  and  the  culverts  and 
bridges,  which  were  part  and  parcel  of  the  road,  in  proper  re- 
pair, so  as  to  prevent  accidents  to  their  servants  engaged  in 
running  its  engines  and  trains  over  the  road,  through  any  de- 
fects in  the  construction  of  the  road,  and  its  culverts  and 
bridges,  or  want  of  properly  repairing  the  same;  that,  not  re- 
garding their  duty,  they  did  not  use  proper  care  and  skill  in 
constructing  their  road,  not  in  keeping  it  in  repair,  but,  on  the 
contrary,  so  carelessly,  negligently  and  unskillfully  constructed 
and  managed  their  road,  that  by  and  through  their  negligence, 
unskillfulness  and  improper  conduct,  their  road  became,  and 
was  left  out  of  repair,  the  track  and  rails  removed  and  out  of 
place,  etc.  That  the  train  of  cars  which  deceased  assisted  in 
so  operating  was,  without  any  negligence  on  his  part, 
or  other  *  servants  of  the  defendants,  precipitated  into  a  [200*] 
gulf  or  opening  across  the  track,  and  he,  being  then  on 
the  train  in  the  discharge  of  his  duties  as  fireman,  was  then  and 
there  immediately  killed. 

The  second  count  alleges  as  in  the  first,  and  that,  as  such 
fireman,  he  was  under  the  direction  and  control  of  the  defend- 
ants in  performing  his  necessary  part  of  the  labor  of  running 
and  operating  the  locomotive  and  train  of  cars  thereto  attached ; 
that  the  locomotive  was  furnished  by  defendants  to  Fenlon  and 
other,  their  servants,  to  be  by  them  run  upon  their  railway  and 
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over  the  portion  thereof  running  through  Whiteside  county, 
whereby  it  became  the  duty  of  the  defendants  to  have  and  keep 
their  railway  and  the  culverts,  bridges  and  embankments,  part 
and  portion  of  the  same,  in  a  skillful  and  proper  manner,  and 
to  have  repaired  and  reconstructed  their  road  and  the  culverts, 
bridges  and  embankments,  part  and  parcel  thereof,  as  often  as 
there  was  need,  or  as  occasion  required,  so  as  to  prevent  acci- 
dents and  loss  of  life  happening  to  their  servants  through  any 
defect  in  the  construction  or  in  the  repairs  of  the  road ;  that 
defendants,  not  regarding  their  duty  in  that  behalf,  did  not  use 
due  and  proper  care  and  skill,  neither  in  constructing  nor  in  re- 
pairing their  road  and  the  culverts  and  bridges  of  the  same,  nor 
in  keeping  their  road,  its  appurtenances  and  fixtures,  in  good 
order,  but,  on  the  contrary,  they  so  carelessly  and  negligently 
constructed  the  culvert  and  embankment  on  the  road  at  a  certain 
brook  called  "  Spring  brook,"  and  so  carelessly  and  negligently 
constructed  the  railway,  its  fixtures,  appurtenances  and  property 
there,  that,  by  and  through  the  negligence,  unskillfulness  and 
improper  conduct  of  the  defendants  in  that  behalf,  the  railway 
became  out  of  repair,  the  track  and  rails  removed  and  out  of 
place,  and  the  locomotive  and  train  of  cars,  without  any  fault 
or  negligence  of  the  deceased,  or  of  his  fellow  servants  on  the 
train,  which  he  was  employed  in  operating,  was  violently  pre- 
cipitated into  a  gulf  or  opening  across  the  track,  and  was  sud- 
denly and  violently  stopped,  crushed  and  jammed  together,  and 
Fenlon  was  suddenly  thrown  from  the  train  and  in- 
[201*]  stantly  killed;  that  he  had  *no  knowledge  of  this  de- 
fectiveness and  insecurity  of  the  road;  averring  that 
deceased  left  next  of  kin,  and  that  they  sustained  damage,  etc. 

That  the  demurrer  admits  all  the  facts  in  the  declaration 
which  are  well  pleaded  is  not  controverted.  What  facts  must 
be  considered  as  well  pleaded  in  these  counts,  or  rather,  what 
fact  is  not  properly  pleaded?  We  look  in  vain  to  see.  The 
facts  make  out  a  case  not  of  the  nature  supposed  by  appellants, 
to  which  the  doctrine  recognized  by  this  and  other  courts  has 
been  often  applied.  Those  cases  hold,  that  the  principal  is  not 
liable  to  one  servant  for  an  injury  sustained  by  him  in  conse- 
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quence  of  the  negligence  of  another  servant  of  the  same  prin- 
cipal, while  engaged  in  the  same  general  business,  provided  due 
care  was  used  by  the  principal  in  the  selection  of  such  ser- 
vants. Honner  v.  III.  Cent.  B.  B.  Co.  15  111.  550;  111.  Cent. 
B.  B.  Co.  v.  Cox,  21  id.  20,  and  cases  there  cited.  In  the  case 
of  The  Illinois  Central  Bailroad  Company  v.  Jewell,  decided 
at  the  September  term,  1867,1  it  was  held,  a  recovery  by  the 
administrator  of  the  brakeman,  who  was  killed  by  the  careless- 
ness and  recklessness  of  the  engine  driver,  might  be  had  on 
proof  that  the  company  had  not  exercised  proper  care  in  em- 
ploying the  driver;  and  there  is  a  class  of  cases  holding,  where 
by  the  neglect  of  the  superior  to  repair  or  keep  the  machinery 
of  the  road  in  order,  by  means  of  which  an  employee  was  in- 
jured, there  should  be  an  averment  that  the  superior  had  notice 
of  such  defects,  or  that,  by  the  exercise  of  reasonable  care,  he 
could  have  known  them.  This  case  proceeds  on  the  ground  of 
the  original  defective  construction  of  the  road  and  its  appur- 
tenances, which  is  admitted  by  the  demurrer. 

It  is  urged  by  appellants,  that  a  corporation  can  only  act 
through  agents  and  employees,  and  whatever  duty  the  corpora- 
tion owes  the  public  or  its  employees,  must,  from  the  very 
nature  of  things,  be  performed  and  exercised  through  the 
medium  of  employees. 

This  is  so,  in  general,  and  it  is  well  settled  the  employer  cor- 
poration is  bound  to  furnish  to  their  servants  safe  materials 
and  structures.  Such  an  obligation  is  permanent,  and 
*  cannot  be  avoided  by  the  delegation  of  the  power  or  au-  [202*] 
thority  to  any  other,  or  number  of  persons ;  for  the  un- 
dertaking with  their  servants  is  direct,  that  they  will  furnish 
suitable  and  safe  materials  and  structures,  and  properly  skilled 
and  careful  persons  to  assist  in  running  the  trains.  A  railway 
corporation,  as  we  understand  it,  is  responsible  under  the  same 
circumstances,  and  for  the  same  degree  of  care  on  the  part  of 
its  agents,  as  any  master  is  for  a  servant  having  direction  of  his 
wagon  or  carriage  on  the  highway ;  and  so  for  the  wrongful  acts 
and  neglects  of  its  servants,  done  within  the  scope  of  their  em- 

1 46  111.  99. 
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ployment,  in  the  same  manner  and  to  the  same  extent,  and 
upon  the  same  grounds  that  they  are,  and  should  be  held  to 
the  exercise  of  ordinary  and  reasonable  care,  not  only  in  the 
selection  of  all  their  servants,  in  the  selection  of  engines  and 
cars,  in  watching  over  the  arrangements  of  their  trains  and 
putting  a  competent  force  upon  them,  in  order  that  in  a  busi- 
ness attended  with  so  much  danger,  no  unnecessary  hazard 
shall  be  incurred  by  any  servant,  by  reason  of  unsafe  arrange- 
ments or  want  of  watchfulness  over  those  in  their  employment, 
and  most  especially  that  they  shall,  in  the  first  instance,  prop- 
erly construct  their  road  with  all  its  necessary  appurtenances. 

The  principle  that  the  master  is  not  responsible  for  injuries 
occasioned  by  one  servant  to  another,  is  only  applicable,  as  the 
authorities  show,  where  the  injury  complained  of  happens  with- 
out the  fault  of  the  master,  either  in  the  act  which  caused  the 
injury,  or  in  the  employment  of  the  person  who  caused  it. 
Keegan  v.  Western  Railroad,  4  Seld.  175. 

It  was  held,  in  the  case  of  Perry  v.  Marsh,  25  Ala.  659,  that 
where  a  person  was  employed  to  work  in  a  perilous  service,  if 
the  danger  belonged  to  the  work  which  he  undertook,  or  the 
service  in  which  he  engages,  he  will  be  held  to  all  the  risks 
which  belong  to  either,  but,  where  there  is  no  danger  in  the 
work  or  service  by  itself,  and  the  peril  grows  out  of  extrinsic 
causes  or  circumstances,  which  cannot  be  discovered  by  the  use 
of  ordinary  precaution  and  prudence,  the  employer  would  be 
answerable  precisely  as  a  third  person,  if  the  injury  was  occa- 
sioned by  his  neglect  or  want  of  care.  In  such  a  case, 
[203*]  the  injury  would  *  be  outside  of  the  employment,  and 
the  employer  would,  as  to  such  injury,  be  in  fact  a  third 
person,  and  fall  within  the  same  rule  as  to  responsibility. 

In  the  case  before  us,  there  was  no  special  peril  in  acting  as 
a  fireman,  only  the  general  hazard  all  are  subject  to  on  a  loco- 
motive or  on  a  train.  The  peril  consisted  in  the  defective 
construction  of  the  road  and  its  appurtenances,  its  culverts  and 
bridges,  which  the  fireman  could  know  nothing  about,  and 
which  he  could  not  have  discovered  by  the  exercise  of  ordi- 
nary precaution  and  prudence;  indeed,  he  was  not  required  to 
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know  anything  about  that;  the  implied  undertaking  of  his 
employers,  that  the  road  and  culverts  and  bridges  were  prop- 
erly constructed  and  safe  for  the  passage  of  trains,  was  suffi- 
cient for  him.  He  embarked  in  the  service  on  the  faith  that 
it  was  a  properly  constructed  road,  and  that  his  superiors  were 
in  the  exercise  of  all  the  diligence  necessary  to  keep  it  in  good 
repair.  The  case  shows  the  deceased  was  not  killed  by  the 
fault  of  a  fellow  servant,  but  by  the  carelessness  and  negli- 
gence of  the  defendants,  acting  through  agents  superior  to  and 
controlling  the  actions  of  the  deceased.  The  declaration  charges 
actual  fault,  in  that  the  road  was  defective  in  its  construction 
and  not  kept  in  proper  repair,  and  the  culverts  and  bridges  also, 
at  one  of  which,  by  reason  of  its  defectiveness,  Fenlon  was 
killed. 

There  is  no  rule  better  settled  than  this,  that  it  is  the  duty 
of  railroad  companies  to  keep  their  road  and  works,  and  all 
portions  of  the  track,  in  such  repair  and  so  watched  and  tended, 
as  to  insure  the  safety  of  all  who  may  lawfully  be  upon  them, 
whether  passengers,  or  servants,  or  others.  They  are  bound 
to  furnish  a  safe  road,  and  sufficient  and  safe  machinery  and 
cars. 

For  their  failure  in  this,  and  their  employees  not  knowing 
the  defects,  and  not  contracting  with  express  reference  to  them, 
the  companies  must  be  held  liable  for  such  injuries  as  their  em- 
ployees may  suffer  thereby.  The  demurrer  to  the  declaration 
was  properly  overruled. 

As  to  the  instructions,  we  are  satisfied  they  were  improper, 
calculated  to  confuse  and  mislead  the  jury,  and  should  not  have 
been  given. 

*  The  first  instruction  told  the  jury  that  it  was  "  proper  [204*] 
for  them   to   exercise  their   own  judgment  as  to  the 
amount  of  damages  to  which  the  plaintiff  was  entitled,  from 
the  facts  proved  and  from  their  own  experience  with  man- 
kind." 

This  instruction  seems  to  give  a  license  to  the  jury  to  be 
influenced,  in  their  finding,  not  by  the  evidence  in  the  cause, 
but  from  their  own  experience  with  mankind,  which  they  might 
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possess,  on  the  facts  proved  in  the  case.  The  instruction  is  not 
entirely  intelligible,  and  should  not  have  been  given. 

But  the  second  instruction  is  more  objectionable,  as  being 
too  indefinite,  and  furnishing  no  certain  rule  for  the  guidance 
of  the  jury.  They  are  instructed  that  they  "  are  not  limited 
to  the  assessment  of  damages  for  the  actual  present  loss  that 
may  be  proved;  but  they  may  go  further,  and  compensate  for 
the  relative  injury  with  reference  to  the  future;  they  may  com- 
pensate for  pecuniary  injuries  present  and  prospective."  What 
is  meant  by  compensation  for  the  relative  injury  with  reference 
to  the  future,  we  do  not  clearly  understand,  and  appellee  has 
not  enlightened  us  by  any  discussion  of  this  instruction.  JSTor 
do  we  comprehend  the  extent  of  the  last  branch  of  the  instruc- 
tion. What  is  meant  by  pecuniary  injuries  present  and  pros- 
pective? It  is  not  explained,  and  we  fail  to  perceive  the  mean- 
ing. Some  limit,  certainly,  should  have  been  prescribed  within 
which  the  jury  should  be  confined.  As  given,  the  instruction 
is  too  general  and  indefinite. 

The  rule  laid  down  by  this  court  in  the  case  of  the  Chicago 
&  Alton  R.  R.  Co.  v.  Shannon,  at  the  January  term,  1867,1 
is  the  proper  rule  in  such  cases  as  this. 

We  there  said,  if  the  next  of  kin  are  collateral  kindred  of 
the  deceased,  and  have  not  been  receiving  from  him  pecuniary 
assistance,  and  are  not  in  a  situation  to  require  it,  only  nomi- 
nal damages  can  be  given,  no  matter  how  near  such  collateral 
relationship  may  be.  If,  on  the  other  hand,  the  next  of  kin 
have  been  dependent  on  the  deceased  in  whole  or  in  part  for 
their  support,  no  matter  how  remote  the  relationship,  there  has 
been  a  pecuniary  loss,  for  which  damages  must  be  given. 
[205*"]  *  So,  also,  if  the  deceased  was  a  minor  and  leaves  parents 
entitled  by  law  to  his  services. 

We  further  held,  that  while  compensation  for  pecuniary  loss 
was  thus  the  basis  of  the  action,  the  exact  amount  must  neces- 
sarily be  largely  left  to  the  jury,  to  be  controlled  by  the  sound 
discretion  of  the  court,  since  it  is  impossible  to  determine  with 
any  certainty  the  pecuniary  value  of  a  life  to  those  who  have 

~  -  43  111.  338. 
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been  dependent  on  the  deceased  when  living.  But,  nevertheless, 
the  pecuniary  loss,  taking  into  view  all  the  circumstances,  must 
be  kept  in  view  as  the  only  proper  basis  of  the  verdict. 

In  the  cases  of  The  Chicago  <&  Rock  Island  R.  R.  Co.  v. 
Morris,  26  111.  400,  and  City  of  Chicago  v.  Major,  18  id.  360, 
it  was  held  that  the  measure  of  damages  which  the  next  of  kin 
of  the  deceased  has  sustained  by  the  death,  is  to  be  determined 
from  the  pecuniary  loss  they  have  sustained  —  that  nothing  is 
to  be  allowed  by  way  of  solatium. 

The  third  instruction  is  also  objectionable,  as  the  disposition 
the  deceased  may  have  had  to  aid  his  mother  has  nothing  to 
do  with  the  case.  The  question  was,  did  he  help  her,  was  he 
bound  to  do  so,  and  what  does  she  lose  in  this  regard  by  his 
death? 

The  instruction  asked  by  the  defendants,  going  to  the  fact  of 
default  on  the  part  of  his  co-employees,  was  properly  refused, 
as  will  be  seen  from  what  we  have  urged  in  this  opinion. 

The  following  instruction  for  the  defendants  should  have 
been  given,  on  the  authority  of  the  case  above  cited  from  26 
111.  400: 

"  In  this  case  the  jury  can  only  find  such  damages  in  favor  of 
the  plaintiff  as  the  evidence  will  warrant,  by  reason  of  the  death 
of  John  J.  Fenlon,  and  if  they  find  from  the  evidence,  that  the 
next  of  kin  of  said  John  J.  Fenlon  were  not  dependent  upon 
him  for  their  support,  in  whole  or  in  part,  then  the  jury  can 
only  find  nominal  damages  against  the  defendants." 

For  the  reasons  given,  the  judgment  is  reversed  and  the  cause 
remanded,  with  leave  to  defendants  to  withdraw  their  demurrer 
and  plead  to  issue. 

Judgment  reversed. 
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[206*]  *Hakiot  M.  Greene  vs.  John  M.  Williams. 

1.  Measure  of  Damages  :    For  breach  of  covenant  of  warranty  in  a  deed. 
It  seems  that  the  rule,  that  the  measure  of  damages  in  an  action  on  a 

covenant  of  warranty  in  a  deed  is  the  purchase  money  and  interest 
thereon,  is  only  applicable  to  cases  where  the  eviction  has  taken  place 
at  the  suit  of  a  third  person  claiming  under  a  paramount  title,  and 
where  no  intentional  wrong  is  imputed  to  the  warrantor. 

2.  Same:    For  refusal  of  lessor  to  give  possession  of  the  demised  premises. 
Where  a  landlord  makes  a  lease  commencing  in  futuro,  and  before  the 

commencement  of  the  term,  without  legal  cause  demises  the  premises 
to  another  person,  and  refuses  to  give  the  first  lessee  possession,  the 
measure  of  damages  in  an  action  against  the  landlord  upon  the  cove- 
nants of  his  lease,  will  be  the  difference  between  the  rent  to  be  paid 
and  the  actual  value  of  the  premises  at  the  time  of  the  breach. 

3.  Same  :    The  above  rule  not  applicable  where  there  has  been  an  eviction  by 

paramount  title. 
The  rule  of  damages  above  laid  down  will  not,  however,  apply  to  cases 
where  the  lessee  has  been  evicted  by  a  paramount  title ;  but  is  con- 
fined to  cases  where  the  lessor,  without  just  cause,  refuses  to  give  pos- 
session. 

4.  Same  :     General  damages  need  not  be  specially  declared  for. 

In  an  action  against  a  lessor  for  refusing  to  give  possession  under  a  lease 
commencing  in  futuro,  the  difference  between  the  rent  to  be  paid  and 
the  actual  value  of  the  premises  at  the  time  of  the  breach,  being  the 
natural  and  proximate  damages,  is  recoverable  without  being  specially 
stated  in  the  declaration.  They  are  recoverable  like  damages  for 
failure  to  deliver  personal  property  according  to  a  contract  of  sale, 
and  upon  the  same  ground. 

5.  Same  :    Special  damages  also  recoverable,  if  declared  for. 

The  tenant  is  also  entitled  in  such  case  to  recover  all  expenses  neces- 
sarily incurred  by  him  in  consequence  of  the  lessor's  refusal  to  give 
possession,  so  far  as  such  expenses  are  declared  for. 

6.  Same  :    Probable  profits  not  recoverable} 

In  an  action  against  a  lessor  for  refusing  to  give  the  tenant  possession 
under  a  lease  commencing  in  futuro,  the  tenant  is  not  entitled  to  re- 
cover profits  that  he  might  have  made  by  conducting  his  business  on 
the  demised  premises,  such  damages  being  remote,  speculative,  and 
incapable  of  ascertainment. 

1  As  to  profits  not  being  allowable,  see  Frazer  v.  Smith,  60  111.  145,  fail- 
ure to  repair  machinery ;  Hadley  v.  Boxendale,  9  Exch.  341,  failure  to  re- 
pair machinery. 
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7.  Same  :  Interest  recoverable  during  suspension  of  business. 
If,  however,  in  such  case,  it  appears  that  the  tenant's  business  is  una- 
voidably suspended  in  consequence  of  the  lessor's  breach  of  his  con- 
tract by  refusing  to  deliver  possession,  the  lessor  should  recover,  not 
speculative  profits,  but  interest  during  such  suspension  on  the  amount 
of  capital  invested  in  his  business  and  for  the  time  being  lying  idle. 

Error  to  Cook.     Hon.  E.  S.  "Williams,  J". 

This  was  an  action  of  covenant  brought  by  Greene  against 
Willliams,  for  refusal  to  admit  her  into  possession  on  May  1st, 
1866,  pursuant  to  a  sealed  lease  executed  by  "Williams  to  Greene 
of  a  store  on  West  Lake  street,  in  the  city  of  Chicago,  from 
May  1st,  1866,  to  May  1st,  1867,  at  $28  a  month,  payable  on 
the  15th  of  each  month,  plaintiff  having  paid  $14  as  part  of 
the  first  month's  rent  thereunder.  The  questions  raised  relate 
to  the  admissibility  of  evidence  of  various  kinds  of  damages 
under  a  declaration  in  which  specific  damages  are  not  averred. 
The  averment  of  the  damages  in  the  declaration  is  as  follows: 
Whereby  plaintiff  was  greatly  hindered  and  delayed  in  carrying 
on  said  business,  and  compelled  to  suspend  the  same  for  a  long 
time,  and  thereby  lost  the  trade  and  custom  of  many  persons 
who  had  formerly  traded  with  her,  and  to  whom  and  to  the 
public  she  had,  previous  to  May  1st,  given  notice  by  advertising, 
that  she  would  remove  said  business  to  said  store  on  that  day, 
and  lost  the  profits  from  their  custom,  and  was  put  to  great 
expense  in  finding  and  procuring  another  place  to  which  to 
remove  and  carry  on  her  said  business,  in  advertising  her 
removal  thereto,  and  in  printing  cards  and  notices  of  her 
removal  to  said  demised  premises,  of  all  which  defendant  had 
notice.  The  third  count  alleges  an  eviction  and  continued 
exclusion  of  plaintiff  from  the  premises.  Amount  of  ad 
damnum,  $1,500.  On  the  trial,  the  plaintiff  proved  the  exe- 
cution of  the  lease  and  payment  of  $14,  and  the  refusal  of 
defendant  to  give  possession.  Counsel  for  plaintiff  then  made 
the  following  offers  to  prove  special  damages,  each  of  which 
was  objected  to  on  the  ground  that  the  declaration  contained 
no  averments  on  which  to  base  the  proof,  which  objections 
were  sustained,  and  the  evidence  in  each  instance  excluded, 
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viz.:  plaintiff's  counsel  offered  to  prove  (1)  the  value  of  the 
store  from  May  1,  1866,  to  May  1,  1867;  (2)  that  the  demised 
premises  were  worth  $600  for  the  leased  year;  (3)  that  the  store 
was  leased  for  the  millinery  business,  as  defendant  knew,  and 
that  it  was  well  fitted  therefor;  that  plaintiff's  business  was 
then  netting  profits  of  $600  to  $700  a  year;  also  to  prove  what 
the  receipts  of  said  business  were,  and  the  cost  of  conducting 
the  same,  and  that  by  defendant's  refusal  to  give  possession, 
she  was  thrown  out  of  business  for  a  month  in  the  best  part  of 
the  millinery  season  and  lost  $600;  (4)  that  after  the  execution 
of  the  lease,  and  before  defendant's  refusal,  plaintiff  had  in- 
curred an  expense  of  $100  in  advertising  change  of  location, 
and  $50  in  moving  her  goods  toward  said  store  before  the 
refusal  of  possession,  and  $50  in  removing  them  thence  to  a 
warehouse,  and  $100  in  storing  them;  (5)  that  after  the  execu- 
tion of  the  lease,  defendant  rented  the  premises  to  other  parties, 
and  received  $600  therefor,  for  the  time  he  had  leased  the  same 
to  the  plaintiff. 

Both  parties  then  rested,  and  the  jury  rendered  a  verdict  for 
the  plaintiff  for  $14.90,  upon  which  the  court  rendered  judg- 
ment, overruling  motion  for  a  new  trial. 

E.  M.  Haines  and  A.  C.  Story,  for  plaintiff  in  error,  urged 
that  all  authorities  concur  in  giving  the  tenant  at  least  the 
difference  between  the  rent  agreed  upon  and  the  actual  value 
at  the  date  of  landlord's  refusal  to  give  possession.  JVew- 
Iraugh  v.  Walker,  8  Gratt.  (Ya.)  19;  Williams  v.  Oliphant,  3 
Ind.  271;  Ward  v.  Smith,  11  Price,  19;  Giles  v.  O' Toole,  4 
Barb.  261 ;  Dexter  v.  Manly,  4  Cush.  26 ;  Driggs  v.  Dwight, 
17  "Wend.  74.  In  the  latter  case,  damages  in  removing  to  the 
premises  were  also  sustained.  In  Lawrence  v.  Wardwell, 
losses  of  wages  by  the  discharge  of  employers  were  also  sus- 
tained, 6  Barb.  423.  In  JVarse  v.  Barnes,  T.  Eaym.  77,  the 
tenant  had  paid  £10,  and  recovered  £500.  So  in  Dewint  v. 
Wvnton,  9  Wend.  325;  <7.  &  B.  I.  R.  B.  Co.  v.  Ward,  16  111. 
530;  Sedgwick  on  Dam.  (3d  ed.)  p.  57;  7  Hill,  62;  6  Barb.  423; 
1  Seld.  85;  14  Barb.  611;  11  111.  616;  Boyle  v.  Beeder,  K  C.  L. 
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607;  9  Exch.  341;  11  Tex.  44;  4  Cal.  392;  6  id.  19;  Powell  on 
Ev.  215. 

Harrison  <&  Whitehead,  for  defendant  in  error:  The  decla- 
ration does  not  show  or  aver  that  the  use  of  the  premises 
leased  was  worth  any  more  than  the  sum  agreed  upon  in  the 
lease,  $28  per  month,  or  that  the  plaintiff  moved  or  attempted 
to  move  to  said  premises,  nor  does  it  give  the  defendant  any  inti- 
mation that  she  claimed  anything  as  damages  therefor.  The  rule 
of  pleading  is  well  settled,  that  wherever  the  damages  sustained 
have  not  necessarily  accrued  from  the  act  complained  of,  and 
consequently  are  not  implied  by  law,  then  in  order  to  prevent 
surprise  on  the  defendant,  the  plaintiff  must  state  the  particular 
damages  she  has  sustained,  or  she  wil]  not  be  permitted  to  give 
evidence  of  it.  1  Chitty  PL  396;  F%irlong  v.  Polley,  30  Me. 
491;  Olmstead  v.  Burke,  25  111.  86.  If  the  damages  claimed 
do  not  naturally  and  necessarily  arise  from  the  breach  com- 
plained of,  they  cannot  be  recovered,  unless  they  are  particu- 
larly stated  in  the  declaration,  and  not  then  if  they  are  not 
proximate.  Armstrong  v.  Percy,  5  "Wend.  538;  1  Chitty  PL 
395-6 ;  Olmstead  v.  Burke,  25  111.  86.  In  all  cases  of  contract 
the  measure  of  damages  is  the  actual  loss  sustained  by  plaintiff 
on  account  of  the  failure  by  the  defendant  to  comply  with  his 
contract.  The  loss  of  probable  profits  constitutes  no  part  of  the 
damages.  Taylor  v.  McGuire,  13  Mo.  517 ;  Olmstead  v.  Burke, 
25  111.  86.  The  rents  reserved  in  the  lease,  where  no  other  con- 
sideration is  paid,  must  be  regarded  as  a  just  equivalent  for 
the  use  of  the  demised  premises.  The  parties  have  agreed  to 
so  consider  it.  In  the  case  of  eviction,  the  rent  ceases,  and 
the  lessee  is  relieved  from  a  burden  which  must  be  deemed 
equal  to  the  benefit  he  would  have  derived  from  the  continued 
enjoyment.  Dutch  Church  of  Schy.  2  Hill,  116;  Sedgw.  on 
Dam.  166;  14  Wend.  38;  10  id.  142;  6  Barb.  419;  4  Denio, 
446;  25  111.  85;  1  Duer,  350;  Taylor's  L.  &  T.  §  317.  If 
there  were  fraud  or  malice  in  the  breach  complained  of,  and 
the  action  was  trespass  on  the  case,  upon  the  fraud,  and  if  the 
injuries  and  losses  were  properly  stated  in  the  declaration  and 
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proximate  to  the  breach,  then  the  plaintiff's  theory  might  be 
correct,  and  his  authorities  to  the  point.  But  such  is  not  the 
case,  and  the  authorities  cited  by  the  plaintiff  do  not  apply  in 
this  case. 

[207*]  *  Lawrence,  J.  The  plaintiff  rented  of  the  defend- 
ant Williams  a  store  in  Chicago,  for  the  purpose  of  car- 
rying on  the  business  of  a  milliner,  and  paid,  in  advance,  four- 
teen dollars  to  apply  on  the  rent,  which  was  to  be  at  the  rate  of 
twenty-eight  dollars  per  month.  A  lease  was  duly  executed  on 
the  28th  of  March,  1866,  and  the  term  was  to  commence  on  the 
1st  of  May,  and  run  for  one  year.  Before  that  day  arrived, 
the  defendant  had  leased  the  premises  to  other  parties,  and 
would  not  give  plaintiff  possession.  Thereupon  the  plaintiff 
brought  this  suit  upon  the  covenants  in  the  lease.  No  justifica- 
tion appears  for  the  violation  by  defendant  of  his  contract.  On 
the  trial,  the  court  held  the  measure  of  damages  to  be  the 
amount  paid  on  the  lease,  to  wit,  fourteen  dollars,  and  refused 
to  permit  the  plaintiff  to  prove  the  actual  value  of  the  term, 
or  the  expenses  incurred  by  her  in  consequence  of  the  loss  of  the 
premises.  The  only  question  presented  by  the  record  is  the 
proper  measure  of  damages. 

It  is  urged  by  counsel  for  defendant  in  error  that,  inasmuch 
as  it  is  the  established  rule  in  this  state,  in  actions  on  the  cov- 
enant of  warranty  in  a  deed,  to  limit  the  damages  for  eviction 
to  the  purchase  money  and  interest,  the  same  rule  is  to  be  applied 
here.  In  Kelly  v.  The  Dutch  Church,  2  Hill,  105,  this  analogy 
was  adopted  by  the  court  and  applied  to  leases,  but  we  can  not 
but  think  the  analogy  deceptive  in  regard  to  cases  like  the  pres- 
ent, where  the  lessor,  without  just  cause,  refuses  possession. 

Where  the  damages,  in  an  action  on  a  covenant  of  warranty, 
have  been  fixed  at  the  purchase  money  and  interest,  it  has  been 
in  cases  where  the  eviction  has  taken  place  at  the  suit  of  a  third 
person  claiming  under  a  paramount  title.  In  such  cases,  no 
intentional  wrong  is  imputed  to  the  grantor,  and  while  different 
rules  have  obtained  in  different  states,  in  those  where  the  pur- 
chase money  and  interest  have  been  adopted  as  the  measure,  it 
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has  been  on  grounds  of  public  policy.  It  is  not  pretended  that 
this  rule,  in  all  cases,  furnishes  adequate  compensation  to  the 
grantee ;  but  to  give  the  present  value  of  the  lands,  where  a  few 
years  work  such  changes  of  value  as  are  common  in  this 
state,  would  lead  to  still  greater  injustice  *to  warrantors.  [208*] 
But,  as  already  remarked,  these  are  always  cases  of  evic- 
tion by  a  third  person,  without  the  concurrence  of  the  warrantor, 
and  the  fact  that,  in  such  cases,  the  courts  have  established  a 
rule  of  damages  which  confessedly  does  not  repair  the  injury, 
is  no  reason  why  the  same  imperfect  remedy  should  be  applied 
where  the  injury  is  directly  wrought  by  the  wanton  and  wrong- 
ful act  of  the  covenanter  himself. 

In  such  cases,  why  should  not  the  covenantee  receive  the  full 
value  of  the  property  to  which  his  contract  entitled  him?  To 
hold  the  landlord,  who  makes  a  lease  commencing  in  futuro, 
at  liberty  to  disaffirm  it  at  his  option,  and  lease  to  any  one  who, 
before  the  term  begins,  offers  him  a  higher  rent,  with  no  other 
liability  than  to  refund  the  rent  paid  in  advance,  or  to  pay  one 
cent  damages,  if  no  rent  has  been  paid,  would  be  practically  to 
absolve  him  from  the  obligation  of  his  contracts.  Where  the 
term  is  but  for  one  year,  as  is  generally  the  case,  it  would  expire 
ordinarily  before  the  lessee  could  obtain  possession  by  legal 
means,  and,  if  he  is  to  be  denied  the  recovery  of  damages,  he  is, 
in  executing  a  lease  not  attended  with  the  immediate  delivery 
of  possession,  absolutely  at  the  mercy  of  his  lessor.  Bound  by 
his  own  covenants,  he  is  dealing  with  a  party  who  is  not  bound, 
at  least  so  far  as  relates  to  legal  redress.  "We  cannot  consent  to 
a  rule  of  damages  so  flagrantly  unjust,  and  leading  to  such  re- 
sults. If  the  lessor,  without  a  legal  cause,  refuses  to  deliver 
possession  of  the  demised  premises  to  the  lessee,  and  is  sued 
upon  the  covenants  in  his  lease,  the  difference  between  the  rent 
to  be  paid  and  the  actual  value  of  the  premises  at  the  time  of 
the  breach,  must  be  considered  as  the  natural  and  proximate 
damages.  It  was  not  necessary  to  state  these  damages  specially 
in  the  declaration,  as  insisted  by  counsel  for  the  defendant  in 
error.  They  are  recovered  like  damages  for  failure  to  deliver 
personal  property  according  to  a  contract  of  sale,  and,  upon  the 
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same  ground,  the  general  damages  presumed  by  the  law  being 
the  difference  between  the  value  of  the  article  contracted  for 
and  the  contract  price. 

The  rule  of  damages  here  laid  down  would  not,  of  course, 
apply  to  cases  where  a  lessee  has  been  evicted  by  a  para- 
[209*]  mount  *  title.  It  is  confined  to  cases  like  the  present, 
where  the  lessor,  without  just  cause,  refuses  to  give 
possession.  The  rule  has  been  recognized  in  the  following 
authorities,  which  either  relate  to  leases,  or  to  the  analogous 
case  of  a  sale  of  real  estate  and  a  refusal  of  the  vendor  to  con- 
vey. IFewburgk  v.  Walker,  8  Gratt.  (Va.)  19;  Williams  v.  OH- 
phant,  3  Ind.  271;  Ward  v.  Smith,  11  Price,  19;  Giles  v. 
0' Toole,  4  Barb.  S.  C.  261;  Driggsv.  Dwight,  IT  Wend.  74; 
Bobison  v.  Harman,  1  Excheq.  W.  H.  &  Gr.  851;  Betner  v. 
Brough,  11  Pa.  127;  Hopkins  v.  Zee,  6  Wheat.  109. 

The  plaintiff  is  also  entitled  to  recover  all  expenses  neces- 
sarily incurred  by  her  in  consequence  of  the  defendant's  refusal 
to  give  possession,  so  far  as  such  expenses  are  declared  for,  but 
she  is  not  entitled  to  recover  profits  that  she  might  have  made 
by  conducting  her  business  on  the  demised  premises.  Such 
damages  are  remote,  speculative  and  incapable  of  ascertainment. 
Besides,  it  does  not  appear  that  the  plaintiff  was  not  able  to  find 
another  store  equally  favorable  to  her  business.  Olmstead  v. 
Burke,  25  111.  87;  Giles  v.  0' Toole,  4  Barb.  S.  C.  261.  If,  how- 
ever, it  had  appeared  that  her  business  was  unavoidably  sus- 
pended in  consequence  of  the  defendant's  breach  of  his  contract, 
we  are  of  opinion  she  should  receive,  not  speculative  profits, 
but  interest  during  such  suspension  on  the  amount  of  capital 
invested  in  her  business,  and,  for  the  time  being,  lying  idle. 
Freeman  v.  Glute,  3  Barb.  S.  C.  424.  The  judgment  is  reversed 
and  the  cause  remanded. 

Keversed  and  remanded. 
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Samuel  Dietrich  vs.  George  Eitmsay. 

New  Trial  :  Not  granted  where  the  evidence  is  conflicting  and  apparently 
equally  balanced. 
Where  the  evidence  heard  in  the  court  below  is  conflicting  and  irrecon- 
cilable, an  equal  number  of  witnesses  on  each  side  swearing  to  dif- 
ferent and  contradictory  states  of  facts,  the  appellate  court  will  not 
undertake  to  determine  the  real  weight  of  evidence,  which  in  each 
case  is  the  province  of  the  jury;  and  the  judgment  will  be  affirmed. 

Appeal  from  Stephenson.     Hon.  Benjamin  E.  Sheldon,  J. 
Meacham  &  Cochran,  for  appellant. 
Thomas  J.  Turner,  for  appellee. 

*Walker,  J.  This  was  an  action  of  replevin,  brought  [210*] 
by  appellant  before  a  justice  of  the  peace  of  Jo  Daviess 
county,  against  appellee,  for  the  recovery  of  two  hogs.  A  trial 
was  had,  an  appeal  prosecuted  to  the  circuit  court,  and  a  change 
of  venue  afterward  taken  to  Stephenson  county.  A  trial  was 
subsequently  had  in  that  court  by  a  jury,  resulting  in  favor  of 
appellee,  and  the  case  is  brought  to  this  court  by  appeal,  and  a 
single  error  is  relied  upon  for  a  reversal,  which  is  the  refusal  of 
the  court  below  to  grant  a  new  trial  because  the  verdict  was 
against  the  evidence. 

It  appears  that  appellee  interposed  as  a  defense,  that  the  hogs 
were  his,  or  that  the  property  was  in  one  Hunter.  The  parties 
introduced  an  equal  number  of  witnesses  who  identify  the 
hogs  as  those  of  appellant,  and  as  being  the  Hunter  hogs.  Ap- 
pellant claimed  them  from  a  different  source,  and,  if  they  were 
the  Hunter  hogs,  then  there  is  no  pretense  that  appellant  had 
any  title  to  them.  The  witnesses  on  each  side  seem  to  have  had 
at  least  equal  opportunity  to  know  the  hogs  of  which  they  tes- 
tified, and  to  be  able  to  identify  them.  They  all  seem  to  be  al- 
most absolutely  certain  that  they  knew  the  hogs  in  controversy, 
and  were  on  both  sides  certain  that  they  belonged  to  the  respect- 
ive parties.  Appellant's  witnesses  swear,  with  great  confi- 
dence, that  they  were  his,  —  and  appellee's  witnesses,  with 
equal  certainty,  that  they  were  his.      And  both  sets  of  wit- 
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nesses  describe  the  hogs  by  marks  and  appearance  with  about 
equal  minuteness. 

In  this  distressing  conflict  in  the  evidence,  an  appellate  court 
should  not  undertake  to  determine  the  real  weight  of  evidence. 
It  would  seem  to  be  impossible  to  reconcile  the  evidence, 
[211*]  and  *  in  such  a  case  it  is  clearly  the  province  of  the  jury 
to  give  credit  to  such  portions  as  they  regarded  as  credi- 
ble, and  reject  the  balance.  They  saw  the  witnesses  on  the 
stand,  and  could  observe  their  manner,  their  intelligence,  their 
fairness  in  testifying,  and  from  all  these  and  other  circum- 
stances determine  who  were  entitled  to  credit  and  who  were 
not,  and  thus  form  their  verdict.  This  was  a  question  fairly  for 
their  determination.  They  have  given  credit  to  appellee's  wit- 
nesses, and  we  cannot  say  that  their  finding  is  not  sustained  by 
the  evidence,  and  the  judgment  of  the  court  below  must 
therefore  be  affirmed. 

Judgment  affirmed. 


The  Stephenson  Insurance  Company  vs.  John  Dunn. 

1.  Process:    Service  of  upon  corporations ;  should  not  he  sent  to  a  foreign 

county. 
Under  the  statute  respecting  the  service  of  process  on  corporations,  and 
providing  that,  in  all  suits  against  any  incorporated  company,  process 
shall  be  served  upon  the  president  of  such  company,  if  he  reside  in 
the  county  in  which  suit  is  brought ;  and  if  he  be  absent  from  the 
county  in  which  suit  is  brought,  or  does  not  reside  therein,  then  the 
summons  shall  be  served  by  leaving  a  copy  thereof  with  any  clerk, 
cashier,  secretary,  engineer,  conductor,  or  any  agent  of  such  company 
found  in  the  county,  etc. ;  where  the  action  was  brought  in  the  county 
where  the  plaintiff  resided,  and  in  which  the  contract  was  entered 
into,  against  a  corporation  whose  principal  office  was  in  another 
county,  in  the  latter  of  which  process  was  served  upon  the  president 
of  the  corporation:  Held,  that  it  was  not  competent  for  the  plaintiff 
to  send  the  process  to  a  foreign  county,  and  that  the  court  did  not 
thereby  acquire  jurisdiction. 

2.  Same  :    Proper  mode  of  service  in  such  case. 

The  proper  mode  of  proceeding  in  such  case  would  have  been  to  sue  out 
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the  process  to  the  county  of  the  plaintiff's  residence,  and,  if  the  pres- 
ident of  the  defendant  company  did  not  reside  there,  or  could  not  be 
found  there,  then  to  serve  it  upon  any  agent  of  the  company  found 
there,  and  a  proper  return  that  the  president  of  the  company  did  not 
reside  in,  and  could  not  be  found  in  the  county,  and  of  the  service 
made  upon  the  agent  of  the  company,  naming  him,  would  have  given 
the  court  jurisdiction.  The  Peoria  Ins.  Co.  v.  Warner,  28  111.  429,  ap- 
proved. 

Error  to  Livingston.     Hon.  Chas.  H.  Wood,  J. 

Covenant  upon  a  policy  of  insurance,  brought  in  said  court 
by  John  Dunn  against  the  Stephenson  Insurance  Co. 

The  judgment  in  the  court  below  was  for  the  plaintiff  for 
$780  and  costs. 

Turner  <&  Neff,  for  plaintiff  in  error. 

J.  B.  Rice,  for  defendant  in  error. 

*Breese,  C.  J.     The  only  question  necessary  to  be  ex-  [212*] 
amined  on  this  record  is  this:     Had  the  circuit  court 
of  Livingston   county  jurisdiction  of  the  person   of   the   de- 
fendant. 

It  appears  from  the  declaration  in  the  cause,  that  the  cove- 
nant was  entered  into  in  the  county  of  Livingston,  though,  by 
the  copy  of  it  contained  in  the  declaration,  it  jDurports  to  have 
been  made  at  the  office  of  the  company  in  the  city  of  Freeport. 

Freeport  is  in  the  county  of  Stephenson  in  this  state,  and 
the  seat  of  justice  of  that  county,  and  suit  was  brought  in 
Livingston  by  the  plaintiff,  a  resident  of  Livingston. 

Our  statute  in  regard  to  the  service  of  process  on  corpora- 
tions is  as  follows:  In  all  cases  wdiere  suit  has  been,  or  may 
hereafter  be  brought  against  any  incorporated  company,  process 
shall  be  served  upon  the  president  of  such  company,  if  he  re- 
side in  the  county  in  which  suit  is  brought;  and,  if  such  presi- 
dent be  absent  from  the  county,  or  does  not  reside  in  the 
county,  then  the  summons  shall  be  served  by  the  proper  officer 
by  leaving  a  copy  thereof  with  any  clerk,  cashier,  secretary,  en- 
gineer, conductor,  or  any  agent  of  such  company  found  in  the 
county,  at  least  five  days  before  the  trial,  if  suit  be  brought 
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before  a  justice  of  the  peace,  and  at  least  ten  days  when  suit 
is  brought  in  the  circuit  court.     Scates'  Cornp.  243. 

This  is  the  only  statute  referred  to  by  either  party  on  the 
argument,  and  it  seems  to  us  very  clear  that  it  was  not  com- 
petent for  the  plaintiff,  suing  in  Livingston  county,  where  the 
contract  is  averred  to  have  been  made,  to  send  the  process  to 
another  county.  The  proper  mode  of  proceeding  would  have 
been  to  sue  out  the  process  to  the  county  of  the  plaint- 
[213*]  iff 's  *  residence,  and,  if  the  president  of  the  defendant 
company  did  not  reside  there,  or  could  not  be  found 
there,  then  to  serve  it  on  the  agent  with  whom  the  contract  was 
made  in  Livingston  county,  or  upon  any  other  agent  of  the 
company  found  there.  A  proper  return  that  the  president  did 
not  reside  in  Livingston,  and  was  not  found  there,  and  the  ser- 
vice made  on  the  agent  of  the  company,  naming  him,  would 
have  given  the  court  jurisdiction.  "We  have  not  been  able  to 
find  any  case  decided  by  this  court,  where  the  mode  of  proceed- 
ing adopted  by  this  plaintiff  has  been  allowed.  The  statute 
quoted  seems  to  be  imperative,  that  the  process  shall  go  to  the 
county  in  which  the  suit  is  brought. 

The  case  of  The  Peoria  Insurance  Co.  v.  Warner,  28  111. 
429,  is  in  point.  There  it  was  held,  that  a  court  has  jurisdic- 
tion over  a  corporation  of  this  state  by  service  upon  an  agent, 
although  its  principal  place  of  business  may  be  in  a  different 
county  from  that  where  the  agent  was  served. 

Upon  the  point  that  the  plaintiff  in  error  should  have  applied 
for  relief  in  the  circuit  court,  by  motion,  it  is  sufficient  to  say 
that  the  corporation  was  not  in  court  by  service  on  the  president 
in  a  foreign  county.  The  statute  is  express,  that,  if  the  presi- 
dent resides  in  the  county  where  the  suit  is  brought,  he  must 
be  there  served,  or,  if  absent,  or  he  does  not  reside  in  the 
county,  then  the  service  must  be  upon  any  agent.  In  this 
mode  the  court  obtains  jurisdiction. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Thomas  Stover  vs.  James  Mitchell. 

1.  Mistake  in  Law  : 1    Compromise  not  set  aside  on  account  of. 

A  voluntary  compromise  or  settlement  of  doubtful  and  conflicting  claims, 
will  not  be  set  aside  or  disturbed  in  the  courts,  merely  because  the 
parties  may  have  acted  under  a  mistake  as  to  the  law. 

2.  Duress  :     What  constitutes,  so  as  to  avoid  a  payment. 

In  order  to  render  a  payment  compulsory,  so  to  warrant  its  recovery 
back,  such  a  pressure  must  be  brought  to  bear  upon  the  person  paying 
as  to  interfere  in  some  way  with  the  free  enjoyment  of  his  rights  of 
person  or  of  property. 

3.  Same:    Same. 

Where  an  execution  against  A.  is  levied  on  the  land  of  B.,  this  does  not 
constitute  duress  or  compulsion.  B.  is  not  thereby  disturbed  in  his 
person  or  the  possession  or  enjoyment  of  his  property;  and  if, 
knowing  all  the  facts,  but  supposing,  though  erroneously,  that  the 
judgment,  upon  which  such  execution  issues,  is  a  lien  upon  such 
land,  he  conveys  other  land  to  the  plaintiff  in  execution  in  satisfac- 
tion of  such  judgment,  he  cannot  subsequently  say  that  he  acted  under 
compulsion,  and  maintain  an  action  for  the  proceeds  of  the  sale  of  the 
land  so  conveyed.2 

Appeal  from  Stephenson.     Hon.  Benjamin  R.  Sheldon,  J. 
Assumpsit  by  appellant  against  appellee. 
Meacham  <&  Cochran,  for  appellant. 
Turner  <&  Neff,  for  appellees. 

*  Lawrence,  J.  The  firm  of  James  Mitchell  &  Co.,  [214*] 
bankers,  loaned  $500  to  one  Clark,  and  took  from  him, 
as  collaterial  security,  a  note  for  a  like  amount  against  J.  Bright 
Smith  and  John  Miller.  In  September,  1860,  they  recovered 
judgment  on  this  note  in  the  name  of  Clark,  against  Smith  and 
Miller.  They  held  the  judgment,  as  they  had  held  the  note, 
as  security  for  Clark's  debt.  At  the  same  term  of  the  court, 
Henry  Miller  and  Sebastian  Miller  recovered  judgment  against 

1  See  Gordere  v.  Downing,  18  111.  492;  Raffner  v.  McConnell,  17  id.  212; 
"Wood  v.  Price,  46  id.  439 ;  Goltsa  v.  Lanasack,  53  id.  456 ;  Sherfy  v.  Graham, 
72  id.  158,  mistake  in  award;  Pulliam  v.  Penconeau,  33  id.  374,  and  note, 
mistake  in  award. 

2  As  to  duress  of  goods,  see  E  well's  Lead.  Cases,  773-787;  Spaids  v.  Bar- 
rett, 57  111.  289. 
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Smith  and  John  Miller  for  $395.90.  Executions  were  issued 
on  both  judgments  within  the  year,  and  returned  unsatisfied. 
In  1863  alias  executions  were  sued  out  on  both  judgments,  and 
levied  on  forty  acres  of  land  belonging  to  Stover,  the  plaintiff 
below,  and  appellant  in  this  court.  Stover  had  bought  the 
land  of  John  Miller,  the  defendant  in  the  executions,  in  1846, 
Miller  being  then  the  owner.  Stover,  however,  had  not  recorded 
his  deed  until  March,  1862,  more  than  eighteen  months  after 
the  rendition  of  the  judgments  against  Smith  and  Miller.     The 

land  was,  a  timber  tract,  situate  several  miles  from  the 
[215*]  residence  of  Stover,  *  and  during  his  ownership  he  had 

been  in  the  constant  habit  of  procuring  from  it  his  fire- 
wood, fencing,  and  building  material.  Stover  was  notified  of 
the  levy  of  the  executions,  and  requested  to  come  to  Freeport 
and  settle  the  matter.  He  accordingly  saw  the  attorney  for 
the  plaintiffs  in  the  executions  and  Mitchell  himself,  and,  after 
some  negotiation,  conveyed  to  Mitchell  a  house  and  lot  in 
Freeport  in  satisfaction  of  the  judgments,  and  they  were  there- 
upon satisfied  of  record.  After  holding  this  property  about 
two  years,  Mitchell  sold  it  for  $1,075,  and  applied  the  proceeds 
jpro  rata  between  the  two  judgments,  giving  Clark  credit  on 
his  debt  due  the  firm  of  Mitchell  &  Co.  for  his  share,  and  pay- 
ing the  residue  to  the  owners  of  the  other  judgment.  After  all 
this  was  done,  Stover  brought  this  suit  against  Mitchell  to  re- 
cover the  money  for  which  the  house  and  lot  were  sold.  The 
verdict  and  judgment  were  for  the  defendant,  and  the  plaintiff 
appealed. 

This  suit  is  based  upon  the  theory  that  Stover  was  exercising 
such  acts  of  ownership  over  the  timber  land  as  to  affect  credit- 
ors of  Miller  with  notice;  that  the  judgments  were,  therefore, 
not  liens  upon  the  land,  notwithstanding  the  deed  to  Stover  had 
never  been  recorded;  that  Mitchell  and  his  attorney,  in  claim- 
ing that  the  judgments  were  liens,  had  deceived  Stover  and 
obtained  an  unfair  advantage  over  him,  and  that,  in  equity  and 
good  conscience,  Mitchell  should,  therefore,  be  required  to 
refund  the  proceeds  of  the  house  and  lot  conveyed  to  him  by 
Stover. 
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It  has  long  been,  a  settled  principle  that  a  voluntary  compro- 
mise or  settlement  of  doubtful  and  conflicting  claims  will  not 
be  set  aside  or  disturbed  in  the  courts,  merely  because  the  par- 
ties may  have  acted  under  a  mistake  as  to  the  law.  The  rule 
is  so  familiar  as  hardly  to  need  the  citation  of  authorities. 
Many  of  the  cases  are  cited  in  the  notes  in  1  Story's  Equity 
Jurisprudence,  sec.  Ill  et  seq.  This  rule  has  been  frequently 
applied  in  this  court.  Broadwell  v.  JBroadwell,  1  Gilm.  604; 
Shafer  v.  Davis,  13  111.  397;  Campbell  v.  Carter,  14  id. 
291;  Sibert  v.  IfeAvoy,  15  id.  109.  It  rests  on  the  sound  basis 
that  there  can  be  no  certainty  or  security  in  affairs  unless 
*every  person  is  supposed  to  know  the  law,  and  that  to  [216*] 
overhaul  a  settlement  of  doubtful  and  conflicting  claims, 
voluntarily  made,  with  full  knowledge  of  the  facts,  on  the  sole 
ground  of  a  misapprehension  of  the  law,  would  open  the  door 
to  endless  litigation. 

In  the  case  before  us,  there  is  no  ground  whatever  for  dis- 
turbing the  settlement  made  between  these  parties.  Neither 
Mitchell  nor  his  attorney  made  any  misrepresentation  to  Stover 
of  any  matter  of  fact.  They  both  expressed  the  opinion  that 
the  judgments  were  a  lien  upon  the  land.  They  may  have 
honestly  thought  so,  as  they  may  not  have  known  to  what 
extent  Stover  had  exercised  acts  of  ownership  over  it,  and  it  is 
by  no  means  easy,  in  a  case  of  this  character,  to  define  the  pre- 
cise limits  of  constructive  notice.  The  question  of  lien  would 
depend  upon  what  facts  Stover  might  be  able  to  prove  upon  a 
trial.  But  admitting  his  acts  of  ownership  amounted  to  con- 
structive notice,  and  that  Mitchell,  and  Bright,  his  attorney, 
were  aware  of  all  the  circumstances,  Stover  was  equally  aware 
of  them,  and,  as  a  matter  of  fact,  must  have  known,  better  than 
they  could  possibly  know,  what  had  been  his  acts  of  ownership, 
and  to  what  extent  he  could  prove  them.  Even  if  Mitchell's 
attorney,  in  expressing  an  opinion  that  the  judgments  were  a 
lien,  had  said  this  with  a  full  knowledge  of  the  facts,  it  was 
not  an  opinion  upon  which  Stover  had  any  right  to  rely.  If  he 
had  consulted  Bright  without  knowing  his  relationship  to 
Mitchell,  and  Bright  had  concealed  that  fact,  and  had  advised 
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him  to  his  detriment,  it  would  have  been  an  abuse  of  a  confi- 
dential relation,  against  which  the  courts  would  relieve.  But 
there  was  nothing  of  that  kind.  Stover  knew  that  Bright  was 
acting  for  Mitchell,  and,  knowing  this,  he  had  no  right  to  ask 
his  opinion;  and  to  be  governed  by  it,  whether  asked  for  or  not, 
was  an  act  of  folly  for  which  the  courts  can  no  more  furnish  a 
remedy  than  they  can  rescind  a  contract  for  the  purchase  of  a 
piece  of  land,  at  the  suit  of  the  buyer,  on  the  ground  that,  with 
every  opportunity  of  exercising  his  own  judgment,  he  had  given 
twice  or  thrice  its  worth,  because  the  vendor  had  expressed  the 

opinion  that  such  was  its  value. 
[217*]      *But  it  is  urged  by  the  counsel  for  appellant,  that  the 

conveyance  of  the  house  and  lot  was  not  voluntary,  but 
made  under  duress.  It  is  insisted  that  the  levy  of  the  execu- 
tion on  Stover's  land  was  the  exercise  of  such  compulsion  as  to 
interfere  with  Stover's  freedom  of  action.  "No  case  is  cited 
going  to  this  extent,  and  we  venture  to  say  none  can  be  found. 
In  order  to  render  a  payment  compulsory,  such  a  pressure  must 
be  brought  to  bear  upon  the  person  paying  as  to  interfere,  in 
some  way,  with  the  free  enjoyment  of  his  rights  of  person  or 
of  property.  Bradford  v.  The  City  of  Chicago,  25  111.  420, 
and  Elston  v.  City  of  Chicago,  40  id.  514.  In  these  cases, 
the  authorities  on  this  question  were  reviewed  at  some  length. 
It  has  been  sometimes  held  that  a  seizure  of  goods  amounts  to 
duress,  because  the  owner  may  have  such  a  pressing  necessity 
for  their  immediate  use  that  his  legal  remedies  would  not  suf- 
ficiently protect  him,  though  this  has  been  held  not  to  apply 
where  replevin  could  be  brought.  Preston  v.  City  of  Boston, 
12  Pick.  7;  Knibbs  v.  Hall,  1  Espin.  84.  But  we  can  discover 
no  duress  or  compulsion  where  an  execution  against  A.  is  levied 
on  the  land  of  B.  The  latter  is  not  disturbed  in  his  person,  or 
the  possession  or  enjoyment  of  his  property.  If  confident  of 
his  title  he  need  give  himself  no  trouble.  If  the  superiority 
of  his  title  to  the  lien  of  the  judgment  is  questionable,  or 
depends  on  matters  in  pais,  resting  in  parol  proof,  and  he  fears 
a  sale  may  create  a  cloud  upon  his  title,  he  can  stay  the  sale  by 
injunction.  If,  instead  of  this,  he  prefers  to  buy  his  peace,  he 
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cannot  subsequently  say  he  acted  under  compulsion,  and  call 
on  the  courts  to  give  him  back  his  money.  In  this  case  the 
sale  was  not  advertised,  as  we  may  rightly  infer  from  the 
record,  and  Stover  was  under  no  necessity  of  hasty  action,  but 
would  have  had  several  weeks  in  which  to  sue  out  an  injunction. 

Numerous  objections  are  taken  to  the  instructions.  It  is  un- 
necessary to  consider  them  in  detail,  as  the  principles  embodied 
in  them  are  in  substantial  accord  with  the  views  here  expressed, 
and  the  verdict  is  so  clearly  right,  that  it  would  have  been  the 
duty  of  the  court  to  set  a  different  one  aside. 

*The  objection  to  the  juror  is  disposed  of  by  the  [218*] 
amended  record.     The  judgment  is  affirmed. 

Judgment  affirmed. 


Eansom  Bullock  vs.  William  P.  Geomble. 

1.  Evidence  :    Identification  of  public  records  offered  in  evidence.  „ 
Where  a  bill  of  exceptions  stated  that  the  town  clerk  testified  that  he  was 

then  acting  as  such,  and  stated,  "this  is  the  town  record;"  and  that 
the  town  record  was  then  offered  in  evidence,  the  admission  of  which 
was  objected  to,  but  without  stating  any  specific  objection:  Held, 
that  the  town  record  was  sufficiently  identified. 

2.  Penal  or  Summary  Proceedings  :    Laws  authorizing,  to  be  strictly 

construed  and  pursued.1 
In  all  penal  or  summary  proceedings  for  the  divestiture  of  title  to  prop- 
erty, the  law  must  not  only  be  strictly  construed,  but  all  of  its  require- 
ments must  be  strictly  observed. 

3.  Same  :  Pound  ordinances. 

Thus,  in  a  proceeding  under  a  town  ordinance  for  the  impounding  and 
sale  of  stock  running  at  large  (conceding  its  validity),  all  the  requi- 
sites of  the  ordinance  must  not  only  be  strictly  pursued,  but,  in  an 
action  for  the  property,  the  contingency  authorizing  the  impounding 
and  the  strict  observance  of  the  requirements  of  the  ordinance,  must 
affirmatively  and  distinctly  appear. 

4.  Constitutional  Law:    Judgment  of  his  peers,  etc. 
"Judgment  of  his  peers  "  and  "  the  law  of  the  land,"  defined.2 

1  See  City  of  Chicago  v.  Rumpff,  ante,  90;  Clark  v.  Lewis,  35  111.  417,  and 
note. 
9  See  Blackw. ;  Tax  Titles,  *17  et  seq. 
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5.  Same:  Trial  by  jury ;  pound  ordinance  held  void. 
Where  a  town  ordinance  provided  that  stock  found  running  at  large 
should  be  impounded,  and  that,  unless  the  owner  should  remove  them 
within  a  certain  time  and  pay  all  costs  of  impounding,  and  the  dam- 
ages which  the  stock  might  have  done,  the  damages  to  be  appraised  by- 
three  disinterested  citizens  of  the  town,  then  the  pound-master  should 
sell  the  same  in  the  same  manner  as  the  law  requires  property  to  be 
sold  at  constables'  sales,  to  pay  the  costs  and  damages:  Held,  that 
the  ordinance  was  unconstitutional  and  void,  as  depriving  the  owner 
of  the  stock  of  the  right  to  a  trial  of  the  question  of  liability,  by  a 
jury.1 

Appeal  from  Livingston.    Hon.  Chas.  H.  "Wood,  J". 

Charles  J.  Beattie,  for  appellant. 

A.  E.  Harding  and  S.  T.  Fosdick,  for  appellee. 


Walker,  J.  This  was  an  action  of  replevin,  brought  by- 
Ran  som  Bullock  before  a  justice  of  the  peace  of  Liv- 
[219*]  ingston  county,  against  ^William  P.  Geomble,  for  the 
recovery  of  a  steer.  It  appears  that  plaintiff  resided 
in  La  Salle  county,  and  was  the  owner  of  a  herd  of  cattle, 
which  he  grazed  on  the  prairie  in  the  county  of  Livingston, 
during  the  summer  of  1866.  He  employed  Patrick  Kearney  to 
take  care  of  and  attend  to  the  herd.  Whilst  Kearney  had 
charge  of  the  cattle,  and  when  plaintiff  was  absent  from  the 
county,  seventeen  head  of  the  cattle  escaped  from  the  herd, 
but  were  afterwards  found  by  Kearney  in  the  pound,  in  the 
adjoining  town  of  Chats  worth,  in  that  county.  Without  con- 
sultation with  plaintiff,  Kearney  made  an  arrangement  with 
defendant,  who  claimed  to  be  the  pound-master  and  had  the 
cattle  in  custody,  by  which  he  took  away  sixteen,  and  left  one 
steer  in  the  pound  as  security  for  costs  and  pound  fees. 

On  the  return  of  plaintiff,  he  refused  to  recognize  the  ar- 
rangement, denied  the  right  of  defendant  to  impound  the  steer 
and  demanded  his  return,  which  was  refused.  Thereupon  the 
action  was  brought  to  recover  the  steer.  On  the  trial  before 
the  justice,  defendant  recovered  a  judgment.     An  appeal  was 

1  See  Willis  v.  Legris,  post,  289. 
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prosecuted  to  the  circuit  court,  where  another  trial  was  had  with 
the  same  result.  The  case  is  now  brought  to  this  court  by  ap- 
peal, and  errors  are  assigned  on  the  record,  and  a  reversal  is 
asked  upon  various  grounds. 

The  evidence  shows  that  appellant  tendered  to  appellee  five 
dollars  to  pay  his  fees  and  charges.  Appellee  testified  that  his 
fees  were:  for  feed  of  the  cattle,  $1.70;  fees,  $1.70;  notice,  50 
cents;  notice  of  sale,  75  cents;  total,  $7.60.  When  all  of  the 
items  given  by  him  are  added  together,  it  will  be  seen  that 
they  only  amount,  in  the  aggregate,  to  the  sum  of  $4.65.  It 
then  follows  that  the  amount  tendered  was  amply  sufficient  to 
cover  all  of  the  fees  given  by  items.  And  it  seems,  that  he  left 
the  tender  with  the  justice,  and  he  was  directed  to  return  it  to 
the  circuit  court  with  the  papers  in  the  case.  A  sufficient  ten- 
der of  the  pound  fees  and  charges  having  been  made,  there  can 
be  no  pretense  that  appellee  had  any  right  to  hold  the  steer  be- 
cause they  were  not  paid. 

It  is,  however,  insisted,  that  it  was  the  duty  of  appellee  to 
hold  the  steer  until  the  damages  done  by  the  cattle  were 
also  *  paid  to  the  pound-master.  It  is  urged  by  the  ap-  [220*] 
pellant,  that  the  records  of  the  town  clerk  and  ordinance 
were  not  sufficiently  identified  to  authorize  them  to  be  read  in 
evidence.  The  bill  of  exceptions  states  that  the  town  clerk  test- 
ified that  he  was  then  acting  as  such,  and  stated  "  this  is  the  town 
record,"  and  that  appellee  then  offered  in  evidence  the  town 
record  of  the  town  of  Chatsworth,  which  was  objected  to  by 
appellant,  but  the  record  fails  to  show  that  any  specific  objection 
was  pointed  out  at  the  time.  "We  must  conclude  that  the  record 
offered  was  that  which  the  town  clerk  had  identified,  no  other 
is  spoken  of,  and  had  another  been  offered,  different  from  that 
identified  by  the  town  clerk,  it  would  have  been  pointed  out  and 
appeared  in  the  bill  of  exceptions. 

From  the  town  records  read  in  evidence  it  appears  that,  on 
the  5th  of  April,  1864,  the  town  of  Chatsworth,  at  a  regular 
town  meeting,  adopted  an  ordinance  in  reference  to  stock  run- 
ning at  large  in  the  town.  It  declares  that  no  cattle,  horses, 
mules,  sheep,  goats  or  swine  shall  be  allowed  to  run  at  large  in 
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the  town  except  on  the  following  restrictions  hereinafter  im- 
posed. We  have  carefully  examined  the  ordinance  as  copied 
into  the  record,  and  we  are  unable  to  find  that  any  provision  is 
made  for  stock  to  run  at  large  at  any  time  or  under  any  re- 
strictions of  any  description. 

The  ordinance  declares  that,  if  the  owners  of  any  of  the  above 
described  stock  shall  permit  the  same  to  run  at  large,  they 
shall  be  liable  for  all  damages  such  stock  may  do  to  growing 
or  matured  crops,  whether  growing  in  inclosed  or  uninclosed 
fields.  In  case  such  stock  shall  damage  such  crops,  the  party 
injured,  any  member  of  his  family,  or  either  of  the  constables 
of  the  town,  is  authorized  to  take  the  stock  to  the  pound,  and 
the  keeper  of  the  pound  is  required  to  give  notice  to  the  owner, 
if  known  to  him,  within  forty-eight  hours,  otherwise  to  post  up 
notices  in  three  public  places,  describing  the  stock.  If  the 
owner  fails  to  remove  them  in  three  days  thereafter,  "  and  pay 
all  costs  of  impounding,  and  the  damages  which  the  stock  may 
have  done,  the  damages  to  be  appraised  by  three  disinterested 

men,  citizens  of  said  town,"  then  the  pound-master  is 
[221*]  required  *  to  sell  the  same,  in  the  same  manner  that  the 

law  requires  property  to  be  sold  at  constable's  sale,  to 
pay  the  costs  and  damages.  The  fees  to  the  pound-master  and 
appraisers  are  then  fixed  by  the  ordinance.  It  then  provides 
for  the  redemption  of  the  property  thus  sold  by  the  owner 
within  three  months  after  the  sale,  on  payment  of  the  purchase 
money  with  ten  per  cent,  interest,  together  with  reasonable 
charges  for  keeping  the  stock. 

~No  rule  of  law  is  better  settled,  or  more  firmly  adhered  to, 
than  that,  in  all  penal  or  summary  proceedings  for  the  divesti- 
ture of  title  to  property,  the  law  must  not  only  be  strictly  con- 
strued, but  all  of  its  requirements  must  be  strictly  observed. 
If  it  were  conceded  that  the  town  had  the  power  to  adopt  such 
an  ordinance,  summarily  depriving  a  man  of  his  property  by 
assessing  damages  by  three  men,  chosen  by  the  party  claiming 
to  have  sustained  damage,  without  notice  to  the  owner  of  the 
stock,  and  without  the  right  of  trial  by  a  court  and  jury,  and 
without  an  opportunity  to  have  the  case  reviewed,  the  by-law 
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would  have  to  be  strictly  pursued.  This  ordinance  declares 
that  the  assessment  shall  be  made  by  citizens  of  the  town, 
whilst  there  is  nothing  to  show  that  the  appraisers,  who  acted 
in  this  case,  were  even  citizens  of  the  county  or  state,  much  less 
of  the  town. 

Again,  we  see  no  evidence  in  this  record  from  which  it  may 
be  reasonably  inferred  that  appellant's  cattle  committed  the 
trespass  for  which  the  assessments  were  made.  No  witness  so 
states,  nor  do  they  testify  to  facts  proving  that  they  did.  Ap- 
pellant could  in  no  event  be  liable  for  injury  to  the  owners  of 
the  premises,  unless  it  was  to  their  crops,  and  by  his  cattle,  or 
such  as  were  in  his  custody,  by  himself  or  servants.  We  dis- 
cover no  evidence  that  injury  was  done  to  crops.  The  certifi- 
cate states  that  they  fixed  the  damage  done  on  the  premises  of 
certain  persons  by  a  lot  of  stray  cattle;  but  what  the  damage 
was  to,  or  by  whose  cattle  done,  does  not  appear.  Had  it  been 
to  their  fences,  or  their  stock,  or  any  thing  else  than  crops,  it 
would  not  be  embraced  in  this  ordinance.  And  we  are  left 
entirely  to  conjecture  as  to  the  character  of  the  injury  they 
sustained. 

*  As  this  case  will  have  to  be  remanded  for  further  pro-  [222*] 
ceedings,  it  is  deemed  proper  to  discuss  and  determine  an- 
other question  presented  by  this  record,  and  that  is,  whether  the 
town  could,  by  such  an  ordinance,  deprive  the  owner  of  a  trial  by 
a  court  to  determine  whether  he  was  liable  for  damages  growing 
out  of  a  trespass  committed  by  his  cattle.  The  6th  section  of 
article  13  of  our  constitution  declares,  that  "the  right  of  trial 
by  jury  shall  remain  inviolate  and  shall  extend  to  all  cases  at 
law,  without  regard  to  the  amount  in  controversy."  There  can 
be  no  pretense  that  this  is  not  a  case  at  law.  When  the  pro- 
ceeding is  for  damage  done  to  another  person,  it  would  unques- 
tionably be  a  case  at  law,  and  the  party  supposed  to  be  liable, 
and  against  whom  the  proceeding  is  had,  has  a  clear  and  un- 
doubted right  to  have  the  question  passed  upon  and  determined 
by  a  jury.  This  is  his  constitutional  right,  of  which  he  can- 
not be  deprived  either  by  the  general  assembly  or  a  town  meet- 
ing. The  terms  of  this  ordinance  deprive  him  of  that  right, 
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as  it  provides  for  the  selection  of  three  men  by  the  party  claim- 
ing to  have  sustained  damage. 

The  8th  section  of  the  same  article  declares:  "That  no  free- 
man shall  be  imprisoned  or  disseized  of  his  freehold,  liberties 
or  privileges,  or  outlawed  or  exiled,  or  in  any  manner  deprived 
of  his  life,  liberty  or  property,  but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land."  "  Judgment  of  his  peers  "  has 
always  been  held  to  mean  trial  by  jury.  This  provision  is  con- 
tained in  most  if  not  all  of  the  constitutions  of  the  states  of  the 
union,  and,  so  far  as  we  can  learn,  has  always  received  the  same 
interpretation  by  the  courts.  By  the  phrase  " '  the  law  of  the 
land'  has  always  been  held  to  be  by  due  process  of  the  common 
law;  so  that  this  clause  in  effect  affirms  the  right  of  trial  ac- 
cording to  the  process  and  proceedings  of  the  common  law." 
3  Story  on  Const.  661.  And  no  one  can  contend  that,  by  the 
course  of  the  common  law,  a  person  could  ever  be  adjudged  to 
pay  damages  for  injury  done  by  his  cattle  except  by  the  judg- 
ment of  a  regularly  constituted  court,  after  having  been  duly 
notified  of  the  pendency  of  the  proceeding  and  having  af- 
forded to  him  the  opportunity  of  a  trial  and  a  defense. 
[223*]  *This  ordinance  provides  for  no  such  trial,  but  for  a 
mere  ex  parte  proceeding  before  three  men,  citizens  of 
the  town,  wTho  may  be  in  some  undefined  manner  called  upon 
to  state  the  extent  of  the  damage  sustained,  who  are  not  re- 
quired to  be  sworn,  to  hear  evidence,  or  to  give  notice  to  the 
owner  of  the  stock  that  he  may  be  heard.  This  ordinance  is 
clearly  in  violation  of  this  clause  of  the  8th  section  of  the  13th 
article  of  the  constitution.  Whether  the  property  may  be  sold 
by  a  pound-master  for  his  fees,  and  a  reasonable  penalty  im- 
posed for  permitting  stock  to  run  at  large  contrary  to  a  town 
ordinance,  is  not  determined.  But  we  must  hold  that  no  such 
power  exists  to  hold  and  sell  the  property  for  the  damages  done 
by  stock  to  individuals  or  their  property.  That  must  be  left 
for  them  to  litigate  or  settle,  as  they  may  choose. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 
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William  T.  Shufeldt  and  George  A.  Shufeldt,  impleaded, 
etc.,  et  al.  vs.  John  Buckley,  Jr. 

1.  Jurisdiction  of  Superior  Courts:    No  presumption  in  favor  of  } 
Nothing  can  be  presumed  in  favor  of  the  jurisdiction  of  a  court  of  lim- 
ited and  inferior  jurisdiction. 

2.  Same:    Same. 

Where,  therefore,  in  an  action  of  debt  upon  a  judgment  rendered  by  the 
superior  court  of  the  city  of  New  York,  the  defendant  pleaded  that 
said  court  was  a  court  of  limited  and  inferior  jurisdiction,  that  he 
was  not  served  with  process  therein,  did  not  authorize  an  appearanee 
by  attorney,  and  had  no  notice  of  the  proceeding,  which  plea  was 
demurred  to :  Held,  that  the  plea  presented  a  bar  to  a  recovery,  unless 
an  issue  was  made  up  on  the  facts,  and  found  for  the  plaintiff. 

Appeal  from  Superior  Court  of  Chicago.  Hon  Joseph  E. 
Gary,  P.  J. 

Debt  brought  by  appellee  against  appellants,  upon  a  judg- 
ment rendered  in  favor  of  the  former  and  against  the  latter, 
by  the  superior  court  of  the  city  of  New  York,  for  the  sum  of 
$97.82  damages  and  $42.38  costs. 

The  judgment  in  the  court  below  was  for  the  plaintiff. 

Haines,  Story  <&  King,  for  appellants. 
Clarkson  <&  Van  Schaach,  for  appellee. 

*  Breese,  C.  J.  The  only  question  necessary  to  be  [224*] 
considered  arising  on  this  record  is  as  to  the  validity  of 
the  third  plea.  The  demurrer  admits  the  fact  therein  stated, 
that  the  court  of  New  York  in  which  the  judgment  was  ob- 
tained was  a  court  of  limited  and  inferior  jurisdiction.2  The 
rule  is  too  well  settled  to  be  contested,  that  in  such  case  nothing 
can  be  presumed  in  favor  of  jurisdiction,  consequently  the  plea 

lrrhe  rule  is  otherwise,  however,  with  superior  courts  of  general  juris- 
diction.  Dunbar  v.  Hallowell,  44  111.  168 ;  Henline  v.  The  People,  81  id.  269. 

2  In  fact  the  superior  court  of  the  city  of  New  York  is  neither  a  court  of 
limited  nor  of  inferior  jurisdiction,  but  only  of  local  jurisdiction.  As  to 
causes  of  action  arising,  and  defendants  served,  within  the  city  of  New 
York,  its  jurisdiction  is  co-extensive  with  that  of  the  four  superior  courts 
of  law  and  equity  of  England,  or  with  that  of  the  circuit  court  of  Cook. 
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that  defendants  were  not  served  with  process,  did  not  authorize 
an  appearance  by  attorney,  and  had  no  notice  of  the  proceeding, 
presented  a  bar  to  a  recovery  in  this  action,  unless  an  issue  was 
made  up  on  the  facts,  and  found  for  plaintiff. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Herman  Silver  vs.  The  People   ex  rel.  "William  F.  Whit- 
more. 

1.  Constitutional  Law:    Legislative  control  over  public  records. 

The  legislature  has  the  undoubted  power  to  authorize  any  person  it  may 
see  proper,  to  have  free  access  to  a  recorder's  office  for  the  purpose 
of  transcribing  the  records  for  such  purposes  as  it  deems  the  public 
interests  to  require,  and  the  recorder  has  no  exclusive  vested  right 
to  make  copies  of  the  records,  beyond  the  reach  of  legislative  en- 
actment. 

2.  Same:    Same. 

Where,  therefore,  the  legislature,  by  the  act  of  February  12,  1855,  au- 
thorized the  board  of  supervisors  of  Grundy  county  (which  was  for- 
merly a  part  of  La  Salle  county)  to  provide  suitable  books,  and  to 
cause  to  be  transcribed  therein  such  portion  of  the  records  of  La 
Salle  county  as  relate  to  lands  embraced  within  the  limits  of  Grundy 
county,  and  to  employ  a  suitable  person  to  transcribe  said  records : 
Held,  that  the  right  of  such  person  to  have  access  to  the  office  and 
books  of  the  recorder  of  La  Salle  county  for  such  purpose,  though 
not  given  in  express  terms,  was  given  by  the  plainest  implication; 
that  the  recorder  of  La  Salle  county  had  no  right  to  refuse  such  per- 
son access  to  his  office  and  records,  for  such  purpose,  and  that  man- 
damus lay  to  compel  him  to  grant  access  thereto.  The  objection  that 
respondent  had  given  bond  for  the  safe  keeping  of  his  records  was 
regarded  as  of  no  weight,  as  he  would  not,  under  the  law,  be  respon- 
sible for  the  acts  of  the  agent  of  Grundy  county. 

3.  Mandamus:    Pleading  in;  rules  applicable  to. 

The  ordinary  rules  of  pleading  in  civil  actions  are  applicable  to  a 
proceeding  by  mandamus.  The  alternative  writ  stands  in  the  place 
of  a  declaration,  to  which  the  return  is  an  answer.1 

4.  Same  :    Waiver  of  plea  in  abatement  by  pleading  to  the  merits. 

The  pending  of  another  suit  for  the  same  purpose  would  probably  be  a 


1  See  The  People  v.  Hatch,  33  111.  and  note. 
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good  plea  in  abatement  to  a  proceeding  by  mandamus;  but  the  re- 
spondent cannot  rely  upon  that  plea  and  at  the  same  time  ask  the 
judgment  of  the  court  upon  the  merits  of  the  controversy,  by  setting 
up  in  his  return  the  facts  upon  which  he  relies  as  showing  that  upon 
the  merits  a  peremptory  writ  should  not  issue,  and  by  adopting  this 
course  he  waives  his  plea  in  abatement,  and  elects  to  have  the  court 
try  the  cause  upon  its  merits. 

Appeal  from  La  Salle.     Hon.  Edwin  S.  Leland. 

Glover,  Cook  <&  Campbell  and  0.  C.  Gray  argued,  that  in  all 
previous  acts  authorizing  the  transcribing  of  the  records  of  an 
old  county  for  the  use  of  a  new  county  detaching  itself  there- 
from, to  wit:  in  the  case  of  Scott  county  separating  from  Mor- 
gan, 2  Purp.  Stat.  856,  sees.  1,  4;  of  Will  separating  from  Cook, 
id.  857,  sec.  7;  and  in  the  cases  of  Pulaski,  Schuyler,  Putnam, 
Menard  and  Massac,  the  legislature  had  provided  that  the  agent 
of  the  new  county  should  have  access  to  the  records  of  the  old 
for  the  purpose  of  transcribing  them.  The  act  relating  to 
Grundy  merely  authorizes  the  supervisors  to  transcribe  the  rec- 
ords, but  does  not  give  their  agent  access  to  the  books.  Hence, 
if  the  supervisors  employ  any  other  person  than  the  clerk  of 
La  Salle  to  transcribe  the  records,  such  person  must  pay  the 
latter  a  reasonable  compensation.  As  the  relator  shows  no  clear 
legal  right  to  the  mandamus,  it  should  be  denied. 

Says  Mr.  Justice  Breese,  in  People  v.  Hatch,  33  111.  140 : 
"  It  is  never  awarded  unless  the  right  of  the  relator  is  clear  and 
undeniable,  and  the  party  sought  to  be  coerced  is  bound  to  act." 
See  also  Clark  v.  Buchanan,  2  Minn.  346 ;  Commissioners  v. 
People,  22  How.  Pr.  291;  Horseman  v.  Lodhunter,  12  Iowa, 
235 ;  Commonwealth  v.  Common  Council,  34  Pa.  Stat.  496 ; 
Pucket  v.  White,  22  Texas,  559;  Brook  v.  Napier,  7  Clark,  425 ; 
People  v.  Supervisors,  18  Abbotts;  Practice  B.  81. 

Bushnell  <&  Avery  and  John  B.  Bice,  for  appellee. 


*  Lawrence,  J.     The  legislature,  by  an  act  approved  [225*] 
February  12,  1855,  authorized  the  board  of  supervisors 
of  Grundy  county  to  provide  suitable  books,  and  to  cause  to  be 
transcribed  therein  such  portions  of  the  records  of  La  Salle 
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county  as  relate  to  lands  now  embraced  within  the  limits  of 
Grundy  county,  and  to  employ  a  suitable  person  to  transcribe 
said  records.  The  county  of  Grundy  was  formerly  a  part  of 
La  Salle  county.  Acting  under  the  authority  of  this  law,  the 
board  of  supervisors  of  Grundy  county,  in  November,  1866, 
appointed  a  committee  with  authority  to  employ 'a  suitable  per- 
son to  do  said  work,  and  said  committee  employed  Will- 
[226*]  iam  T.  Whitmore,  the  relator  ^herein.  He  applied  to 
Herman  Silver,  the  circuit  clerk  and  ex  officio  recorder 
of  La  Salle  county,  for  access  to  his  office  and  the  records 
thereof,  showing  to  him  the  proceedings  of  the  board.  Silver 
refused  to  permit  him  to  transcribe  the  records,  whereupon 
I  Whitmore  applied  to  the  circuit  court  of  La  Salle  county  for  a 
!  writ  of  mandamus.  Silver  made  a  return,  denying  that  the 
matters  set  forth  in  the  alternative  writ  were  sufficient  in  law 
to  entitle  the  relator  to  a  peremptory  writ,  which  part  of  the 
return  was  treated  by  the  court  and  counsel  as  a  demurrer  to 
the  alternative  writ.  The  return  further  set  forth,  that  an 
alternative  writ  of  mandamus  had  been  sued  out  of  this  court 
upon  a  similar  petition,  which  was  still  pending  and  undeter- 
mined. It  further  set  forth,  that  the  recorder's  office  of  La 
Salle  county  was  small,  and  that  it  could  not  be  occupied  by  any 
person  besides  the  respondent  and  his  deputies,  without  serious 
inconvenience  to  them  and  the  inhabitants  of  La  Salle  county 
in  transacting  their  business  in  the  office.  The  return  further 
states  the  readiness  of  the  respondent  to  make  copies  of  deeds 
for  the  inhabitants  of  Grundy  county,  and  denies  that  the  act 
of  the  legislature  confers  upon  Whitmore  any  authority  to  enter 
his  office  for  that  purpose. 

The  court,  on  motion,  quashed  that  portion  of  the  return  which 
set  up  the  pendency  of  a  like  suit  in  this  court  by  way  of  plea 
in  abatement,  overruled  the'  demurrer  to  the  alternative  writ, 
and  holding  the  residue  of  the  return  immaterial,  awarded  a 
peremptory  writ.     The  respondent  appealed. 

As  to  the  main  question  in  this  controversy  we  entertain  no 
doubt.  The  respondent  errs  if  he  supposes  he  has  an  exclusive 
vested  right  to  make  copies  of  the  records  beyond  the  reach  of 
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legislative  enactment.  The  legislature  lias  the  undoubted 
power  to  authorize  any  person  it  may  see  proper  to  have  free 
access  to  a  recorder's  office  for  the  purpose  of  transcribing  the 
records  for  such  purposes  as  it  may  deem  the  public  interests  to 
require.  In  the  case  before  ns,  the  people  of  Grundy  county 
were  entitled  to  a  copy  of  the  records  affecting  lands  in  their 
county,  and  the  legislature  thought  proper  to  authorize  their 
board  of  supervisors  to  appoint  their  own  agent  to  make 
these  *  copies,  instead  of  requiring  them  to  employ  the  [227*] 
recorder  of  La  Salle.  His  right  to  have  access  to  the  of- 
fice and  books,  though  not  given  in  express  terms,  is  given  by 
the  plainest  implication.  If  it  lead  to  some  inconvenience  to 
the  respondent  and  his  deputies,  or  to  persons  doing  business 
with  them,  the  inconvenience  must  be  borne.  But  we  are  un- 
able to  see  how  it  will  be  any  greater  from  permitting  the  agent 
of  Grundy  county  to  write  in  the  office  than  it  would  be  from 
the  employment,  by  the  respondent,  of  an  additional  deputy  to 
do  the  work,  which  he  says,  in  his  return,  would  require  the 
constant  labor  of  one  man  from  four  to  six  months.  It  is  sug- 
gested that  the  respondent  has  given  bond  for  the  safe  keeping 
of  his  records,  but,  we  need  hardly  say,  that  he  will  not  be  re- 
sponsible for  the  acts  of  the  agent  of  Grundy  county  under 
this  law. 

There  are  some  other  points  made  by  the  counsel  of  appel- 
lant in  which  they  can  place  no  confidence,  and  which  we  do 
not  deem  it  necessary  to  discuss.  The  only  question  upon 
which  we  have  had  any  doubt  is,  whether  the  court  did  not  err 
in  striking  from  the  return  that  part  of  it  which  was  designed 
as  a  plea  in  abatement.  On  consideration,  however,  we  per- 
ceive no  reason  why  the  ordinary  rules  of  pleading  should  not 
be  applied  to  this  proceeding.  The  alternative  writ  stands  in 
the  place  of  a  declaration  to  which  the  return  is  an  answer. 
The  pendency  of  another  suit  for  the  same  purpose  would  prob- 
ably be  a  good  plea  in  abatement,  but  the  respondent  cannot 
rely  upon  that  plea,  and  at  the  same  time  ask  the  judgment  of 
the  court  upon  the  merits  of  the  controversy,  by  setting  up  the 
facts  upon  which  he  relies  as  showing  that  upon  the  merits  a 
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peremptory  writ  should  not  issue.  By  adopting  this  course, 
lie  submits  his  cause  to  the  judgment  of  that  tribunal,  and 
waives  his  plea  in  abatement.  He  elects,  in  fact,  to  have  that 
court  try  the  cause  upon  its  merits,  that  he  may  plead  its  judg- 
ment, if  in  his  favor,  in  bar  of  further  proceedings  in  the  suit 
pending  before  another  tribunal. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 

Judgment  affirmed. 


[228*]   ^Solomon  McKichan  et  al.  vs.  John  McBean  et  al. 

1.  Continuance:  Materiality  of  testimony  of  absent  witness. 

Where  a  continuance  is  sought  on  the  ground  of  the  absence  of  a  wit- 
ness, and  it  appears  that  the  party  applying  for  a  continuance  has 
had  the  benefit  of  all  the  evidence  that  he  could  have  had  with  the 
absent  witness  on  the  stand,  or  that  the  testimony  of  such  witness 
could  not  in  any  event  have  been  material  to  the  issue,  unless  more 
explicit  than  stated  in  the  affidavit,  a  continuance  should  be  refused. 

2.  Practice  in  Supreme  Court  :  Error  working  no  injury,  not  ground 

for  a  reversal.1 
Even  though  there  is  error  in  refusing  to  admit  evidence,  yet,  if  the  ex- 
cluded evidence  is  general,  vague,  and  circumstantial  in  its  charac- 
ter, and  opposed  by  so  direct  and  positive  evidence  that  had  it  been 
admitted  and  acted  upon  in  disregard  of  the  positive  evidence  op- 
posed to  it,  a  new  trial  must  have  been  granted,  the  judgment  will  not 
be  reversed  on  account  of  its  exclusion. 

3.  New  Trial  :  On  the  ground  that  the  verdict  is  against  the  evidence.* 
Where  the  evidence  is  conflicting,  it  is  for  the  jury  to  weigh  and  con- 
sider it,  and  give  weight  to  such  portions  only  as,  from  all  the  cir- 
cumstances, they  believe  to  be  true,  and  reject  the  residue ;  and  if,  in 
such  case,  there  is  evidence  to  warrant  their  finding,  the  verdict  will 
not  be  disturbed. 

4.  Instructions  :  No  error  in  refusing  to  repeat.3 

There  is  no  error  in  refusing  to  give  an  instruction  contained  in  those 
already  given. 

1  See  McConnel  v.  Kibbe,  33  111.  175,  and  note. 

2  See  Chicago  &  R.  I.  R  R  Co.  v.  N.  111.  Coal  and  Iron  Co.  36  111.  60, 
and  note. 

3  See  Bacon  v.  Cobb,  ante.  47 ;  Underwood  v.  White,  vost,  437. 
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Appeal  from  Cook.     Hon.  E.  S.  Williams,  J". 

Arlington  <&  Dent,  for  appellants. 

Francis  Adams  and  Beckwiih,  Ayer  <&  Kales,  for  appellee. 

"Walker,  J.  This  was  an  action  of  assumpsit  brought  by 
John  McBean  and  George  W.  Wilson,  in  the  circuit  court  of 
Cook  county,  against  Solomon  McKichan  and  James  Campbell, 
to  recover  a  balance  claimed  to  be  due  on  a  cargo  of  wood.  It 
appears  the  wood  was  sold  and  delivered  in  Chicago,  in  the 
month  of  August,  1863.  It  is  claimed  by  plaintiffs  below  that 
there  were  194J  cords  of  hickory  wood  delivered  at  the  wharf 
of  defendants  below,  and  that  the  price  agreed  upon 
was  $7.50  per*cord,  amounting  to  the  sum  of  $1,458.75,  [229*] 
upon  which  it  is  admitted  defendants  paid  $923.60,  but 
they  claimed  a  balance  of  $535.15  to  be  due  them.  A  trial  was 
had  before  the  court  and  a  jury,  who  found  for  the  plaintiffs 
and  assessed  their  damages  at  $535.15.  A  motion  for  a  new 
trial  was  entered,  but  overruled  by  the  court  and  judgment 
rendered  on  the  verdict. 

The  first  objection  urged  for  a  reversal  is,  the  overruling  the 
motion  for  a  continuance.  The  affidavit  on  which  it  was  based 
stated  that  Darling  was  a  material  witness  on  the  trial  of  the 
cause;  that  the  principal  contest  in  the  case  related  to  the  meas- 
urement of  the  wood  delivered ;  that  Darling  had  examined  it 
in  Canada,  whence  it  was  shipped  to  Chicago,  with  a  view  to 
its  purchase,  but  declined  purchasing  it,  for  the  reason  that  he 
believed  there  was  not  the  quantity  stated  by  the  owners 
thereof,  and  that  the  wood  was  loosely  piled  at  the  place  referred 
to  in  Canada,  and  that  it  was  in  such  a  condition  that  an  exact 
measurement  could  not,  at  the  time  and  place,  have  been  made, 
and  was  so  piled  that  the  quantity  could  not  be  ascertained  with 
reasonable  certainty. 

The  affidavit  also  alleges  that  Darling  had  been  engaged  in 
the  purchase  and  sale  of  wood  for  five  years  previously;  that 
he  resided  in  Chicago;  that  about  the  15th  of  April  previous, 
he  had  left  the  state  for  Canada,  and  had  not  returned  within 

the  jurisdiction  of  the  court,  and  was  still  absent  temporarily; 
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that  affiant  did  not  learn  of  the  absence  of  the  witness  until 
after  the  third  day  of  the  term  at  which  the  application  for  a 
continuance  was  made. 

It  will  be  observed  that  this  affidavit  does  not  state  the 
amount  the  owners  in  Canada  represented  there  was  of  this 
wood.  For  aught  that  appears,  he  may  have  represented  it  as 
containing  a  much  larger  amount  than  is  claimed  by  defend- 
ants in  error.  McKichan  states  that  he  would  prove  that  wit- 
ness declined  to  purchase  because  it  did  not,  in  his  opinion, 
contain  the  quantity  represented.  There  is  nothing  from  which 
we  can  learn  the  quantity  represented,  and  hence  this  state- 
ment, if  proved,  would  be  entirely  insufficient  to  show 
[230*]  *  how  much  there  really  was.  And  it  appears  that  the 
person  who  measured  it  in  Canada  docked  the  amount 
claimed,  thirteen  cords.  So  we  are  not  able  to  see  but  defend- 
ants below  have  had  the  benefit  of  all  the  evidence  that  they 
could  have  had  with  this  witness  on  the  stand,  as  to  the  fact  that 
it  would  fall  short  in  measurement.  As  to  the  statement  that  the 
wood  was  in  such  a  condition  that  any  exact  and  proper  meas- 
urement could  not,  at  the  time  and  place,  have  been  made,  and 
the  quantity  could  not  be  ascertained  with  reasonable  certainty, 
we  must  understand  that  the  witness  would  only  state  it  as  his 
opinion.  But  we  know  from  experience  that  it  would  have  been 
possible,  and  no  doubt  probable,  that  the  quantity  could  be 
ascertained  with  accuracy. 

The  means  of  measuring  quantity  are  not  so  imperfect  that 
the  quantity  in  a  pile  of  wood  cannot  be  ascertained.  It  may 
have  been  that  the  parties  would  have  been  compelled  to  resort 
to  some  other  than  the  ordinary  means,  but  we  can  hardly  im- 
agine that  it  could  have  been  so  situated,  that  by  a  small 
amount  of  extra  labor  the  quantity  could  not  have  been  ascer- 
tained with  reasonable  certainty.  We  are  therefore  of  the 
opinion  that  had  the  witness  been  produced,  and  had  he  so 
sworn,  it  could  not  in  any  event  have  been  material  to  the  issue, 
unless  more  explicit  than  stated  in  the  affidavit. 

It  is  insisted  that  the  court  below  erred  in  refusing  to  per- 
mit plaintiffs  in  error  to  prove  that  there  was  shrinkage  in  the 
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transportation  of  wood  from  Canada  to  Chicago.  It  is  almost 
impossible  to  conceive  how  the  mere  shrinkage  of  wood  from 
seasoning  in  its  passage  from  Canada  to  Chicago,  occupying 
only  a  few  days,  could  make  any  material  difference  in  its 
measurement.  If  such  be  the  fact,  we  are  at  a  loss  to  compre- 
hend the  principle  upon  which  it  occurs.  But,  when  plaintiff 
commenced  delivering  the  wood  before  the  cargo  was  dis- 
charged, he  thereby  rendered  it  inconvenient,  if  not  impractica- 
ble, to  make  an  accurate  measurement,  and  should  be  presumed 
to  have  received  it  at  the  Canada  measurement.  And  not  only 
so,  but  there  was  positive  evidence  of  the  amount  of  wood,  by 
a  witness  who  measured  it  in  Canada,  and  he  says  he 
did  so  *  with  care,  and  made  all  necessary  deductions  and  [231*] 
allowances  so  as  to  render  it  accurate.  "We  do  not  see 
how  this  general,  vague,  and,  at  most,  remote,  circumstantial 
evidence  could  have  been  material,  with  such  direct  and  posi- 
tive evidence  in  the  case.  And  although  it  might  have  been 
properly  admitted,  still,  if  the  jury  had  acted  upon  it  and  dis- 
regarded the  positive  evidence  of  the  measurement,  it  would 
have  been  the  duty  of  the  court  to  have  set  aside  the  verdict 
and  granted  a  new  trial.  This  being  so,  we  should  not  reverse, 
even  if  there  was  error  in  refusing  to  admit  such  evidence. 

A  careful  examination  of  the  instructions  given  will  show 
that  the  rule  of  law  contained  in  that  which  was  refused  by 
the  court,  wTas  contained  in  others  already  given.  When  the 
court  instructed  the  jury  that  if  defendants  below  agreed  to 
take  the  wood  at  the  offer  of  McBean  if  they  liked  it,  and 
upon  its  arrival  they  had  refused  to  take  it  at  the  offer,  and 
the  agent  of  plaintiffs  had  agreed  to  sell  it  at  another  price, 
that  the  latter  contract  must  govern,  the  same  principle  of  law 
was  as  clearly  announced  as  it  was  in  the  rejected  instruction. 

There  was  no  error  in  refusing  this  instruction,  as  the  court 
is  not  required  to  repeat  instructions  already  given  to  the  jury. 

It  is  urged  that  the  finding  of  the  jury  was  too  large,  and 
that  a  new  trial  should  therefore  have  been  granted.  If  the 
eleven  cords  of  wood  claimed  by  plaintiffs  in  error  not  to  have 
been  received  was  deducted,  and  the  remainder  was  allowed  at 
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$7.50,  and  interest  was  allowed  on  the  amount  unpaid,  then  the 
verdict  would  be  too  small,  and,  having  found  the  principal  due, 
the  jury  would  have  been  warranted  in  finding  that  there  had 
been  an  unreasonable  delay  in  making  payment,  and  could  have 
allowed  interest  on  the  principal. 

If,  however,  the  jury  found  that  plaintiffs  in  error  received 
all  but  five  and  a  half  cords  of  the  194J,  and  allowed  defend- 
ants in  error  seven  dollars  per  cord,  and  allowed  interest  at  six 
per  cent,  per  annum  on  the  unpaid  balance,  the  result  would  be 
a  trifle  more  than  the  verdict.  And  we  may  reasonably  infer, 
that  this  was  the  mode  in  which  they  found  their  verdict,  reject- 
ing the  small  amount  over  the  claim  of  defendants  in 
[232*]  *error.  In  the  positive  conflict  of  evidence,  the  jury  were 
warranted  in  finding  as  they  did.  It  was  for  them  to  weigh 
and  consider  the  evidence  and  give  weight  to  such  portions  only 
as  from  all  the  circumstances  they  believed  to  be  true,  and  reject 
the  balance.  One  of  the  plaintiffs  in  error  swore  that  the  price 
agreed  to  be  paid  for  the  wood  was  $6.25  per  cord.  There  was 
other  evidence  tending  to  fix  the  price  at  $7.50,  and  still  other 
evidence  at  $7.00  per  cord.  The  jury  no  doubt  regarded  the 
last  of  these  as  the  price  agreed  upon  by  the  parties,  and  so 
acted  upon  it,  and  we  are  of  the  opinion  that  the  evidence  war- 
ranted their  finding.  The  judgment  of  the  court  below  must 
be  affirmed. 

Judgment  affirmed. 


James  A.  Parsons  vs.  David  J.  Ely  et  al. 

1.  Conditional  Limitation  :    Though  void,  a  parti/  may  be  estopped  from 

averring  its  nullity. 
Although  a  conditional  limitation  of  an  estate  during  a  life  in  being 
and  twenty-five  years  thereafter  may  be  void,  as  tending  to  create  a 
perpetuity,  the  longest  period  during  which  an  estate  can  be  con- 
ditionally limited  being  one  or  more  lives  in  being  and  twenty-one 
years  and  nine  months  thereafter,  yet  if,  in  entering  into  marriage 
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articles  between  the  wife,  the  husband  and  trustees,  the  future  hus- 
band covenants  that  in  the  event  of  the  future  wife  dying  without 
issue  living,  or  in  the  event  of  the  children  dying  before  attaining 
the  age  of  25  years,  the  property  shall  pass  to  the  wife's  father, x  and  in 
fact  the  wife  died  leaving  issue,  but  the  issue  died  before  attaining 
the  age  of  25  years,  and  the  husband  claimed  the  estate  as  heir 
of  his  deceased  child  on  the  ground  that  the  limitation  to  his 
wife's  father  was  a  conditional  one  tending  to  create  a  perpetuity,  and 
was  therefore  void,  it  was  held  that  the  possibilty  of  interest  in  the 
husband,  as  heir  of  his  child,  was  one  capable  of  being  bargained  and 
conveyed  away  in  the  marriage  articles,  and  that  it  had  been  so  con- 
veyed to  the  father-in-law. 

1  See,  however,  Needles  v.  Needles,  7  Ohio  St.  432 ;  Ewell's  Lead.  Cases, 
429. 

Note. —  The  trust  created  by  this  deed,  while  principally  designed  to 
guard  the  estate  from  the  "  debts,  control  or  interference  "  of  the  husband 
during  the  life  of  "one  person  in  being,"  viz,  the  wife,  and  for  twenty-five 
years  thereafter,  or  until  the  youngest  of  the  children  to  be  born  of  the 
marriage  should  attain  the  age  of  twenty-five  years,  did,  incidentally,  tie  up 
the  power  of  alienation.    Daring  all  this  period  there  were  trustees  in  ex- 
istence, vested  with  the  legal  power  of  alienation,  and,  so  long  as  the  wife 
survived,  there  was  a  cestui  que  trust  in  existence  to  direct  or  appoint  to 
whom  the  alienation  should  be  made.    Upon  the  death  of  the  wife,  how- 
ever, without  having  alienated,  the  trustees  were  not  vested  with  a  general 
power  to  alien,  but  only  to  alien  if  the  sale  of  the  property  was  necessary 
for  the  maintenance,  etc.,  of  the  heirs,  and  no  other  person  was  authorized 
to  direct  or  appoint  an  alienation.    The  restriction  of  the  power  of  aliena- 
tion would  begin  upon  the  death  of  the  wife  without  having  aliened,  leav- 
ing children  and  sufficient  personal  assets  or  income  from  the  real  estate 
for  their  support,  and  would  continue  as  to  the  undivided  share  of  each 
child  until  such  child  arrived  at  twenty -five  years  of  age.    In  Illinois,  in 
case  of  a  void  restriction  upon  the  power  of  alienation,  the  tenant  in  tail  is 
made  tenant  for  life,  with  remainder  in  fee  simple  to  the  person  to  whom 
the  estate  would  first  descend.    Washb.  on  R.  Pr.  (2d  ed.)  p.  80,  note.    The 
restriction  applies  to  a  limitation  made  through  the  medium  of  powers  to 
the  same  extent  as  to  one  made  in  any  other  mode.    If,  therefore,  a  limita- 
tion made  by  the  deed  creating  the  power,  would  have  been  void  because 
of  its  remoteness,  it  can  not  be  made  by  an  appointment  to  such  uses  under 
the  power  thereby  created.    Washb.  on  R.  Pr.  Vol.  2  (2d  ed.),  p.  330.    It  is 
a  settled  rule  of  law  that,  where  there  is  a  devise  to  trustees,  "  if  the  pur- 
poses of  the  trust  cannot,  by  possibility,  be  satisfied  without  a  fee,  courts 
of  law  will  so  construe  it  "  wherever  there  is  a  devise  to  trustees.    Id.  p. 
186,  §  43.    Thus,  where  the  devise  was  in  trust  till  the  youngest  son  of  the 
devisor  arrived  at  twenty-one  years  of  age,  and  the  devisees  named  were  then 
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2.  Estoppel  :    From  setting  up  adverse  title. 

In  this  case  this  construction  was  aided  by  the  fact,  that  after  the  trus- 
tees had  conveyed  the  estate  pursuant  to  the  alleged  void  conditional 
limitation,  the  complainant  now  claiming  them  adversely  thereto, 
took  two  successive  leases  from  the  grantee  of  such  trustees  and  held 
possession  and  paid  rent  for  nearly  two  years  thereunder,  with  full 
knowledge  of  all  the  facts. 

3.  Same:    Equitable,  by  acts  in  pais. 

Such  construction  is  also  aided  by  the  fact  that  such  grantee  has  been 
induced  to  pay  off  an  incumbrance  on  the  property  on  the  faith  of 
the  acts  and  declarations  aforesaid  of  the  complainant. 


Appeal  from  Cook.     Hon.  Erastus  S.  Williams,  J. 

This  was  a  bill  in  equity,  filed  by  Parsons  against  David  J. 
Ely  et  a!.,  to  compel  the  execution  by  the  defendants  to  com- 
plainant of  a  conveyance  of  certain  premises  situate  in  the  city 
of  Chicago,  the  legal  title  of  which  was  vested  in  David  J.  Ely, 
but  was  claimed  by  appellant  as  heir  of  Sara  Ely  Parsons,  de- 
ceased, his  daughter. 

It  appears  that  John  W.  Waughop  and  wife  first  conveyed 
the  premises  in  controversy  to  David  J.  Ely,  in  trust  for  one 
Phebe  A.  Avery,  to  be  thereafter  conveyed  as  she  should  direct, 
and  that  Phebe,  pursuant  to  the  trust,  directed  Ely  to  convey 
the  premises,  and  said  Ely  did  so  convey  them  on  October  27th, 
1858,  to  Zebulon  S.  Ely  and  George  Payson,  in  trust,  "to  hold 
said  property  for  the  sole  use  and  benefit  of  Sara  A.  Ely,  then 
sole  and  unmarried,  to  pay  the  rents  and  profits  into  her  hands 
or  to  such  persons  as  she  should  in  writing  appoint,  for  her  own 
separate  use,  free  from  the  debts,  control  and  interference  of 

to  come  into  possession  of  the  estate,  it  was  held  that  the  trustee  took  a  fee 
determinable  upon  the  arrival  of  the  devisee  at  the  age  named.  Id.  187, 
citing  Pearce  v.  Savage,  45  Me.  90 ;  Deering  v.  Adams,  37  id.  264.  It  would 
seem  doubtful  if,  between  the  death  of  the  wife  and  the  arrival  of  the  heirs 
at  twenty-five  years  of  age,  a  court  of  equity  would  have  power  to  order  a 
sale.  See  Watson  v.  Watson,  3  Jones  (N.  C),  Eq.  400.  As  it  only  acts  when 
called  upon  by  the  cestui  que  trust.  Hall  v.  Irwin,  2  Gilm.  176.  For  a 
case  including  facts  analogous  to  this,  see  the  case  of  Leake  v.  Robinson, 
2  Meriv.  363,  cited  in  Fearne  on  Contingent  Remainders,  §  722,  vol.  2, 
p.  433. 
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any  future  husband,  and  on  her  own  separate  and  individual 
receipt;  also,  during  the  life  of  said  Sara  A.  Ely  and  upon  her 
written  order  under  seal,  to  sell,  alien,  mortgage  or  incumber 
said  premises  in  such  way  as  she  should  appoint,  and  to  invest 
the  proceeds  in  other  real  estate  or  any  good  security  as  she 
might  appoint;  said  trustees  to  hold  the  proceeds,  subject  to  all 
the  trusts  therein  specified,  and  said  property  was  not  to  be 
sold,  mortgaged  or  incumbered  in  any  other  way  than  that 
therein  provided;  and  upon  the  further  trust,  in  the  event  of 
said  Sara  A.  Ely  dying  and  leaving  children,  to  hold  said  prop- 
erty for  the  use  and  benefit  of  said  children,  to  apply  the 
proceeds  to  their  education  and  maintenance,  and  to  sell  or 
mortgage  such  part  of  said  property  upon  such  terms  and  for 
such  amounts  as  said  trustees  might  think  necessary  and  best 
fitted  to  advance  the  interest  of  said  children,  and  to  convey 
the  residue  to  said  children  in  equal  portions  successively  as 
they  should  each  attain  the  age  of  twenty  years;  and,  in  the 
event  of  said  Sara  A.  Ely  dying  without  issue  living,  to  hold 
said  property  in  trust  for  the  use  of  said  David  J.  Ely  or  his 
heirs,  and  to  convey  the  same  to  such  persons  as  he  or  they 
should  in  writing,  whether  by  deed  or  will,  appoint."  This  deed, 
it  is  conceded,  made  Sara  A.  Ely  the  cestui  que  trust  of  this 
property  for  her  life,  with  a  remainder  to  her  children  in  fee 
which  would  vest  immediately  upon  their  surviving  her,  the 
enjoyment  only  and  not  the  estate  being  postponed  until  their 
arrival  at  twenty  years  of  age;  and  in  case  no  children  should 
survive  her,  the  fee  Vvas  limited  over  to  David  J.  Ely.  No 
provision  was  in  this  deed  made  for  the  contingency  that  issue 
of  Sara  A.  might  survive  her  and  not  attain  the  age  of  twenty 
years,  but  the  estate  was  left  to  descend  to  the  heirs  of  such 
issue. 

On  the  3d  day  of  November,  1858,  in  contemplation  of  a 
marriage  which  was  about  to  occur,  and  on  November  4th, 
1858,  did  occur,  between  complainant  James  A.  Parsons  and 
Sara  A.  Ely,  an  indenture  of  three  parts  was  entered  into, 
purporting  to  be  made  by  Sara  A.  Ely  of  the  first  part,  James 
A.  Parsons  of  the  second  part,  and  Zebulon  S.  Ely,  David  J. 
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Ely  and  George  Payson  of  the  third  part  (although  Zebulon  S. 
Ely  for  some  unexplained  reason  did  not  execute  it),  in  the 
terms  following: 

"  This  indenture  of  three  parts,  made  this  third  day  of  No- 
vember, in  the  year  of  our  Lord  1858,  between  Sara  A.  Ely, 
of  Chicago,  of  the  first  part,  and  James  A.  Parsons,  of  the 
second  part,  and  Z.  S.  Ely,  of  New  York,  David  J.  Ely,  and 
George  Payson,  of  said  Chicago,  of  the  third  part: 

"  Witnesseth,  that,  whereas  the  said  party  of  the  first  part  is 
seized  and  possessed  in  her  own  right  of  a  considerable  amount 
of  real  and  personal  property;  and  whereas  a  marriage  is 
shortly  intended  between  said  parties  of  the  first  and  second 
parts,  and  it  is  the  wish  of  said  parties  that  said  property  of 
said  party  of  the  first  part,  which  she  now  possesses,  and  such 
other  as  she  may  hereafter  become  possessed  of,  by  inheritance 
or  otherwise,  from  any  source  other  than  the  said  intended 
husband,  be  settled  upon  the  said  party  of  the  first  part  for  her 
sole  and  separate  use,  for  and  during  the  term  of  her  natural 
life;  now,  therefore,  this  indenture  witnesseth,  that  in  consid- 
eration of  the  said  intended  marriage,  the  said  party  of  the  first 
part  has  granted  and  hereby  grants,  bargains  and  sells,  assigns 
and  sets  over  to  the  said  Z.  S.  Ely,  D.  J.  Ely  and  George  Payson, 
parties  of  the  third  part,  their  heirs  and  assigns  forever,  all  the 
personal  property  and  effects,  together  with  all  the  issues,  rents, 
profits  and  income  of  the  real  estate  of  said  party  of  the  first 
part,  in  possession  or  expectancy,  however  derived,  from  any 
source  other  than  her  said  intended,  or  any  future  husband,  to 
the  sole  use  and  benefit  of  said  party  of  the  first  part,  her  heirs 
and  assigns,  until  the  said  intended  marriage,  and  after  the 
solemnization  of  said  marriage,  upon  the  several  trusts  herein- 
after set  forth.  That  is  to  say:  In  trust  to  the  said  parties  of 
the  third  part,  their  heirs  and  assigns,  to  receive  and  hold  all 
and  every  part  of  said  property  to  the  sole,  separate  and  exclu- 
sive use  and  benefit  of  the  said  Sarah,  free  from  the  debts,  con- 
trol or  interference  of  the  said  intended  or  any  future  husband 
in  any  way  or  shape,  and  to  pay  over  into  the  hands  of  the  said 
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Sarah  or  into  the  hands  of  such  persons  as  she  shall  appoint, 
all  such  rents,  issues,  interest  or  dividends  as  may  from  time  to 
time  come  to  their  hands,  upon  the  written  order  of  the  said 
Sarah  and  her  separate  and  individual  receipt,  which  receipt 
shall  be  at  all  times,  notwithstanding  her  coverture,  a  full  and 
complete  discharge  for  all  moneys  so  paid,  and  in  default  of  such 
written  order,  then  from  time  to  time  to  invest  said  issues, 
rents,  interest  and  dividends  and  all  such  moneys  or  effects  as 
shall  come  into  their  hands  for  said  Sarah,  in  public  stocks  or 
bonds  and  mortgage,  or  in  such  other  good  and  safe  investments 
as  said  trustees  shall  think  best,  and  upon  the  written  order  of 
said  Sarah,  sealed  and  witnessed,  to  sell,  alien,  mortgage,  ex- 
change or  incumber  any  or  all  of  the  real  estate  aforesaid,  and 
to  invest  the  proceeds  anew,  in  such  way  as  the  said  Sarah  shall 
appoint  and  said  trustees  approve,  and  such  proceeds,  when  so 
invested,  to  be  subject  to  all  the  trusts  and  limitations  herein 
contained;  and  it  is  hereby  agreed  by  and  between  the  several 
parties  hereto,  that  in  the  event  of  the  said  Sarah  dying  and 
leaving  a  child  or  children,  capable  of  taking  by  inheritance, 
the  said  parties  of  the  third  part  are  to  hold  said  property, 
herein  described  or  intended,  in  trust  for  the  use  and  benefit  of 
said  children,  to  apply  the  proceeds  of  said  property  to  their 
maintenance  and  education;  and  in  case  said  proceeds  or  yearly 
issue  or  interest  of  said  property  be  insufficient  for  such  mainte- 
nance and  education,  to  sell,  or  mortgage,  or  incumber  the  whole, 
or  any  part  of  said  property,  in  such  manner  as  may  be  neces- 
sary and  to  said  trustees  shall  seem  best  fitted  to  promote  the 
interest  of  said  children,  and  to  convey,  assign,  transfer  and 
set  over  to  said  children  the  residue  of  said  property  in  equal 
portions  as  they  shall  successively  attain  the  age  of  twenty-five 
years. 

"And  it  is  further  agreed  by  the  several  parties  hereto, 
that  in  the  event  of  said  Sara  dying  and  leaving  no  children 
capable  of  taking  by  inheritance,  or  [in  the  event  of  the  said 
children  dying  before  attaining  the  age  of  twenty-five  years  as 
aforesaid,  that  then  in  either  case  said  trustees  shall  hold  said 
Vol.  XLV.  — 19  289 


238  OTTAWA, 


Parsons  vs.  Ely. 


property  in  trust  for  D.  J.  Ely  or  his  heirs,  and  shall  convey, 
assign,  transfer  and  set  over  said  property  to  said  D.  J.  Ely  or 
his  heirs,  or  to  such  persons  as  he  or  they  shall  appoint;  it 
being  the  meaning  and  intent  of  this  indenture  to  give  the  said 
Sarah  a  life  interest  in  said  property  for  her  own  exclusive  use 
and  benefit,  with  remainder  to  such  of  her  children  as  survive 
her;  but  in  case  she  has  no  surviving  children,  then  at  her  death, 
or  if  she  leaves  surviving  children,  then  upon  their  death,  if  oc- 
curring before  .the  aforesaid  age  of  twenty-five  years,  the  whole 
of  said  property  to  revert  to  and  vest  absolutely  in  the  said  D. 
J.  Ely,  his  heirs  and  assigns  forever. 

"  And  it  is  hereby  further  agreed  that  said  trustees  shall  be 
responsible  for  willful  default  only;  that  in  case  of  the  death, 
absence,  resignation  or  inability  to  act  of  any  one  or  two  of 
said  trustees,  those  remaining  shall  have  full  power  to  act  in 
the  premises,  as  if  he  or  they  had  been  originally  sole  trustee 
or  trustees;  that  in  the  event  of  the  death,  absence,  resigna- 
tion or  inability  to  act  of  all  said  trustees,  the  said  Sarah  shall 
have  power  to  appoint  a  successor  or  successors,  and  in  case  of 
her  death  leaving  infant  children  the  said  intended  husband 
shall  have  the  like  power  and  authority,  the  appointment  in 
either  case  to  be  in  writing,  signed  and  sealed  by  said  Sarah  or 
her  said  intended  husband  (in  the  case  provided),  and  to  confer 
upon  the  trustees  appointed  all  the  powers  herein  expressed  as 
belonging  to  the  original  trustees,  with  the  like  limitations  and 
conditions. 

"  In  witness  whereof,  and  of  their  individual  assent  and  con- 
currence in  each  and  all  of  the  above  trusts  and  agreements,  the 
several  parties  hereto  have  set  their  respective  hands  and  seals 
the  day  and  year  first  above  written. 

"  (Signed)  S.  A.  Ely,         [seal.] 

J.  A.  Parsons,  [seal.] 
D.  J.  Ely,         [seal.] 
G-.  Payson."      [seal.] 
The  material  points  which  are  urged  by  the  complainant  con- 
cerning this  deed  are,  that  it  is  not  of  the  same  date  as  the  pre- 
ceding; that  it  does  not  refer  thereto;  that  it  is  not  entered 
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into  between  the  same  parties;  that  while  the  former  deed  cre- 
ates in  the  possible  children  of  the  marriage  an  estate  which 
would  vest  immediately  upon  their  surviving  their  mother,  and 
the  enjoyment  of  which  only  would  be  postponed  for  twenty 
years,  and  relates  only  to  the  property  conveyed  by  Waughop 
and  wife,  by  direction  of  Phebe  A.  Avery,  to  David  J.  Ely  in 
trust  for  Sara  A.  Ely,  -which  property  it  conveys  to  Zebulon  S. 
Ely  and  George  Payson  in  fee,  subject  to  the  trusts  therein 
named,  the  latter  deed  conveys  to  the  three  trustees  all  her 
personal  estate  and  the  rents,  issues  and  profits  of  her  real 
estate,  present  and  future,  in  possession  or  expectancy  (not  de- 
rived from  her  husband),  and  provides  that,  upon  her  written  or- 
der, they  may  alien  or  incumber  any  or  all  of  the  "real  estate  afore- 
said "  (the  title  to  which  is  in  two  of  them),  and  that  in  the  event 
of  both  Sara  and  her  children  dying  before  the  latter  attain  the 
age  of  25  years,  the  property  is  limited  over  to  D.  J.  Ely,  his  heirs 
and  assigns  forever.  The  two  deeds  being  distinct  and  separate, 
if  the  conditional  limitation  to  D.  J.  Ely  in  the  latter  is  void, 
as  being  against  the  rule  forbidding  the  alienation  of  estates  to 
be  suspended  for  more  than  a  life  or  lives  in  being  and  twenty- 
one  years  and  nine  months  thereafter,  then  the  previous  deed 
remains  in  full  force,  and  the  property  in  controversy  vested 
in  the  two  trustees,  Zebulon  S.  Ely  and  George  Payson,  in  trust 
for  Sara  A.  Ely  during  her  life,  in  trust  at  her  death  for  her 
daughter,  Sara  Ely  Parsons,  in  fee,  and  in  trust  at  her  death  for 
the  complainant. 

On  the  other  hand,  defendants  contend  that  David  J.  Ely? 
having  held  the  legal  title  (though  in  trust)  prior  to  its  convey- 
ance to  the  trustees,  Z.  S.  Ely  and  George  Payson,  the  provision 
for  the  return  of  the  legal  title  to  him,  accompanied  by  the 
beneficial  interest  on  the  failure  of  his  daughter's  heirs,  will  be 
governed  by  the  rules  of  law  relating  to  a  reverter,  and  not  by 
those  relating  to  a  conditional  limitation;  and  hence,  that  no 
question  of  perpetuities  will  arise,  the  power  of  absolute  aliena- 
tion of  the  legal  title  having  always  been  in  said  trustees,  with 
the  confirmation  of  said  David  J.  Ely,  in  whom  the  possibility 
of  reverter  inhered,  and  by  whom  it  might  at  all  times  be  re- 
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leased.  Defendants,  moreover,  contend  that  the  marriage  arti- 
cles, even  were  they  void  at  law,  as  a  conditional  limitation  of 
the  fee,  after  the  death  of  complainant's  daughter,  to  her  mater- 
nal grandfather,  would  still  be  sustained,  in  equity,  as  a  valid 
executory  agreement  by  complainant,  in  consideration  of  the 
marriage,  that  his  contingent  interest  as  heir  of  the  possible 
issue  resulting  therefrom  should  pass  and  belong  to  defendant 
D.  J.  Ely.  To  this  complainant  replies,  that  his  claim  as  heir 
of  his  daughter,  who  was  not  a  party  to  the  contract  nor  es- 
topped thereby,  is  as  free  from  estoppel  as  the  latter  would  be, 
as  he  claims  in  her  right. 

Beckwith,  Ayer  <&  Kales,  for  appellant. 

Scammon,  McCagg  <&  Fuller  and  George  Payson,  for  ap- 
pellees. 

[239*]      *Breese,  0.  J.     The  view  we  have  taken  of  the  case 
presented  by  this  record,  renders  it  unnecessary  to  con- 
sider the  question  whether  the  deed  of  November  3,  1858,  did 
or  did  not  create  a  perpetuity  by  limiting  the  estate  upon  a  con- 
tingency so  remote  as  to  avoid  it  for  that  reason.      We  have 
neither  the  time  nor  the  inclination,  as  a  proper  decision  of  the 
case  does  not  demand  it,  to  explore-  that  field,  or  to  dis- 
[240*]  cuss  the  abstruse  subject  of  a  *  condition  and  a  condi- 
tional limitation  of  an  estate,  and  the  refined  and  subtle 
distinctions  between  them.  We  place  the  decision  upon  the  appel- 
lant's agreement,  as  manifested  by  that  deed,  to  which  he  was  a 
willing  party,  and  which,  with  a  full  knowledge  of  all  the  facts, 
he  executed,  and  for  a  valuable  consideration. 

To  what  did  appellant  consent  and  agree  by  his  executing 
that  deed?  He  agreed  that  his  intended  wife,  the  party  of  the 
first  part,  was  seized  and  possessed,  in  her  own  right,  of  a  con- 
siderable amount  of  real  and  personal  property;  that  a  marriage 
was  intended  between  the  party  of  the  first  part  and  the  appel- 
lant, the  party  of  the  second  part,  and  that  it  was  their  united 
wishes  that  this  property,  and  such  other  property  as  she  might 
thereafter  become  possessed  of,  by  inheritance  or  otherwise, 
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from  any  source  other  than  her  intended  husband,  should  be 
settled  upon  her,  for  her  sole  and  separate  use,  for  her  natural 
life;  that  in  consideration  of  this  marriage,  appellant  agreed 
that  the  party  of  the  first  part  should  grant,  bargain,  sell,  assign 
and  set  over  to  Zebulon  S.  Ely,  David  J.  Ely  and  George  Pay- 
son,  who  were  the  parties  of  the  third  part  in  the  same  deed, 
and  to  their  heirs  and  assigns  forever,  all  the  personal  property 
and  effects,  together  with  all  the  issues,  rents  and  profits  and 
income  of  her  real  estate,  in  possession  or  expectancy,  to  her 
sole  use  and  benefit,  her  heirs  and  assigns,  until  the  intended 
marriage  should  take  place. 

He  further  consented  and  agreed  that,  after  the  marriage,  the 
personal  property  and  effects,  and  the  rents,  profits  and  income 
of  the  real  estate,  should  be  held  by  these  trustees  in  trust,  to 
the  sole,  separate  and  exclusive  use  and  benefit  of  appellant's 
wife,  free  from  his  debts,  control  or  interference,  and  to  be  paid 
over  to  her  on  her  separate  receipt,  and  they  were  required  to 
sell,  alien,  mortgage  or  incumber,  any  or  all  of  the  real  estate, 
as  she  might  in  writing,  under  seal,  appoint.  It  was  further 
agreed  by  and  between  these  several  parties,  that,  in  the  event 
of  the  death  of  the  party  of  the  first  part  leaving  a  child  or  chil- 
dren capable  of  taking  by  inheritance,  the  trustees  were  to 
hold  "  said  property"  in  trust  for  the  use  of  *such  chil-  [241*] 
dren —  to  apply  the  proceeds  to  their  maintenance  and 
education,  and  if  insufficient  for  that  purpose,  then  to  sell  or 
mortgage  the  whole,  or  any  part  of  "  said  property,"  in  such 
manner  as  might  be  necessary;  and  the  appellant  agreed  that 
the  trustees  should  convey,  assign,  transfer  and  set  over  to  such 
children,  the  residue  of  "  said  property,"  in  equal  portions,  as 
they  should  successively  attain  the  age  of  twenty-five  years ; 
and  the  appellant  further  consented  and  agreed,  if  his  wife  died, 
leaving  no  children  capable  of  taking  by  inheritance,  or  in  the 
event  of  the  children  dying  before  attaining  the  age  of  twenty- 
five  years,  then,  in  either  case,  the  trustees  should  hold  the 
property  in  trust  for  David  J.  Ely,  or  his  heirs;  and  the  appel- 
lant further  consented  and  agreed,  that  the  trustees  should,  the 
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contingency  happening,  convey,  assign,  transfer  and  set  over  the 
"  said  property  "  to  David  J.  Ely,  or  his  heirs,  or  to  such  persons 
as  he  or  they  should  appoint. 

In  the  deed  is  found  this  declaration :  "  It  being  the  mean- 
ing and  intent  of  this  indenture  to  give  the  said  Sarah  a  life 
interest  in  said  property,  for  her  own  exclusive  use  and  benefit, 
with  remainder  to  such  of  her  children  as  survive  her;  but  in 
case  she  has  no  surviving  children,  then  at  her  death,  or,  if  she 
leaves  surviving  children,  then  upon  their  death,  if  occurring  be- 
fore the  aforesaid  age  of  twenty-five  years,  the  whole  of  said 
property  to  revert  to,  and  vest  absolutely  in,  the  said  David  J". 
Ely,  his  heirs  and  assigns  forever." 

Appellant  manifested  his  individual  assent  and  concurrence 
in  each  and  all  of  the  trusts  and  agreements  specified  in  the 
deed,  by  placing  his  name  and  seal  thereto. 

"We  shall  discuss  only  the  questions  which  seem  legitimately 
to  belong  to  the  case,  and  these  are,  on  the  admission  that  ap- 
pellant, had  he  not  executed  the  deed,  would  have  been  entitled 
to  an  estate  in  expectancy,  could  he  deal  with  such  expectancy 
in  such  manner  as  to  bar  him  from  any  claim  thereto?  That 
such  an  interest,  though  contingent,  is  a  proper  subject  of  con- 
tract, is  settled  by  authority.  The  first  case  referred  to  by  ap- 
pellee's counsel  on  this  point  is  that  of  Hobson  v. 
[242*]  Trevor,  before  Lord  Mansfield,  Chancellor,  in  1728,  ^"re- 
ported in  2  Peere  Williams,  191.  Trevor  had  encour- 
aged Hobson  to  address  his  daughter  with  a  view  to  marriage, 
and  before  the  marriage  he  executed  a  bond  to  Hobson,  in  the 
penalty  of  £5,000,  and  in  the  condition  the  then  intended  mar- 
riage was  recited,  and  that  the  defendant  Trevor  had  agreed, 
in  consideration  of  the  intended  marriage,  to  settle  and  assure 
one-third  part  of  all  such  real  estate  as  should  descend  or  come 
to  him  by  and  upon  the  decease  of  his  father,  Sir  John  Trevor, 
the  master  of  the  rolls,  to  the  use  of  the  plaintiff  Hobson,  for 
life,  remainder  to  the  use  of  Elizabeth,  the  defendant's  daugh- 
ter, for  her  life,  remainder  to  the  heirs  of  the  body  of  Elizabeth 
by  the  plaintiff  Hobson,  remainder  to  the  right  heirs  of  the 
defendant  Trevor;  after  which  came  these  words:  Now  the 
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condition  of  the  obligation  is,  that  if  the  said  marriage  shall 
take  effect,  and  the  said  Edward  Trevor  shall,  within  three 
months  after  the  death  of  his  said  father,  settle  and  assure  one- 
third  of  all  such  real  estate  as  shall  descend  or  come  to  him 
after  his  father's  death,  then  the  bond  to  be  void.  Sir  John 
Trevor  died  intestate,  by  which  a  large  real  estate  came  to 
the  defendant,  as  the  eldest  son  and  heir  of  his  father.  Hob- 
son  and  his  wife  brought  their  bill  for  a  specific  performance  of 
this  agreement,  and  it  was  decreed  accordingly.  In  a  previous 
case,  Beckley  v.  Newland,  id.  182,  the  same  chancellor,  on  a 
similar  agreement  in  relation  to  personal  property,  made  a  like 
decree. 

In  Wethered  v.  Wethered,  2  Eng.  Ch.  184,  it  was  held  that 
an  agreement  between  twro  sons,  to  divide  equally  whatever 
property  they  might  receive  from  their  father  in  his  life-time, 
or  become  entitled  to  under  his  will,  or  by  descent  or  otherwise 
from  him,  was  not  contrary  to  public  policy,  and  would  be  en- 
forced in  equity,  and  reference  is  made  to  the  case  of  Beckley 
v.  Newland,  supra. 

So,  in  the  case  of  Harwood  v.  Tooke,  id.  193,  an  agreement 
between  two  persons  having  expectations  from  a  third,  to  divide 
equally  whatever  he  might  leave  them,  was  held  a  valid  agree- 
ment. 

In  Lewis  v.  Madisons,  1  Munf.  (Ya.)  303,  it  was  held  that 
a  contract  under  seal,  between  two  brothers,  by  which  one  of 
them,  for  a  fair  and  valuable  consideration,  agreed  that 
when  *  he  should  obtain  possession  of  a  tract  of  land  [243*] 
which  he  expected  his  father  would  devise  to  him  he 
would  convey  it  to  the  other,  was  not  against  good  morals,  and 
would  support  an  action  of  covenant  at  law,  or  be  enforced  spe- 
cifically in  a  court  of  equity. 

In  Baylor  v.  The  Commonwealth,  40  Penn.  37,  it  was  said, 
although  a  conveyance  of  an  expectancy,  as  such,  is  inopera- 
tive at  law,  it  may  be  enforced  in  equity  as  an  executory  agree- 
ment to  convey,  if  it  be  sustained  by  a  sufficient  consideration. 
Page  43.     These  cases  arose  upon  executory  agreements. 

In  Varick  v.  JZdwards  et  aL  1  Hoffman's  Ch.  382,  which  was 
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an  executed  agreement,  it  was  held,  upon  these  authorities,  that 
the  sale  of  the  expectation  of  an  heir  is  not  void  in  a  court  of 
equity,  but,  if  made  bona  fide,  and  for  a  fair  consideration,  will 
be  supported. 

The  doctrine  is  broadly  stated  in  4  Kent's  Com.  261,  that 
all  contingent  estates  of  inheritance,  coupled  with  an  interest 
and  executory  interests,  are  assignable  in  equity,  and  they  will 
be  enforced  if  made  for  a  valuable  consideration,  where  the  per- 
son to  take  is  certain,  and  they  are  transmissable  by  descent, 
and  are  devisable  and  assignable. 

When  we  look  at  the*  deed  to  which  appellant  was  a  party, 
we  are  forced  to  the  belief  that  such  a  contingency  as  a  com- 
plete failure  of  issue  of  his  intended  wife  before  they  attained 
the  specified  age,  was  contemplated  by  the  parties  of  the  first 
part,  Sarah  A.  Ely,  and  the  appellant,  the  party  of  the  second 
part,  and  it  was,  no  doubt,  well  known  and  understood,  in  that 
event,  appellant,  as  the  heir  at  law  of  his  children,  the  mother 
being  dead,  would,  under  the  laws  of  this  state,  inherit  the 
property.  This  was  a  contingent  interest  which,  by  this  deed, 
made  for  a  valuable  consideration,  as  marriage  has  been  always 
held  to  be,  appellant  voluntarily  transferred.  He  consented 
and  agreed  that  he  would  not  insist  upon  his  rights  should  he 
ever  become  heir  at  law ;  but  that  David  J.  Ely,  the  father  of 
his  wife,  should  have  the  estate,  he  being  the  party  from  whom 

it  was  derived. 
[244*]  *x\Now,  if  mere  executory  agreements  of  this  nature 
will  be  enforced  in  equity,  we  can  see  no  reason  why 
one  which  is  executed  should  not  be  sustained.  It  appears  in 
the  case,  that  appellant,  after  the  conveyance  by  the  trustees  to 
David  J.  Ely,  took  a  lease  from  him  of  the  premises  and  furni- 
ture, and  paid  rent  therefor,  and  now  asks  the  court  to  set  aside 
the  agreement  which  has  been  fully  executed.  We  think  no 
case  can  be  found  wherein  a  court  of  equity  has  so  disposed  of 
an  executed  agreement  entered  into  knowingly,  for  a  valuable 
consideration,  and  in  the  absence  of  fraud.  The  cases  we  have 
cited  go  to  show  that  equity  will  enforce,  not  destroy,  such 
contracts. 
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It  is  urged  by  appellant,  that  this  agreement  was  invalid,  for 
the  reason  that  a  limitation  was  created  not  sanctioned  by  law; 
that  it  tended  to  the  creation  of  a  perpetuity,  by  tying  up  the 
estate  beyond  the  period  allowed  by  law,  and,  being  invalid, 
appellant  has  lost  no  rights  he  possessed  when  it  was  executed. 
His  counsel  say  that  appellant  was  made  a  party  to  this  deed 
merely  to  signify  his  assent  to  its  execution,  and  nothing  more 
can  be  implied  from  that  act  than  his  consent  that  the  settle- 
ment then  made  should  have  whatever  force  and  effect  the  law 
would  give  to  it.  He  could  give  it  no  greater  validity,  nor  can 
he  in  any  way  be  prejudiced  by  inoperative  provisions  inserted 
in  the  instrument. 

Suppose,  for  the  sake  of  the  argument,  that  the  limitation 
over  to  David  J.  Ely  was  void  for  remoteness,  and  that  the 
child,  at  her  mother's  death,  acquired,  by  virtue  of  the  trust 
deed,  an  equitable  estate  in  fee  simple,  discharged  of  the  illegal 
limitation  over;  does  it  follow  from  this  that  appellant  could 
not,  for  a  valuable  consideration,  consent  and  agree  that  in  that 
event,  and  in  the  event  that  he  should  become  the  heir  at  law 
of  his  child,  he  would  not  take  it,  but  that  it  should  pass  to 
the  father  of  his  wife?  Suppose  at  the  time  the  marriage  was 
solemnized,  appellant  had,  by  a  separate  instrument  under  his 
hand  and  seal,  for  a  valuable  consideration,  entered  into  the 
same  covenants  as  appear  in  the  marriage  settlement  articles, 
and  the  marriage  had  proceeded  on  the  faith  of  those 
covenants;  can  it  be  seriously  contended  the  covenantor  [245*] 
could,  of  his  own  pleasure,  nullify  them?  Admit  the 
limitation  over  was  contrary  to  public  policy  and  invalid,  was 
not  appellant  a  party  to  the  transaction,  without  whose  partici- 
pation it  could  not  have  been  made?  Shall  it  be  said  that  he, 
being  in  pari  delicto,  may  invoke  the  aid  of  a  court  of  chan- 
cery to  upset  the  agreement,  when  the  same  has,  in  all  its  parts, 
been  fully  executed?  If  the  parties  to  this  deed  of  settlement 
have  violated  the  law,  the  appellant  was  a  party  to  it;  if  they 
have  entered  into  mutual  engagements,  some  one  of  which  is 
not  permitted  by  the  law,  can  one  of  the  parties  whose  delictum 
is  as  great  as  that  of  either  of  the  others,  and  when  the  agree- 
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merit  lias  been  executed  in  all  its  parts,  ask  the  aid  of  a  court 
of  equity  to  undo  what  they  have  voluntarily  done?  No  case 
can  be  found  where  this  has  been  allowed. 

The  agreement  having  been  made  by  appellant  under  all  the 
forms  of  law,  and  in  the  most  solemn  manner,  on  the  most 
interesting  occasion  of  his  life,  that  he  would  never  in  any 
event  claim  this  estate,  but  that  it  should  revert  to  David  J. 
Ely,  from  whom  it  was  derived,  the  question  is  made,  if  this 
agreement  did  not  operate  as  a  conveyance,  did  it  not  operate 
as  an  estoppel?  To  this  appellant  replies,  that,  in  order  to  give 
rise  to  an  estoppel  by  deed,  the  instrument  must  be  binding  in 
law. 

We  have  no  disposition  to  controvert  this  doctrine,  if  there 
were  no  authorities  to  support  it,  as  it  is  reason  and  common 
sense,  but  it  is  not  contended  here  that  the  deed  alone  creates 
the  estoppel.  The  estoppel  arises  from  acts  in  pais,  and  is  of 
an  equitable  nature.  By  the  agreement  thus  executed  by  the 
appellant,  he  obtained  for  a  wife  the  woman  of  his  choice;  he 
acknowledged  Ely  as  the  owner  of  the  estate  by  leasing  the 
same  from  him,  paying  rent  for  one  year  and  hiring  it  for 
another  year,  and  in  all  respects  by  his  own  voluntary  acts 
disclaiming  all  right  to,  and  interest  in,  the  estate.  The  case 
shows  that,  after  the  trustees  had  conveyed  the  estate  to  Ely, 
he  paid  off  a  heavy  incumbrance  on  it,  which,  there  can  be  no 
doubt,  he  was  induced  to  do  on  the  faith  of  the  acts, 
[246*]  declarations  and  conduct  of  the  appellant  in  executing 
the  deed,  and  his  subsequent  acts.  It  cannot  avail  the 
appellant  now  to  say,  that  all  that  he  did  was  in  ignorance  of 
his  legal  rights;  he  knew  all  the  facts  and  has  acted  upon  them, 
and  David  J.  Ely  has  pursued  a  line  of  conduct  in  paying  off 
an  incumbrance  which  may  justly  be  claimed  as  having  been 
induced  by  the  conduct  of  appellant. 

Justice,  in  harmony  with  equity,  demands  that  his  pledged 
faith  shall  be  kept;  that  the  agreement  he  made,  and  which 
has  been  executed,  shall  be  upheld;  that  a  family  settlement, 
to  which  he  was  a  consenting  party,  should  not  be  broken  up 
on  the  strength  or  by  reason  of  any  allegation  in  his  bill  of 
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complaint,  and  that  the  estate  shall  remain  where  the  parties 
interested  in  it  most  clearly  intended.  We  can  see  no  merits 
in  the  claim  —  no  equity  in  the  case,  and  concur  with  the  cir- 
cuit court  in  the  decision  sustaining  the  demurrer,  and  in  its 
decree  dismissing  the  bill. 
Decree  affirmed. 


William  Yining  vs.  John  Leeman. 

1.  Pleadings:    How  construed. 

A  pleading  must  be  construed  most  strongly  against  the  pleader.1 

Where,  therefore,  in  an  action  upon  a  promissory  note,  the  defend- 
ant averred  in  his  plea  the  making  of  a  contract  with  the  plaintiff,  by 
which  at  a  certain  time  the  defendant  was  to  pay  the  plaintiff  a  cer- 
tain sum  of  money,  and  to  execute  to  him  certain  promissory  notes, 
of  which  the  note  sued  on  was  one;  whereupon  plaintiff  was  to  exe- 
cute to  defendant  a  warranty  deed  for  certain  lands;  and  then  averred 
the  payment  of  the  money  and  execution  of  the  notes,  the  sole  con- 
sideration for  which  was  the  conveyance  of  said  land,  and  that  at  the 
time  of  making  said  contract  and  note,  and  since  that  time  to  the  time 
of  filing  the  plea,  the  plaintiff  had  no  title  to  the  land :  Held,  that 
the  plea  must  be  construed  as  admitting  that  possession  of  the  land 
was  delivered  with  the  deed  and  had  since  remained  undisturbed. 

2.  Vendor  and  Purchaser,  Consideration:     What  constitutes  a  failure 

of  consideration  of  notes  for  purchase  money. 
A  purchaser  of  land  receiving  a  deed  with  covenants  of  title,  and  giving 
his  promissory  notes  therefor,  can  not  avoid  their  payment  on  the 
ground  that  the  vendor  had  no  title,  the  possession  of  the  vendee  hav- 
ing been  undisturbed,  and  the  paramount  title  not  having  been  as- 
serted. A  grantee  can  not  retain  the  title  acquired  from  his  grantor, 
though  only  colorable,  remain  in  undisturbed  possession,  and  at  the 
same  time  refuse  to  pay  his  notes  therefor.2 

3.  Same:    Same;  fraud. 

Nor  does  it  matter  that  the  purchaser  also  sets  up  in  his  plea,  that  the 
vendor  fraudulently  represented  himself  to  be  seized  of  a  perfect  title, 
unless  he  also  avers  an  offer  on  his  part  to  reconvey  the  land  and  de- 
liver back  the  possession. 

1  Lemon  v.  Stevenson,  36  111.  49. 

2  See  McDowell  v.  Milroy,  69  111.  498 ;  Christy  v.  Ogle,  33  id.  295 ;  Wil- 
letts  v.  Burgess,  34  id.  494;  Cheney  v.  City  Nat.  Bank,  77  id.  562;  Bond  v. 
Ramsey,  72  id.  550. 
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4.  Same  :    Failure  to  make  title  when  the  contract  is  executory. 
But  where  the  vendor  has  contracted  to  convey  an  indefeasible  title,  and 
is  not  able  to  do  so  at  the^appointed  time,  the  purchaser  is  not  obliged 
to  accept  his  deeds,  and  may  successfully  resist  the  payment  of  the 
purchase  money. 

Appeal  from  Iroquois.     Hon.  Charles  R.  Stark,  J. 

The  case  is  sufficiently  stated  in  the  opinion. 

Roff  <&  Doyle  and  George  B.  Joiner,  for  appellant. 

Blades  (&  Kay,  for  appellee,  argued  that  as  the  plea  contains 
only  a  general  averment  that  the  appellee  did  not  comply  with 
his  part  of  the  agreement,  and  does  not  directly  aver  that  a  deed 
was  not  made,  the  court  will  presume  that  it  was  made,  and  con- 
sequently that  the  appellant  was  and  is  in  possession  of  the 
land  purchased,  for  it  will  construe  a  pleading  most  strongly 
against  the  pleader.  Having  received  a  deed  of  warranty  and 
possession,  the  purchaser  must  rely  on  the  covenants.  Rawle 
on  Cov.  612;  2  Hilliard  on  Vendors,  85;  Vincent  db  Bertrand 
v.Morrison  (Breese,  227);  Willetts  v.  Burgess,  34  111.  494 
(overruling  Slack  v.  McLagan,  15  id.  242).  If  not  in  posses- 
sion and  without  deed,  defendant's  case  would  be  invincible,  and 
it  is  not  to  be  believed  that  such  averments,  if  supportable  by  the 
facts,  would  have  been  negligently  omitted;  cases  above  cited, 
and  1  Hilliard  on  Yend.  etc.  223;  Daggett  v.  Brown,  28  id. 
493. 

[247*]*  **  Lawrence,  J.  This  was  an  action  on  certain  promis- 
sory notes.  The  defendant  pleaded  the  general  issue,  and 
three  special  pleas.  The  plaintiff  demurred  to  the  special  pleas, 
and  the  demurrer  was  sustained.  The  only  question  presented 
by  the  record  is  the  ruling  of  the  circuit  court  on  the  de- 
murrer. 

The  first  plea  avers  that;  on  the  27th  of  November,  1865, 
the  parties  entered  into  a  contract,  by  which  it  was  agreed  if 
Vining,  the  defendant  in  the  court  below,  should,  on  the  5th  of 
April,  1866,  pay  Leeman,  the  plaintiff,  the  sum  of  $1,000,  and 
should  give,  at  the  same  time,  his  three  promissory  notes  —  one 
for  $2,000,  payable  July  1,  1866,  one  for  $1,890,  payable  July 
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1,  1867,  and  one  for  the  same  amount,  payable  July  1,  1868  — 
then  Leeman  should  execute  to  Yining,  a  deed  of  warranty  for 
certain  lands  described  in  the  contract.  The  plea  further  avers 
that  Yining  duly  paid  the  $1,000,  and  gave  his  said  notes,  the 
first  of  which  is  the  note  on  which  this  suit  is  brought;  and 
that  the  sole  consideration  of  the  note  was  the  convey- 
ance of  *  said  land.  The  plea  then  avers  that,  on  the  said  [248*] 
27th  day  of  November,  1865,  and  from  thence  to  the 
time  of  filing  said  plea,  said  Leeman  had  no  title  to  the  land. 
The  other  special  pleas  are  substantially  like  the  foregoing,  ex- 
cept that  the  last  plea  avers  also  that  the  plaintiff  fraudulently 
represented  that  he  had  title. 

It  is  not  denied  in  these  pleas  that  Leeman  made  the  deed, 
and  the  case  is  argued  by  both  parties  on  the  theory  that  the 
pleas  admit  the  deed  was  executed.  Bnt  as  the  pleas  must  be 
construed  most  strongly  against  the  pleader,  we  must  consider 
them  as  also  admitting  that  possession  of  the  land  was  deliv- 
ered with  the  deed,  and  that  such  possession  has  remained  un- 
disturbed. This  is  a  just  inference  as  against  the  defendant, 
from  the  contract  set  up  in  his  pleas,  as  it  is  not  to  be  supposed 
he  would  have  paid  his  money  and  executed  his  notes  without 
receiving  the  possession  to  which  his  deed  entitled  him.  The 
question  then  presented  by  these  pleas  is,  whether  the  pur- 
chaser of  land,  receiving  a  deed,  with  covenants  of  title,  and 
giving  his  promissory  notes  therefor,  can  avoid  their  payment 
on  the  ground  that  the  vendor  had  no  title,  the  possession  of 
the  vendee  having  been  undisturbed,  and  the  paramount  title 
not  having  been  asserted. 

The  counsel  for  appellant  rely  on  the  case  of  Slack  v.  Mc- 
Zagan,  15  111.  242.  It  may  be  remarked  that  the  authorities 
cited  in  that  opinion  were  cases  in  which  the  contract  was  ex- 
ecutory, a  deed  not  having  been  given.  It  has  often  been  de- 
cided by  this  court  that,  where  the  vendor  has  contracted  to 
convey  an  indefeasible  title,  and  is  not  able  to  do  so  at  the 
appointed  time,  the  purchaser  is  not  obliged  to  accept  his  deed, 
and  may  successfully  resist  the  payment  of  the  purchase  money. 
The  case  of  Slack  v.  McLagan  is  the  only  one  in  our  reports 
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at  all  tending  to  a  recognition  of  the  same  principle  in  the  case 
of  an  accepted  deed  with  covenants,  and  it  will  be  found  on 
examination  that  the  pleas  now  before  us  fall  essentially  short, 
as  a  defense,  of  those  held  good  in  that  decision.  The  court 
in  that  case  held  the  eleventh  and  thirteenth  pleas  good.     The 

eleventh  plea  showed  that  the  plaintiff,  when  he  executed 
[249*]  his  *  warranty  deed  to  the  defendant,  held  the  land  under 

a  bond  for  a  deed  from  a  third  person,  conditioned  for 
the  execution  of  a  deed  upon  the  payment  of  the  purchase 
money;  that  the  plaintiff  had  failed  to  pay  the  money  or  pro- 
cure a  deed,  and  that  the  land  had  been  sold  under  judicial  pro- 
ceedings in  payment  of  the  purchase  money  due  the  vendor  of 
the  plaintiff.  The  land  was  in  Tennessee,  where  the  judicial 
proceedings  were  had.  The  difference  between  that  plea  and 
the  one  we  are  now  considering  is  very  material.  That  plea 
showed  the  paramount  title  had  been  asserted  since  the  note 
sued  on  was  given,  and  that  the  interest  in  the  land  which  the 
defendant  had  acquired  by  the  plaintiff 's  deed  had  been  divested 
by  a  judicial  proceeding.  The  consideration  of  the  note  had 
thus  failed.  But  the  pleas  in  the  present  record  show  no  asser- 
tion of  the  paramount  title,  nor  any  disturbance  of  the  de- 
fendant's possession.  The  deed  which  he  received  from  the 
plaintiff  gave  him  at  least  a  colorable  title,  which,  under  our 
short  statute  of  limitation,  may  soon  ripen  into  an  absolute  bar 
against  the  paramount  title.  To  hold  these  pleas  good  would 
work  a  most  palpable  injustice,  since  we  should  thus  permit 
the  defendant  to  retain  possession  of  the  land  and  enjoy  the 
rents  and  profits  under  a  title  by  means  of  which  he  may  soon 
be  able  to  protect  that  possession  against  all  the  world,  and 
practically  become  the  owner,  and  at  the  same  time  be  absolved 
from  the  payment  of  his  notes.  We  can  not  pronounce  such  a 
decision.  The  views  here  expressed  are  sustained  by  Willetts 
v.  Burgess,  34  111.  494;  Deal  v.  Bodge,  26  id.  460,  and  Vin- 
cent v.  Morrison,  Beecher's  Breese,  727 ;  see  also  King  v.  Gil- 
son,  32  111.  355.  This  is  also  the  rule  generally  adopted  in  the 
courts  of  other  states.  Kawle  on  Cov.  612;  2  Hilliard  on  Yend. 
85,  and  cases  there  cited. 
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The  third  special  plea  presents  substantially  the  same  state  of 
facts  as  the  first  and  second,  with  an  additional  averment  that 
the  plaintiff  fraudulently  represented  himself  to  be  seized  of  a 
perfect  title.  Under  the  views  already  expressed,  the  averment 
of  fraud  does  not  help  the  plea.  It  should  also  have  averred 
an  offer  on  the  part  of  the  defendant  to  reconvey  the 
*land  and  deliver  back  the  possession.  There  is  no  [250*] 
ground  whatever  upon  which  the  defendant  can  retain 
the  title  acquired  from  the  plaintiff,  though  only  colorable,  and 
remain  in  undisturbed  possession,  and  at  the  same  time  refuse 
to  pay  his  notes.  If  fraudulent  representations  were  really 
made,  the  more  proper  course  for  the  defendant  would  be  to 
file  a  bill  in  chancery  for  a  rescission  of  the  contract.  In  such 
a  proceeding  the  equities  of  the  parties  could  be  more  com- 
pletely adjusted. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


John  C.  Smith  vs.  John  B.  Hoagl 

1.  Fokcible  Entry  and  Detainer  :     True  owner  may  not  make  a  forci- 

ble entry. 
Where  the  possession  of  property  has  been  abandoned,  leaving  it  vacant 
and  unoccupied,  and,  while  the  property  is  in  this  condition,  a  per- 
son enters  under  a  claim  of  right;  whether  his  entry  is  wrongful  or 
not,  the  true  owner  can  not  make  a  forcible  entry  upon  him. 

2.  Same  :    Title  cannot  he  tried  in. 

Title  to  real  property  can  not  be  tried  in  an  action  of  forcible  entry  and 
detainer. 

Deeds  to  the  property  may,  however,  be  read  in  evidence  in  this 
action,  to  show  the  extent  of  a  party's  possession. 

3.  Same:     What  degree  of  violence  is  necessary. 

Under  our  statute  of  forcible  entry,  actual  violence  amounting  to  a  breach 
of  the  peace  is  not  necessary  in  any  case  to  maintain  the  action. 
While  an  action  may  be  maintained  where  there  has  been  a  forcible 
entry  involving  a  breach  of  the  peace,  still  it  can  be  maintained,  al- 
though the  force  is  less  in  character. 

Appeal  from  Mercer.    Hon.  M.  "Williamson,  J. 
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Glover,  Cook  &  Campbell,  for  appellant. 
Goudy  <&  Chandler,  for  appellee. 

[251*]  *  Walker,  J.  It  is  insisted  that  in  this  case  the 
entry  was  not  forcible,  because  Scott,  the  landlord  of 
appellant,  was  the  owner,  and  had  the  right  to  enter;  that  the 
owner  may  use  all  necessary  force  to  make  an  entry,  unless  he 
commits  a  breach  of  the  peace.  Even  if  the  proposition  were 
true,  it  does  not  appear  that  he  owned  the  fee.  It  only  appears 
that  he  held  a  deed  for  the  land,  and,  at  most,  traces  title  back 
to  Ketchum.  Whether  he  held  title  or  not  does  not  appear, 
nor  could  it  be  proved  in  this  form  of  action  for  the  purpose  of 
procuring  a  recovery,  although  deeds  may  read  in  evidence  for 
the  purpose  of  showing  the  extent  of  his  possession.  Brooks 
v.  Bruyn,  18  111.  539;  Johnson  v.  Baker,  38  id.  98;  McCartney 
v.  McMullen,  id.  237.  Under  our  statute  of  forcible  entry, 
actual  violence,  amounting  to  a  breach  of  the  peace,  is  not 
necessary  in  any  case.  Force  and  violence,  short  of  a  breach 
of  the  peace,  is  sufficient  where  the  entry  is  required  to  be 
forcible.  Atkinson  v.  Lester,  1  Scam.  407;  Croff  v.  Bollinger, 
18  111.  200.  In  this  latter  case  it  was  said  the  word  u  force," 
as  used  in  our  statute,  means  no  more  than  the  term  vietarmis, 
that  is,  with  either  actual  or  constructive  force.  Whilst  an 
action  may  be  maintained  where  there  has  been  a  forcible  entry 
involving  a  breach  of  the  peace,  still  it  could  be  maintained, 
although  the  force  was  less  in  character. 

At  the  common  law  it  was  different,  as  there  it  was  attended 
with  a  fine  on  indictment  or  on  complaint  before  a  justice  of 
the  peace.  Our  statute  has  given  a  more  comprehensive  rem- 
edy, and  hence  in  no  case  is  the  entry  required  to  be  accom- 
panied by  a  riot  or  other  breach  of  the  peace. 

In  this  case,  from  a  careful  examination  of  all  of  the  evidence 
in  the  record,  we  are  of  the  opinion  that  the  jury  were  war- 
ranted in  the  conclusion  at  which  they  arrived  in  finding  their 
verdict.     We  think  that  it  shows  a  prior  possession  of 
[252*]  *  appellee  of  the  premises,  and  that  it  was  forcibly  in- 
vaded by  appellant.     If  he  was  the  owner,  as  he  claims, 
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his  remedy  was  by  ejectment,  as  title  cannot  be  tried  in  this 
proceeding. 

Appellant's  counsel,  in  their  argument,  insist  that  the  court 
erred  in  giving  the  ninth  and  tenth  of  appellee's  instructions. 
An  examination  of  the  testimony  shows  that  there  was  evi- 
dence introduced  tending  to  show  an  abandonment  of  the  prior 
possession.  The  evidence  tended  to  show  that  when  appellee 
entered,  there  was  no  person  occupying  the  premises,  and  that 
the  house  and  fencing  had  been  removed,  and  to  all  appearances 
the  premises  were  vacant  and  unoccupied.  If  the  possession 
was  abandoned,  then  appellee  invaded  the  possession  of  no 
person.  And  whether  wrongful  or  not,  it  seems  to  have  been 
under  claim  of  right,  and  being  so  possessed,  the  true  owner 
could  not  make  a  forcible  entry  upon  him.  It  became  an  im- 
portant question  whether  Scott,  if  previously  in  possession,  had 
abandoned  it.  If  he  did,  then  appellee  did  not  make  a  forcible 
entry  upon  his  possession.  These  instructions,  therefore,  left 
that  question  properly  to  the  jury.  For  the  same  reason,  the 
modification  of  appellant's  instructions  was  proper.  The  modi- 
fication left  that  question  to  the  jury.  ]STo  error  is  perceived 
in  the  record  for  which  the  judgment  should  be  reversed,  and 
it  is  therefore  affirmed. 

Judgment  affirmed. 


George  F.  Harding-  vs.  Thomas  Curtis. 

1.  Evidence: 

The  locality  in  which  an  acknowledgment  is  taken  abroad,  may  be 
shown  by  the  certificate  of  conformity  attached  thereto,  and  such  cer- 
tificate need  not  be  made  by  the  clerk  of  the  court  of  the  county  in 
which  the  acknowledgment  is  taken. 

2.  Acknowledgment  op  Deeds:      Taken  in  another  state;  evidence  of 

locality;  certificate  of  conformity. 
Where  a  deed  of  land  situated  in  this  state  purported  to  have  been  made 
in  1818,  in  the  state  of  Massachusetts,  and  to  have  been  acknowledged 
before  a  notary  public,  and  no  locality  was  given  to  the  acknowledg- 
Vol.  XLY.  —  20  305 


253  OTTAWA, 


Harding-  vs.  Curtis. 


merit  other  than  this,  "  Lincoln,  ss.,Wiscasset,  April  11,  1818;"  but  at- 
tached thereto  was  the  following  certificate :  "  Commonwealth  of 
Massachusetts,  Superior  Court,  Suffolk  county,  ss.:  I,  F.  H.  Under- 
wood, clerk  of  the  superior  court  in  the  county  of  Suffolk,  state  of 
Massachusetts,  being  a  court  of  record,  do  certify  that  Seth  Frinkham 
was,  on  the  11th  day  of  April,  1818,  a  notary  public  in  the  county  of 
Lincoln,  in  the  state  of  Massachusetts,  duly  commissioned  and  quali- 
fied to  act  as  such.  And  I  further  certify  that  the  signature  of  the 
said  Seth  Frinkham  to  the  annexed  acknowledgment  is  genuine,  and 
that  said  acknowledgment  is  in  conformity  with  the  laws  of  said  state 
of  Massachusetts,  in  force  on  the  11th  day  of  April,  1818."  In  witness, 
etc.,  with  the  seal  of  the  court  attached.  Held,  that  the  objection  that 
there  was  no  evidence  of  locality  in  the  acknowledgment,  was  cured 
by  the  certificate  annexed  thereto ;  that  the  certificate  of  conformity 
was  in  exact  compliance  with  the  statute  of  this  state,  and  that  the 
deed  was  therefore  admissible  in  evidence  without  proof  of  its  execu- 
tion by  the  subscribing  witness. 

3.  Notary  Public  :    Proof  of  official  character. 
Proof  of  the  official  character  of  a  notary  public,  using  a  notarial  seal,  is 
not  required. 

Appeal  from  Mercer.     Hon.  A.  A.  Smith,  J. 
J.  JR.  <&  I.  JV.  Bassett,  for  appellant,  cited  Vance  v.  Schuyler 
et  al.  1  Gilm.  163;  Newson  v.  Luster  et  al.  13  111.  175. 
Goudy  <&  Chandler,  for  appellee. 

[253*]  *Breese,  C.  J.  This  was  an  action  of  ejectment  in 
the  circuit  court  of  Mercer  county,  and  a  verdict  and 
judgment  for  the  plaintiff.  To  reverse  this  judgment,  the  de- 
fendant brings  the  record  here  by  appeal,  and  the  only  point  he 
makes  is,  that  the  deed  on  which  plaintiff  relied  was  not  acknowl- 
edged as  the  law  requires,  and  the  certificate  of  conformity 
thereto  was  not  in  pursuance  of  the  statute.  It  was  acknowl- 
edged before  Seth  Frinkham,  notary  public. 

The  objection  to  the  certificate  of  acknowledgment  was  the 
same  as  that  made  and  sustained  by  this  court  in  the  case  of 
Vance  v.  Schuyler  et  al.  1  Gilm.  163.  The  deed  purported 
to  have  been  made  in  1818,  in  the  state  of  Massachusetts,  and 
no  locality  was  given  to  the  acknowledgment  other  than  this, 
"  Lincoln,  ss.,  Wiscasset,  April  11,  1818." 

This  case,  however,  differs  from  the  case  in  Gilman,  that 
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while  in  that  there  was  nothing  appearing  to  furnish  evidence  of 
the  locality,  in  this  there  is  such  evidence,  and  that  is  in  the  cer- 
tificate of  the  clerk  of  the  superior  court  of  Suffolk 
'-county,  Massachusetts,  of  the  4th  of  February,  186T,  [254*] 
as  follows :  "  Commonwealth  of  Massachusetts,  Superior 
Court,  Suffolk  county,  ss.:  I,  F.  H.  Underwood,  clerk  of  the 
superior  court,  in  the  county  of  Suffolk,  state  of  Massachusetts, 
being  a  court  of  record,  do  certify  that  Seth  Frinkham  was,  on 
the  11th  day  of  April,  1818,  a  notary  public  in  the  county  of 
Lincoln,  in  the  state  of  Massachusetts,  duly  commissioned  and 
qualified  to  act  as  such.  And  I  further  certify,  that  the  signa- 
ture of  the  said  Seth  Frinkham  to  the  annexed  acknowledgment 
is  genuine,  and  that  said  acknowledgment  is  in  conformity  with 
the  laws  of  said  state  of  Massachusetts,  in  force  on  the  11th  day 
of  April,  1818."  In  witness,  etc.,  with  the  seal  of  the  court 
attached. 

The  appellant  insists  that  this  certificate  does  not  mend  the 
matter,  there  being  nothing  to  show  that  the  clerk  of  the  supe- 
rior court  of  Suffolk  county  is  the  keeper  of  the  record,  show- 
ing the  appointment  of  notaries  public  for  the  county  of  Lincoln, 
and  that  it  does  not  prove  that  Wiscasett  was  in  Lincoln  county, 
and  that  the  acknowledgment  was  there  taken.  He  insists  the 
execution  of  the  deed  should  have  been  proved  by  the  subscrib- 
ing witness  to  it. 

There  is  no  statute  of  this  state,  of  which  we  are  aware,  re- 
quiring a  deed  for  land  executed  in  this  state  to  be  acknowledged 
in  the  county  where  executed,  or  in  any  particular  county.  It 
is  sufficient,  to  entitle  it  to  record,  that  it  be  acknowledged  be- 
fore some  officer  in  the  state  authorized  by  law  to  take  the  ac- 
knowledgment, and  if  executed  and  acknowledged  in  a  county 
in  which  the  land  is  not  situate,  and  if  before  a  justice  of  the 
peace,  the  proper  certificate  of  magistracy  must  be  appended. 
The  court,  where  a  question  is  made  about  these  requirements, 
will  examine  the  deed  in  connection  with  the  acknowledgment, 
and  if  it  appears  to  have  been  executed  in  this  state  and  ac- 
knowledged before  a  competent  officer  of  a  county  in  the  state, 
though  that  does  not  appear  distinctly  from  the  acknowledgment, 
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it  will  be  so  presumed;  as,  for  example,  a  deed  is  executed  in 
Cook  county  by  and  between  persons  describing  them- 
[255*]  selves  as  of  the  state  of  Illinois,  and  it  *is  acknowledged 
before  a  notary  public  as  follows:  "Cook,  ss.,  Chicago, 
December  19, 1850.  Personally  appeared,"  etc.  "Would  it  not 
be  a  fair  and  necessary  intendment,  that  the  acknowledgment 
was  taken  in  Chicago,  in  the  county  of  Cook,  in  the  state  of 
Illinois?  We  think  so.  Should  not  the  presumption  be  the 
same  as  to  a  deed  executed  without  the  state,  wherein  the  par- 
ties are  described  as  of  a  particular  state,  and  the  acknowledg- 
ment follows,  as  in  this  case,  immediately  after  the  signature? 
Would  it  not  be  a  fair  presumption  that  the  deed  was  acknowl- 
edged, in  the  absence  of  any  proof  to  the  contrary,  in  the  state 
of  the  parties'  residence,  and  in  the  county  also? 

But,  whether  or  not  this  be  so,  we  are  of  opinion  the  certifi- 
cate of  the  clerk  of  the  superior  court  of  the  county  of  Suffolk, 
state  of  Massachusetss,  rendered  the  deed  a  competent  instru- 
ment of  evidence,  though  that  clerk  may  not  be  the  keeper  of 
the  records  of  the  appointment  of  notaries  public  in  the  county 
of  Lincoln.  It  is  a  certificate  of  conformity  in  exact  compli- 
ance with  our  statute,  which  provides,  that  any  clerk  of  a  court 
of  record  within  the  state  where  the  deed  was  executed  and 
acknowledged,  may  certify  under  his  hand  and  the  seal  of  such 
court,  that  such  deed  or  instrument  is  executed  and  acknowl- 
edged in  conformity  with  the  laws  of  the  state  where  executed. 
This  deed  having  been  executed  in  Massachusetts,  the  certifi- 
cate of  this  clerk  fulfills  this  requirement,  and  other  proof 
was  unnecessary.  Proof  of  the  official  character  of  a  notary 
public,  using  a  notarial  seal,  is  not  required.  The  judgment  is 
affirmed. 

Judgment  affirmed. 
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*David  McCulloch  et  al.  vs.  Johh  Murphy.     [256*] 

1.  Divorce:    Order  for  payment  of  counsel  fees.1 
Although  counsel  for  the  wife,  who  is  complainant  in  a  bill  for  a  divorce, 
may  obtain  an  order  for  the  payment  of  fees,  pendente  lite,  on  mak- 
ing a  proper  case,  yet,  if  the  controversy  is  settled  by  the  parties  by 

1  See  Dow  v.  Eyster,79  111.  254,  action  at  law  for  solicitor's  fees  not  main- 
tainable against  husband.  As  to  effect  of  dismissal  of  bill  upon  order  for 
alimony,  see  Chestnut  v.  Chestnut,  76  111.  346.  See  Newman  v.  Newman,  69 
111.  167,  as  to  solicitor's  fees  after  termination  of  suit  adversely  to  wife. 

Note.  —  The  legislature  and  the  supreme  court  of  Illinois  seem  to  be  in 
happy  accord  in  the  opinion  that  the  bar  of  this  state  will  be  rendered 
efficient  and  honorable  in  the  degree  that  its  powers  are  curtailed  and  its 
hands  are  tied.  Under  the  above  decision,  affectionate  wives  may  force 
their  reluctant  husbands  back  to  their  swelling  bosoms  through  the  ser- 
vices of  an  attorney,  but  he  acquires  no  more  claim  to  mar  their  conjugal 
transports  by  the  obtrusion  of  a  bill,  than  a  guide  post  does  to  take  toll. 
This  is  in  harmony  with  the  general  principle  of  the  common  law  as  inter- 
preted almost  nowhere  else  but  in  Illinois,  that  a  client  who,  through  the 
services  of  an  attorney  in  bringing  and  conducting  a  suit,  has  brought  the 
other  party  into  a  mood  to  compromise,  may  collect  as  well  that  portion  of 
the  claim  which  equitably  belongs  to  himself,  as  that  which  belongs  to  the 
attorney,  by  a  backstair  settlement  of  the  case,  at  any  time  before  judgment, 
to  which  his  attorney  is  not  invited,  and  his  attorney,  if  he  moves  to  be 
made  a  party  to  the  settlement,  is  told  that  he  has  no  rights  which  his  client 
is  bound  to  respect.  Henchey  v.  City  of  Chicago,  41  111.  136;  although  the 
failure  of  the  client  to  pay  the  attorney  is  legitimate,  the  failure  of  the 
attorney  to  pay  over  money  collected  to  his  client  is  embezzlement.  R.  S. 
1874,  p.  363,  §  79.  In  Forsythe  v,  Beveridge,  52  id.  268,  the  court  goes  so 
far  as  to  confess  that  it  is  "  desirable,"  as  said  by  Lord  Kenyon,  in  Read 
v.  Dupper,  6  Term,  362,  "  that  a  party  should  not  run  away  with  the  fruits 
of  a  cause  without  satisfying  the  legal  demand  of  his  attorney,"  but  though 
desirable,  inasmuch  as  we  have  no  taxable  rate  for  attorneys'  fees  in  Illi- 
nois, the  lien  on  the  judgment,  if  allowed,  might  be  used  oppressively. 
This  is  making  the  loss  of  one  much  needed  right  the  ground  of  depriving 
attorneys  of  another.  The  right  to  tax  attorneys'  fees  against  the  wrong 
doer,  makes  the  costs  of  litigation  a  tax  on  the  effort  to  defeat  justice.  The 
rule  that  each  client  shall  pay  his  own  attorney,  makes  the  costs  of  litiga- 
tion a  tax  on  the  effort  to  obtain  justice.  Y7e  prefer  in  Illinois  to  tax  the 
administration  of  justice  rather  than  to  tax  the  effort  to  defeat  the  admin- 
istration of  justice.  This  was  because  the  early  legislation  of  the  state 
actually  aimed  and  desired  to  impede  and  abolish  the  collection  of  debt, 
rather  than  to  promote  it.    The  bar  of  Illinois  have  been  rendered,  and  will 
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the  voluntary  return  of  the  wife  to  the  husband,  and  the  abandonment 
of  the  suit,  before  counsel  have  procured  such  order,  their  right  to 
it  is  gone.  They  should  procure  their  order  while  the  suit  is  being 
prosecuted,  and,  if  they  fail  to  do  so,  their  application  will  be  too  late. 

continue  to  be  an  almost  worthless  agency  for  the  collection  of  debt,  and 
a  mere  instrumentality  for  the  creation  and  removal  of  snags,  until,  with 
the  advance  of  our  state  in  wealth,  and  the  building  up  of  a  creditor  and 
property  protecting  class,  there  shall  arise  a  sufficient  desire  for  the  actual 
collection  of  debts  to  induce  the  passage  by  the  legislature  of  a  bill  for. 
taxing  attorneys'  fees  against  the  wrong  doer,  whether  he  be  the  party  who 
refuses  to  pay  what  is  due,  or  the  party  who  refuses  to  accept  what  is  due, 
or  the  party  who  refuses  to  enter  into  a  reasonable  compromise  when  it  is 
offered. 

Even  after  the  attorney  has  obtained  a  judgment  his  principal  may,  by 
simply  assigning  the  judgment,  deprive  the  attorney  of  the  right  to  receive 
the  proceeds.  Trumbull  v.  Nicholson,  27  111.  149.  Of  course  the  attorney 
has  no  lien  upon  the  real  estate  recovered  in  an  action  of  ejectment  pros- 
ecuted by  him.  Humphrey  v.  Browning,  46  111.  476.  So  a  widow  may  re- 
lease her  dower  while  an  attorney  is  prosecuting  for  its  recovery,  upon  an 
agreement  on  her  part  to  deduct  his  fee  out  of  the  amount  recovered. 
Framboise  v.  Grow,  56  111.  197.  But  on  an  express  agreement  that  he  shall 
have  one-fifth  of  the  land  recovered  for  his  services  in  recovering  it,  equity 
will  enforce  a  lien.     Smith  v.  Young,  62  111.  210. 

In  the  following  states  an  attorney  has  a  lien  on  the  cause  of  action,  for 
his  fees,  even  prior  to  the  rendition  of  a  judgment,  viz. :  Wisconsin  (How- 
ard v.  Town  of  Osceola,  22  Wis.  453;  Courtney  v.  McCavock,  23  id.  619; 
Warners.  Heiden,  28  id. 517);  New  Hampshire  (Dennetts.  Cutts,  11  N.  H. 
163) ;  in  New  York  (Keenan  v.  Dorflinger,  12  Abb.  Pr.  327 ;  Keenan  v. 
Dorflinger,  19  How.  Pr.  153;  Ackerman  v.  Ackerman,  14  Abb.  Pr.  229; 
nor  is  the  amount  limited  to  taxable  costs,  but  extends  to  the  value  of 
his  services.  Rooney  v.  2d  Av.  R  R.  Co.  18  N.  Y.  368 ;  Fox  o.  Fox,  24 
How.  Pr.  453).  In  Georgia,  the  attorney,  to  perfect  his  lien,  must  serve 
notice  on  the  opposite  party.  Gray  v.  Lawson,  36  Ga.  629.  Provision  is 
made  in  the  Iowa  Code  (§1618)  for  a  lien  upon  moneys  recovered,  in  the 
hands  of  an  adverse  party.  Caesar  v.  Sargeant,  7  Iowa,  317 ;  Hurst  v.  Sheets, 
21  id.  501 ;  Myers  v.  McHugh,  16  id.  335 ;  El  wood  v.  Wilson,  523.  In  Ar- 
kansas an  attorney  may  enforce  his  lien  against  an  assignee  of  the 
judgment  who  has  received  the  avails  and  discharged  it,  without  giving 
notice  to  the  assignee.  Sexton  'v.  Pike,  13  Ark.  193.  The  United  States 
courts,  at  least  in  admiralty,  protect  the  proctor's  claim  for  compensa- 
tion. The  Victory,  1  Blatchf.  &  H.  Adm.  443.  In  Connecticut  (Andrews 
v.  Morse,  12  Conn.  444) ;  in  Florida  (Carter  v.  Davis,  8  Fla.  183)  the  courts 
protect  from  unfair  dealing  by  the  client,  both  the  right  of  action  and  the 
judgment.  In  Maine  (Potter  v.  Mayor,  3  Me  34) ;  Massachusetts  (Getch- 
ell  v.  Clark,  5  Mass.  309) ;  Vermont  (Foot  v.  Tewksbury,  2  Vt.  97),  and  in 
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2.  Same:  Same. 
Where  the  payment  of  a  certain  sum  as  counsel  fees  is  ordered  at  a  cer- 
tain term,  and  is  actually  paid,  and  the  defendant  at  the  same  time  is 
allowed  till  the  first  day  of  the  next  term  to  answer,  it  seems  that  such 
counsel  fees  will  cover  all  services  theretofore  rendered,  or  which 
may  in  contemplation  of  law  be  rendered  before  the  next  term  of 
court,  when  the  defendant  is  to  file  his  answer,  and  that  the  sufficiency 
of  the  amount  ordered  is  not  the  subject  of  review  in  the  supreme 
court. 

Error  to  Peoria.     Hon.  S.  D.  Puterbaugh,  J. 
McCulloch  dk  Taggart,  for  plaintiffs  in  error. 
Johnson,  Hopkins  db  Oratty,  for  defendant  in  error. 

Lawrence,  J.  Eliza  Murphy  filed  her  bill  for  a  divorce 
against  her  husband,  John  Mnrphy,  at  the  February  term,  1867, 
of  the  Peoria  circuit  court,  McCulloch  &  Taggart,  the  plaint- 
certain  overruled  cases  in  New  York  (Sweet  v.  Bartlett,  4  Sandf.  G61),  it  is 
held  the  attorneys'  lien  does  not  arise  until  judgment.  In  certain  states 
the  lien  has  been  held  to  extend  only  to  statutory  costs  and  disbursements, 
not  to  counsel  fees.  Exp.  Kyle,  1  Cal.  331 ;  Wright  v.  Cobleigh,  21  N.  H. 
339 ;  with  which  compare  Dennett  v.  Cutts,  11  K.  H.  163.  Missouri  and 
Indiana,  like  Illinois,  recognize  no  lien.  Hill  v.  Brinkley,  10  Ind.  102; 
Frazill  v.  Haile,  18  Mo.  18.  It  is  the  experience  of  the  writer  of  this  note, 
that  in  states  where  attorneys'  fees  are  taxable  as  costs,  and  a  lien  is  given 
for  them  on  the  right  of  action,  as  in  New  York,  nine  in  ten  of  the  suits 
begun  are  paid,  compromised  or  reduced  to  final  judgment  within  thirty 
days  after  suit  brought,  and  that  in  states  like  Illinois,  where  no  attorneys' 
costs  are  taxable,  and  no  lien  given,  not  one-fifth  of  the  suits  begun  are 
brought  to  either  of  these  stages  —  payment,  compromise  or  final  judg- 
ment—  in  less  than  two  years.  Where  the  implements  furnished  to  the 
legal  profession  are  highly  efficient  for  thwarting  the  administration  of 
justice,  and  quite  inefficient  for  attaining  it,  only  that  portion  of  the  bar 
will  attain  any  distinguished  reputation  who  devote  their  lives  to  thwart- 
ing the  administration  of  justice.  While,  as  between  the  respective  litigants, 
the  forces  that  tend  toward  the  obstruction,  hinderance  and  denial  of  jus- 
tice are  thus  maintained  in  their  ascendancy  over  those  which  tend  to  its 
prompt  administration,  as  between  the  client  and  his  attorney,  it  is  readily 
seen  that  the  more  precarious  the  compensation  of  the  latter  i3  rendered, 
the  more  rapacious  will  be  the  attorney's  system  of  securing  himself  when 
he  gets  opportunity,  and  the  wider  and  more  unscrupulous  will  be  his 
latitude  in  the  adjustment  of  his  charges,  when  he  happens  to  have  the 
power  to  coerce  their  payment. 
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iffs  in  error  herein,  being  her  counsel.     At  the  same  term  they 
made  a  motion  for  alimony  pendente  lite  and  counsel  fees,  and 

the  court  thereupon  ordered  that  the  defendant  pay  fifty 
[257*]  dollars  *  per  month  to  the  complainant  for  her  support, 

and  fifty  dollars  as  fees  for  counsel.  This  order  was 
obeyed,  and  the  counsel  received  that  sum.  The  defendant,  at 
the  same  time,  was  allowed  until  the  first  day  of  the  next  term 
to  answer.  At  the  June  term,  McCulloch  &  Taggart  made  a 
motion  and  filed  a  petition  for  the  payment  of  additional  fees 
by  the  defendant.  The  petition  averred  the  performance  of 
much  professional  labor  in  the  case,  for  which  the  fee  allowed 
at  the  February  term  was  alleged  to  be  a  very  inadequate  com- 
pensation, and  that  the  petitioners  were  ready  to  proceed  with 
the  cause,  but  the  complainant  had,  since  the  filing  of  the  bill, 
returned  to  live  with  her  husband,  and  given  them  no  further  in- 
structions in  regard  to  the  suit.  They  further  state,  that  they 
would  have  been  able  to  prove  the  allegations  of  the  bill  if  the  case 
had  progressed,  and  that  on  the  hearing  a  divorce  would  have 
been  granted,  as  they  believed,  and  large  alimony  and  counsel 
fees  allowed.  The  defendant  filed  an  answer  to  this  petition, 
setting  forth  that  his  wife  had  voluntarily  returned  to  him,  and 
had  waived  all  causes  of  divorce.  He  also  filed  the  affidavit  of 
his  wife  to  the  same  effect,  and  further  stating  that  she  desired 
the  bill  for  divorce  to  be  dismissed.  The  defendant  on  these 
affidavits  moved  that  the  court  dismiss  the  bill.  The  case  coining 
on  to  be  heard  upon  these  motions,  the  counsel  offered  to  prove 
the  allegations  of  their  petition.  The  court  refused  to  hear  the 
evidence,  and  dismissed  the  bill  of  complainant  and  the  petition 
of  her  counsel.     The  latter  have  brought  the  record  here. 

The  plaintiffs  in  error  insist  that  the  complainant  could  not,  by 
condoning  the  causes  of  divorce  and  returning  to  her  husband, 
take  from  them  the  right  to  a  reasonable  compensation  for  their 
services,  and  that  such  compensation,  under  the  practice  of  courts 
of  chancery,  was  equitably  due  from  the  defendant,  and  would 
have  been  decreed  against  him  on  a  final  hearing.  They  further 
insist  that  the  recognition  of  this  right  by  the  court,  in  such 
cases  as  the  present,  is  necessary  in  order  to  enable  married 
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women  who  have  just  causes  of  divorce  to  secure  the  aid  of 
competent  counsel. 

*That  the  claim  of  plaintiffs  in  error  has  a  good  deal  [258*] 
of  equity,  and  their  argument,  as  elaborated  by  them,  a 
good  deal  of  force,  cannot  be  denied. 

It  is  said,  in  reply,  that  the  counsel  fee  ordered  to  be  paid  to 
them  at  the  February  term,  and  actually  received  by  them, 
must  have  been  intended  by  the  court  to  cover  all  services 
theretofore  rendered,  or  which,  in  contemplation  of  law,  might 
be  rendered  before  the  next  term  of  court,  when  the  defendant 
was  to  file  his  answer,  and  the  sufficiency  of  the  amount 
ordered  is  not  the  subject  of  review  in  this  court.  We  are  in- 
clined to  consider  this  position  correct;  but  there  is  also  another 
answer  to  the  argument  of  plaintiffs  in  error  which,  in  our 
judgment,  is  perfectly  conclusive. 

They  base  their  equity  on  the  theory  that  the  defendant  had 
committed  offenses  against  his  wife  which  entitled  her  to  a 
divorce,  and  that  the  court  would  have  given  her  a  decree,  with 
fees  to  her  counsel,  to  be  paid  by  the  defendant,  if  the  case  had 
progressed  to  a  final  hearing  upon  the  merits.  If  it  should  ap- 
pear the  husband  was  really  guiltless  of  offense,  the  bill  should 
never  have  been  filed,  and  there  could  be  no  pretense  for  de- 
creeing him  to  pay  the  fees  for  a  groundless  prosecution 
against  himself.  Acting  upon  this  theory,  the  plaintiffs  in 
error  averred  in  their  petition,  and  offered  to  prove  on  the  hear- 
ing of  the  motion,  that  the  allegations  in  the  bill  for  divorce 
were  true.  If  the  court  had  entertained  the  motion,  defendant 
would  have  been  entitled  to  file  an  answer  defending  against 
these  allegations,  and  under  the  collateral  issue  thus  raised 
upon  this  motion,  the  entire  case  would  have  been  opened  to 
full  hearing,  against  the  wishes  and  protestations  of  the  parties 
thereto. 

The  consequence,  then,  of  permitting  this  practice,  would  be, 
that  family  discords  and  difficulties  which  the  parties  them- 
selves, influenced  by  a  spirit  of  forgiveness  or  love  of  their 
common  offspring,  might  desire  to  bury  in  oblivion,  would 
have  to  be  made  the  subject  of  a  public  trial,  in  order  to  deter- 
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mine  whether  counsel  should  receive  payment  of  their  fees. 
The  charge  in  this  bill  was  cruelty,  but  suppose  it  had 
[259*]  *been  adultery.  Can  a  court  of  chancery  adopt  a  prac- 
tice by  which,  for  the  sake  of  securing  fees  to  counsel,  a 
husband  and  wife  can  be  compelled,  against  their  will,  to  enter 
upon  the  trial  of  such  a  charge,  with  all  its  scandalous  details 
laid  bare,  often  to  the  injury  of  public  morals,  and  bring  dis- 
grace and  shame  upon  innocent  children,  and  perhaps  leaving 
upon  them  the  stain  of  probable  illegitimacy?1  This  question 
admits  of  but  one  answer,  and,  although  the  objection  to  com- 
pelling parties,  against  their  will,  to  enter  upon  a  public  trial 
of  the  state  of  their  marital  relations,  may  be  greater  in  some 
cases  than  in  others,  it  exists  in  all  in  a  greater  or  less  degree, 
and  a  common  rule  must  be  applied  to  all. 

Moreover,  although  in  our  state  divorces  are  easy  of  attain- 
ment, yet  it  is  the  duty  of  the  courts  to  promote,  so  far  as 
possible,  a  peaceful  adjustment  of  these  difficulties.  The  adop- 
tion of  this  practice  would  evidently  interpose  a  serious  ob- 
stacle to  such  adjustment. 

Our  conclusion  is,  that  although  counsel  for  the  wife,  who 
is  complainant  in  a  bill  for  divorce,  may  obtain  an  order  for 
the  payment  of  fees  pendente  lite,  on  making  a  proper  case, 
yet,  if  the  controversy  is  settled  by  the  parties  by  the  voluntary 
return  of  the  wife  to  the  husband,  and  the  abandonment  of 
the  suit,  before  counsel  have  procured  such  order,  their  right 
to  it  is  gone.  They  should  have  procured  the  order  while  the 
suit  was  being  prosecuted,  and  if  they  fail  to  do  so,  their  ap- 
plication will  be  too  late.  The  decisions  in  the  courts  of  Ken- 
tucky, cited  by  plaintiffs  in  error,  rest  on  the  peculiar  provisions 
of  the  statute  of  that  state.  Decree  affirmed. 

j;N"ote.  —  Access  of  the  husband  and  legitimacy  of  the  children  were 
formerly  presumed,  unless  they  were  separated  by  the  high  seas,  but  now 
are  questions  of  fact  for  the  jury.  Cooley's  Blackstone,  Book  1,  p.  456;  4 
T.  R.  356  and  251 ;  Dennison  v.  Page,  29  Pa.  St.  420 ;  Commonwealth  v. 
Strieker,  1  Brown  (Pa.),  appx.  XLVII ;  Blackburn  v.  Crawford,  3  Wall. 
175;  Wright  v.  Hicks,  12  Ga.  155;  15  id.  160;  Niles  v.  Sprague,  13  Iowa, 
108;  State  v.  Herman,  13  Ired.  (N.  C.)  L.  502;  Phillips  v.  Allen,  2  Allen 
(Mass.)  453. 
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Luke  Fant  vs.  The  People  of  the  State  of  Illinois. 

1.  Criminal  Law  :    Keeping  open  tippling  house  on  the  Sablath. 
Section  127  of  the  criminal  code  (Rev.  Stats.  1845,  p.  174)  —  providing 

that  "if  any  person  shall  be  guilty  of  open  lewdness,  or  other  notori- 
ous act  of  public  indecency,  tending  to  debauch  the  public  morals, 
or  shall  keep  open  any  tippling  house  on  the  Sabbath  clay  or  night,  or 
shall  maintain  or  keep  a  lewd  house  or  place  for  the  practice  of  forni- 
cation, or  shall  keep  a  common  ill-governed  and  disorderly  house,  to 
the  encouragement  of  idleness,  gaming,  drinking,  fornication  or 
other  misbehavior,  every  such  person  shall,  on  conviction,  be  fined," 
etc.  —  embraces  several  distinct  offenses :  first,  open  lewdness,  etc., 
tending  to  debauch  the  public  morals;  second,  keeping  open  any 
tippling  house  on  the  Sabbath  day  or  night;  third,  maintaining  or 
keeping  a  lewd  house  or  place  for  the  practice  of  fornication;  and 
fourth,  keeping  a  common  ill-governed  and  disorderly  house,  to  the 
encouragement  of  idleness,  gaming,  drinking,  fornication  or  other 
misbehavior.  The  first  three  of  these  offenses  are  complete,  when 
the  acts  prohibited  by  the  statute  have  been  performed,  without  alleg- 
ing and  proving  that  it  was  "to  the  encouragement  of  idleness, 
gaming,  drinking,  fornication  or  other  misbehavior." 

2.  Same  :    Same;  surplusage  in  indictment  need  not  he  proved. 

Where,  therefore,  an  indictment  under  said  section  for  keeping  open  a 
tippling  house  on  the  Sabbath  day,  averred  that  it  was  "  to  the  en- 
couragement of  idleness,  gaming,  drinking  and  other  misbehavior," 
it  was  held,  that  that  portion  of  the  indictment  which  charged  that  it 
was  "  to  the  encouragement  of  idleness,"  etc.,  was  only  surplusage, 
and  need  not  be  proved. 

3.  Same  :    Same;  liquors  must  be  sold  or  drank. 

To  constitute  the  offense  of  keeping  open  a  tippling  house,  it  is  neces- 
sary, as  one  of  the  ingredients  of  the  offense,  that  liquors  should  be 
sold  or  drank. 

4.  Same:     Concurrent  jurisdiction  over  an  offense  in  state  and  municipal 

authorities. 
The  fact  that,  under  the  charter  of  a  city,  an  offense  has  been  prohibited 
by  ordinance,  and  that  the  accused  could  have  been  prosecuted  for  a 
violation  of  the  ordinance  (where  there  has  in  fact  been  no  prosecu- 
tion of  the  accused  under  such  ordinance),  forms  no  defense  to  a  pros- 
ecution by  indictment  under  the  state  law.1 

Error  to  Will.     Hon.  Josiah  McKoberts,  J". 

1  See  Berry  v.  The  People,  36  111.  423. 
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E.  C.  Fellows  and  D.  H.  Pinney,  for  plaintiff  in  error, 
cited  Arriboy  v.  Sleeper,  31  111.  499. 

B.  G.  Ingersoll,  attorney  general,  for  the  people,  cited  the 
act  of  February,  1865,  providing  that  in  cases  relating  to  sale 
of  liquors  without  license,  the  circuit  courts  shall  have  concur- 
rent jurisdiction  with  the  authorities  of  incorporated  towns. 
Laws  1865,  p.  35. 

[260*]  *Walkeu,  J.  This  was  a  prosecution  under  the  127th  sec- 
tion of  the  criminal  code.  The  indictment  charged  that 
accused,  "  on  the  3d  day  of  February  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-seven,  at  and  within  the 
county  of  Will,  in  the  state  of  Illinois  aforesaid,  said 
[261*]  day  being  the  Sabbath  day,  *  unlawfully  did  then  and 
there  keep  open  a  tippling  house,  then  and  there  situate, 
to  the  encouragement  of  idleness,  gaming,  drinking  and  other 
misbehavior,  contrary  to  the  statute  in  such  cases  made  and 
provided,"  etc.  It  appeared  on  the  trial,  from  the  evidence  of 
two  witnesses,  that  they,  within  eighteen  months  before  the 
finding  of  the  indictment,  had  been  in  the  saloon  of  plaintiff 
in  error  on  Sundays,  and  had  drank  spirituous  liquor,  and  seen 
others  drink,  but  that  everything  wTas  quiet,  and  that  they  saw 
no  disorder;  that  several  persons  were  there,  who  were  sitting 
by  the  stove  warming  themselves,  waiting  till  time  for  church; 
that  the  front  doors  of  the  saloon  were  not  open,  and  that  they 
entered  at  the  hall  door.  Plaintiff  in  error  offered  to  prove, 
as  a  defense,  that  the  city  of  Joliet  under  its  charier  had 
passed  an  ordinance  prohibiting  persons  from  keeping  open  any 
tippling  house  on  the  Sabbath  day  or  night,  under  a  penalty 
not  exceeding  §100,  nor  less  than  $10;  that  the  ordinance  was 
in  force  at  the  time  this  offense  was  committed,  and  that  the 
city  was  in  the  habit  of  enforcing  this  ordinance.  But  the 
court  refused  to  admit  the  evidence,  and  the  jury  returned  a 
verdict  of  guilty,  and  plaintiff  in  error  thereupon  entered  a 
motion  for  a  new  trial,  which  the  court  overruled,  and  ren- 
dered a  judgment  of  $100,  to  reverse  which  this  writ  of  error 
is  prosecuted. 
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A  reversal  is  urged  upon  two  grounds  — first,  that  the  people 
failed  to  prove  that  the  house  was  kept  open  "  to  the  encour- 
agement of  idleness,  gaming,  drinking  and  other  misbehavior;" 
second,  that  the  legislature  having  conferred  power  on  the  city 
of  Joliet,  where  the  offense  was  committed,  to  regulate  tippling 
houses,  etc.,  and  the  city  having  acted  under  its  charter,  and,  by 
the  adoption  of  an  ordinance,  had  prohibited  the  keeping  open 
tippling  houses  on  the  Sabbath  day  or  night,  under  similar 
penalties  to  those  imposed  by  the  statute,  the  sole  and  exclu- 
sive jurisdiction  of  this  offense  had  been  conferred  upon  the 
city,  and  the  people  could  not  maintain  this  prosecution. 

A  solution  to  the  first  question  depends  upon  the  true  con- 
struction to  be  given  to  the  section  under  which  this  indict- 
ment was  found.  It  will  be  observed  that  this  section 
embraces  *  several  distinct  offenses.  The  first  is  open  [262*] 
lewdness,  or  other  notorious  act  of  public  indecency, 
tending  to  debauch  the  public  morals.  The  second  is  keeping 
open  any  tippling  house  on  the  Sabbath  day  or  night.  The 
third  is  in  maintaining  or  keeping  a  lewd  house  or  place  for 
the  practice  of  fornication;  and  the  fourth  is  in  keeping  a  com- 
mon ill-governed  and  disorderly  house,  to  the  encouragement 
of  idleness,  gaming,  drinking,  fornication  or  other  misbehavior. 
The  first  three  of  these  offenses  are  complete,  when  the  acts 
prohibited  by  the  statute  have  been  performed,  without  alleg- 
ing that  it  was  to  the  "  encouragement  of  idleness,  gaming, 
drinking,  fornication  or  other  misbehavior."  In  prosecutions 
for  the  offense  under  consideration,  the  indictment  need  only 
charge  that  the  accused  kept  open  a  tippling  house  on  the  Sab- 
bath day  or  night.  That  the  language  necessary  to  constitute 
the  fourth  offense  enumerated  in  this  section  is  not  necessary, 
is  rendered  manifest  from  the  fact  that  the  moral  law  prohibits 
labor  on  the  Sabbath  day,  and  the  civil  law  prohibits  it  when 
it  disturbs  the  good  order  of  society,  and  provides  for  its  pun- 
ishment by  the  144th  section  of  the  criminal  code. 

It  is  observed  as  a  day  of  rest  and  relaxation  from  labor,  and 
the  ordinary  avocations  of  life,  in  all  Christian  countries,  rec- 
ognized and  enforced  by  religious  sentiment  and  generally  by 
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law.  It  would  be  unreasonable  to  suppose  that  the  general 
assembly  designed  to  encourage  industry  on  that  day,  nor  does 
the  context  of  the  section  require  the  use  of  these  words  to 
make  out  the  offense.  Its  clear  and  obvious  meaning  excludes 
their  employment.  It  therefore  follows  that  the  encourage- 
ment of  idleness  can  form  no  part  of  this  offense.  That  por- 
tion of  the  indictment  which  charged  that  it  was  to  the  en- 
couragement of  idleness,  etc.,  was  only  surplusage,  and  need 
not  be  proved.  Still,  to  keep  open  a  tippling  hoase,  it  was 
necessaiy,  as  one  of  the  ingredients  of  the  offense,  that  liquors 
should  be  sold  or  drank.  In  this  case  that  proof  was  made, 
and  the  material  averment  of  the  indictment  sustained. 

As  to  the  second  proposition,  it  was  held  in  the  case  of 
Gardner  v.  The  People,  20  111.  430,  that  by  confer- 
[263*]  ring  on  the  *city  of  Monmouth  the  power  to  license, 
regulate  and  prohibit  the  sale  of  spirituous  liquors  within 
the  city  limits,  did  not,  as  to  the  city,  repeal  the  132d  section 
of  the  criminal  code,  and  we  perceive  no  reason  to  recede  from 
the  conclusion  there  announced.  And  no  distinction  is  per- 
ceived in  principle  between  the  two  cases.  Each  act  is  de- 
clared to  be  a  public  offense,  and  is  required  to  be  punished  by 
criminal  proceedings  in  the  name  of  the  people.  The  reason 
for  holding  that  the  one  section  is  not  repealed  by  the  delega- 
tion of  power  to  a  municipal  corporation  to  punish  such  an 
offense,  applies  with  equal  force  to,  and  must  govern  the  other. 
The  fact,  then,  that  under  the  charter  of  the  city  of  Joliet  this 
offense  had  been  prohibited  by  ordinance,  and  that  the  accused 
could  have  been  prosecuted  for  a  violation  of  the  ordinance, 
forms  no  defense  to  this  proceeding. 

The  case  of  Bennett  v.  The  People,  30  111.  389,  in  no  wise 
conflicts  with  the  principle  here  announced.  That  case  holds, 
that  where  a  municipal  corporation  has  the  exclusive  right  to 
grant  licenses  and  to  regulate  the  sale  of  liquor,  a  party  who 
conforms  to  the  ordinance  of  the  corporation  regulating  its  sale 
can  not  be  punished  by  indictment  for  selling  liquor  without  a 
license.  Even  if  the  jurisdiction  should  be  held  to  be  concur- 
rent, and  that  the  exercise  of  the  power  by  the  city  was  cumu- 
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lative,  the  state  first  acquired  jurisdiction;  and,  there  being  no 
pretense  that  plaintiff  in  error  had  been  proceeded  against 
under  the  city  ordinance,  it  can,  therefore,  be  no  defense  that 
he  had  been  liable  to  prosecution  under  the  ordinances.  Had 
he  been  convicted  under  the  ordinance  for  this  offense,  then  a 
very  different  question  would  have  been  presented.  But  that 
question  is  not  now  before  us  for  determination,  and  we  deem 
it  unnecessary  to  discuss  it. 

We  perceive  no  error  in  this  record,  and  the  judgment  of  the 
court  below  must  therefore  be  affirmed. 

Judgment  affirmed. 


^Jonathan   H.   Baker  et  al.  vs.  The   Bishop  Hill   [264*J 

Colony. 

1.  Parties  in  Chancery:    To  foreclosure  bill. 

Where  a  party  in  possession  of  land  took  a  bond  for  a  quitclaim  deed 
from  another  person  (having  a  tax  title),  which  bond  was  never  re- 
corded ;  and  the  obligor  in  said  bond  having  subsequently  acquired 
the  patent  title,  mortgaged  the  premises  to  complainant,  who  had 
no  notice  of  the  existence  of  said  bond  for  a  deed  :  Held,  on  a  bill 
filed  to  foreclose  said  mortgage  (one  of  the  questions  being,  whose 
was  the  superior  equity,  the  mortgagee  or  the  obligor  in  said  bond), 
that  said  obligor  was  a  proper  party  defendant. 

2.  Vendor  and  Purchaser  :    Time  of  the  essence  of  the  contract;  icaiver 

of  forfeiture.1 
Where,  in  a  bond  for  a  deed,  time  is  made  of  the  essence  of  the  contract, 
it  is  competent  for  the  vendor  to  waive  the  forfeiture,  and  preserve 
the  contract  in  force,  notwithstanding. 

3.  Same  :    Same;  suit  on  the  notes,  a  waiver. 

Where  the  vendor  brings  suit  on  the  notes  given  upon  the  sale  of  the 
land,  time  being  of  the  essence  of  the  contract,  this  will  be  a  waiver 
of  a  previous  forfeiture. 

4.  Same  :     Vendor  cannot  declare  a  forfeiture  until  he  has  a  title  to  convey. 
Where  the  obligor  in  a  bond  for  a  deed  has  no  title  to  the  land  therein 

described,  he  is  not  in  a  position  to  declare  a  forfeiture,  until  he  has  a 
title  to  convey,  notwithstanding  time  is  therein  made  of  the  essence 
of  the  contract. 

1  See  Stow  v.  Russell,  36  111.  18,  and  note. 
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5.  Same;  Specific  Performance:  Bight  to,  when  not  lost  by  lapse  of  time. 
Where  the  vendor  in  a  contract  making  time  of  the  essence  of  the  con- 
tract, is  not  in  a  position  to  declare  a  forfeiture,  on  account  of  not 
being  at  the  time  in  a  condition  to  convey  the  title,  and  seeking  a 
recovery  on  the  notes  for  purchase  money,  the  right  to  a  specific  per- 
formance on  the  part  of  the  vendee  is  not  lost  by  mere  lapse  of  time. 

6.  Mortgage  :    Of  the  interest  of  a  holder  of  a  bond  for  deed. 

The  obligee  in  a  bond  for  a  deed  of  land  has  an  equity  in  the  land,  which 
he  can  mortgage ;  and  the  mortgagee  for  a  valuable  consideration 
will  succeed  to  all  the  equities  of  the  mortgagor.1 

7.  Same:    Same;   not  divested  by  subsequent  arrangement  between  obligor 

and  obligee? 
And,  such  mortgage  being  duly  recorded,  the  rights  of  the  mortgagee 
can  not  be  divested  by  any  arrangement  between  his  mortgagor  and 
his  vendor  (as  by  a  quitclaim  deed)  to  which  he  is  not  a  party. 

8.  Mortgages:    Right  of  assignee  of  mortgagor  of  equity  under  a  bond  for 

a  deed. 
Where  a  party  in  possession  of  land  took  a  bond  for  a  quitclaim  deed 
from  the  owner  of  a  tax  title,  which  bond  was  never  recorded;  and 
the  obligee  having  subsequently  acquired  the  patent  title,  mortgaged 
the  premises  to  complainant,  who  had  no  notice  of  the  existence  of 
said  bond  for  a  deed ;  and  subsequently,  (no  forfeiture  of  the  bond 
having  been  declared),  by  arrangement  between  the  obligor  and  obligee 
in  said  bond,  the  obligor  took  back  the  title  by  quitclaim  deed  and 
the  possession  of  the  land,  and  the  notes  given  therefor  were  surren- 
dered: Held,  that  the  obligor  (or  vendor)  succeeded  to  the  rights  of 
the  mortgagor;  and,  on  a  bill  to  foreclose  such  mortgage,  had  a  right 
to  prevent  a  sale  of  the  premises  by  paying  the  mortgage ;  or  if  not, 
and  a  sale  was  made,  the  overplus  of  the  purchase  money,  after  pay- 
ing the  obligor  his  claim  for  his  purchase  money,  and  complainant 
his  mortgage,  with  interest,  should  be  paid  over  to  such  obligor  and 
not  to  the  obligee  (or  mortgagor);  that  complainants  were  not  en- 
titled to  a  decree  for  the  possession  before  the  expiration  of  the  period 
of  redemption,  nor  should  the  obligor  be  required  to  account  for  the 
rents  and  profits. 

Error  to  Henry.     Hon.  Ira  O.  "Wilkinson,  J. 
H.  Bigelow,  for  plaintiffs, in  error. 
Bennett  <&  Vieder,  for  defendant  in  error. 

Breese,  C.  J.     This   was   a  bill   in  chancery,   filed   in   the 


i  See  Alden  v.  Garver,  32  111.  32. 
2  See  Alden  v.  Garver,  32  111.  32. 
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Henry  circuit  court  by  the  Bishop  Hill  colony,  against  Jona- 
than IT.  Baker  and  others,  to  foreclose  a  mortgage  executed  by 
John  I.  Hall  and  wife  to  complainant,  and  a  decree  of  fore- 
closure and  sale  of  the  mortgaged  premises. 

To  reverse  this  decree,  the  defendants  have  brought  the  record 
to  this  court  and  assigned  several  errors. 

*  The  principal  facts  are  found  in  the  decree  of  the  [265*] 
circuit  court,  and  for  convenience  we  here  set  it  out  in 
full  as  rendered  at  the  October  term,  1866 : 

"And  now,  at  this  day,  comes  the  complainants,  by  their 
solicitor,  and  the  defendants,  by  their  solicitors,  and  the  cause 
coming  on  to  be  heard  upon  the  original  and  supplemental 
bills  and  exhibits,  the  answers  of  defendants,  John  I.  Hall, 
Jonathan  II.  Baker,  David  Lawson  and  David  P.  Wells,  co- 
partners doing  business  under  the  style  of  J.  H.  Baker  &  Co., 
and  of  Truman  Roberts,  and  the  evidence  taken  and  filed  herein, 
and  the  agreement  of  council  as  to  facts,  and  the  court,  having 
now  heard  the  allegations,  proofs  and  arguments  of  the  said 
parties  respectively,  and  being  now  advised  in  the  premises, 
doth  find:  That  in  1855  or  1856,  defendant  John  I.  Hall  en- 
tered into  possession  of  the  quarter  section,  including  the  mort- 
gaged premises;  that  while  so  in  possession,  and  in  December, 
1856,  said  John  I.  Hall  purchased  a  tax  title  to  said  quarter 
section  of  defendants  J.  H.  Baker  &  Co.,  for  the  sum  of  $1,000, 
paid  the  sum  of  $50  down,  and  took  a  bond  for  a  quitclaim 
deed,  and  executed  notes  therefor  for  $950 ;  one  for  $200,  due 
in  five  months,  one  for  $250,  due  in  one  year,  one  for  $250,  due 
in  two  years,  and  one  for  $250,  due  in  three  years,  said  notes 
bearing  six  per  cent,  interest;  that  said  bond  for  a  deed  was 
never  recorded;  that  in  March,  1857,  defendant  John  I. 
Hall  acquired  the  patent  title  to  the  east  half  of  said  quarter 
section,  including  the  mortgaged  premises;  that  on  or  about 
the  20th  day  of  March,  1858,  defendant  John  I.  Hall  and  wife, 
Eliza  Hall,  being  in  possession  thereof,  executed  to  complainants 
a  mortgage  deed,  to  secure  two  promissory  notes  of  said  John 
I.  Hall  to  complainants,  dated  March  9,  1858,  one  for  the  sum 
of  $650.50,  due  in  one  year  from  date  of  said  notes,  and  the 
Yol.  XLV.  —  21  321 


266  OTTAWA, 


Baker  vs.  The  Bishop  Hill  Colony. 


other  for  the  sum  of  $706.66,  of  the  same  date,  due  in  two  years 
from  the  date  of  said  notes,  with  interest  respectively  at  the 
rate  of  ten  per  cent,  upon  sixty-seven  and  one-half  acres  on  the 
north  part  of  the  east  half  of  the  northeast  quarter  of  sec- 
tion number  twenty-nine  (29),  township  number 
[266*]  *  fourteen  (14),  north  of  the  base  line,  and  range  num- 
ber four  (4),  east  of  the  fourth  P.  M. ;  that  said  mort- 
gage was  recorded  in  the  recorder's  office  of  Henry  county  on 
the  31st  day  of  March,  1858;  that  at  and  before  the  time  of  the 
taking  of  said  mortgage  deed,  complainants  examined  the  rec- 
ord of  said  mortgaged  premises,  found  the  title  of  record  ap- 
parently in  defendant  John  I.  Hall,  under  a  deed  from  J.  M. 
"Wiley,  conveying  the  patent  title  thereto ;  and  that  complain- 
ants had  no  notice  of  the  existence  of  the  said  bond  for  a  deed 
from  the  said  defendants,  J.  H.  Baker  &  Co.,  to  defendant 
John  I.  Hall;  that  when  the  first  two  notes  executed  under 
said  bond  for  a  deed  had  become  due,  suit  was  brought  thereon, 
and  judgment  against  said  John  I.  Hall  recovered  and  execu- 
tion issued  thereon;  that  on  or  about  the  11th  day  of  June, 
1860,  an  agreement  was  entered  into  between  the  defendants 
J.  H.  Baker  &  Co.  and  John  I.  Hall,  by  which  said  Hall  deliv- 
ered up  to  said  Baker  &  Co.  the  possession  of  the  said  east  half 
of  said  quarter,  and  one  Church  was  put  in  possession  thereof 
as  the  tenant  of  said  defendants  J.  H.  Baker  &  Co. ;  that  said 
Baker  &  Co.  delivered  up  to  said  Hall  his  two  notes  on  which 
no  judgment  had  been  rendered,  and  executed  to  him  a  re- 
ceipt for  the  judgment  upon  the  other  two  notes  mentioned  in 
the  bond  of  said  J.  H.  Baker  &  Co.;  that  said  arrangement  and 
agreement  was  made  with  full  knowledge,  by  all  the  parties 
thereto,  of  the  mortgage  by  the  defendant  Hall  and  wife  to 
complainant,  and  of  the  rights  of  complainant  under  said  mort- 
gage; and  that  the  said  arrangement  and  agreement  by  said 
named  defendants,  was  without  any  knowledge  or  consent  of 
complainant;  that  since  the  said  11th  day  of  June,  1860,  the 
said  defendants  J.  H.  Baker  &  Co.  have  been  in  possession  of 
the  said  mortgaged  premises,  and  enjoyed  the  rents  and  profits 
thereof  for  a  portion  of  the  time;  that  defendant  David  P. 
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Wells  died  intestate  on  the  7th  day  of  April,  1862,  leaving  a 
widow  and  three  children,  who  are  duly  made  parties  to  this 
cause  by  service  of  process  herein,  and  the  appointment  and 
answer  of  a  guardian  ad  litem  for  said  children.  Whereupon 
the  court  doth  now  further  find  and  adjudge,  that  by 
the  said  *  mortgage  set  forth  in  complainant's  bill,  the  [267*] 
complainants  acquired  all  the  right,  title  and  interest, 
legal  and  equitable,  held  and  possessed  by  said  defendant  John 
I.  Hall,  at  the  time  of  the  execution  of  said  mortgage,  and  that 
by  the  subsequent  arrangement  made  on  the  11th  day  of  June, 
1860,  between  the  defendants  John  I.  Hall  and  J.  H.  Baker  & 
Co.,  the  latter  took  back  the  title  and  possession  of  said  east 
half  of  said  northeast  quarter  of  section  twenty-nine  aforesaid, 
subject  to  the  intervening  rights  which  had  accrued  in  favor  of 
complainants,  and  that  complainants  are  entitled  to  pay  and 
discharge  the  indebtedness  of  defendant  John  I.  Hall  to  defend- 
ants J.  H.  Baker  &  Co.,  for  the  east  half  of  said  mentioned 
quarter  section,  remaining  unconveyed  by  said  defendants  J. 
H.  Baker  &  Co.,  or  to  have  the  same  paid  by  a  sale  of  the  said 
east  half  of  said  quarter  section,  including  said  mortgaged  prem- 
ises, after  allowing  on  said  indebtedness  against  said  defendant 
John  I.  Hall,  the  amounts  with  which  they  may  be  justly 
chargeable  for  rents  and  profits  received  by  them,  and  the 
amount  paid  by  J.  M.  Wiley ;  and  that,  for  the  amount  of  said 
indebtedness  that  may  so  be  and  remain  due  and  owing  to  said 
defendants  J.  H.  Baker  &  Co.,  they  have  a  prior  claim  upon  the 
said  premises;  and,  inasmuch  as  it  is  uncertain  as  to  what 
amount  has  been  received  by  the  defendants  J.  H.  Baker  &  Co., 
since  the  year  1860,  for  rents  and  profits  of  said  premises: 

It  is  therefore  ordered  by  the  court,  that  this  cause  be  re- 
ferred to  the  master  in  chancery  of  this  court;  and  that  an 
accounting  be  had  before  said  master;  and  that  said  master  in 
chancery  report  to  this  court:  First,  the  amount  due  on  the 
mortgage  and  notes  in  the  bill  mentioned,  up  to  date  of  report ; 
second,  the  amount  of  the  rents,  issues  and  profits  of  said 
quarter  section  since  1860,  with  which  defendants  J.  H.  Baker 
&  Co.  may  be  chargeable ;  third,  the  amount  of  taxes  which  J. 
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H.  Baker  &  Co.  have  paid,  in  pursuance  of  said  bond,  on  said 
quarter  section ;  and  fourth,  the  balance  of  indebtedness  remain- 
ing due  to  defendants  J.  H.  Baker  &  Co.,  by  defendant  John  I. 
Hall,  on  said  bond  of  J.  II.  Baker  &  Co.  to  defendant  John  I. 
Hall,  both  before  and  after  the  allowance  of  such  sum 
[268*]  *or  sums  as  defendants  J.  H.  Baker  &  Co.  may  be 
chargeable  with ;  and  that  the  master  report  at  or  before 
the  next  term  of  this  court." 

At  the  March  term  subsequent,  the  court,  upon  the  coming 
in  of  the  master's  report,  rendered  a  final  decree  in  the  cause 
as  follows: 

"And  the  court  now  being  fully  advised  in  the  premises,  and 
of  the  rights  and  equities  of  the  parties,  the  court  finds  the  right 
of  the  matter  with  the  complainant. 

"  It  is  therefore  ordered,  adjudged  and  decreed  by  the  court, 
that,  within  sixty  days  from  the  date  of  this  decree,  said  defend- 
ant John  I.  Hall  pay  to  the  complainants  the  amounts  now  due 
on  said  mortgage  and  notes,  being  the  sum  of  twenty-five  hun- 
dred and  seventy-seven  dollars  and  sixty  cents  ($2,577.60),  with 
interest  at  the  rate  of  six  per  cent,  and  the  costs  herein  to  be 
taxed;  and  to  said  defendants  Jonathan  H.  Baker,  David  Law- 
son,  and  the  heirs  and  legal  representatives  of  David  P.  "Wells, 
deceased,  the  further  sum  of  thirteen  hundred  and  fifty-seven 
dollars  and  fifty-eight  cents  ($1,357.58)  with  interest  thereon  at 
six  per  cent,  from  date;  that  in  default  of  the  payment  of  said 
sums,  or  either  of  them,  by  said  defendant  Hall,  the  master  in 
chancery  of  this  court,  upon  application  of  the  complainants, 
shall  proceed  to  sell  said  mortgaged  premises,  and  all  right  and 
equity  of  redemption  of  the  said  J.  H.  Baker  &  Co.,  and  all  of 
the  right,  title  and  interest  of  each  and  every  of  said  defendants 
served,  other  than  said  Baker,  Lawson,  and  the  heirs  of  said 
"Wells,  deceased,  therein  at  public  sale,  after  duly  advertising  the 
same,  according  to  law,  to  the  highest  bidder  for  cash,  subject 
to  redemption ;  that  at  or  before  said  sale,  said  complainants 
pay,  or  cause  to  be  paid,  to  the  master  in  chancery,  for  the 
use  of  Jonathan  H.  Baker,  David  Lawson,  and  the  heirs  of 
David  P.  Wells,  deceased,  defendants  herein  served,  the  said 
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sum  of  thirteen  hundred  and  fifty-seven  dollars  and  fifty-eight 
cents  ($1,357.58)  and  interest  thereon  at  six  per  cent;  and  the 
same  shall  thereupon  be  in  payment  and  discharge  of  the 
said  indebtedness  of  said  Hall  to  said  J.H.Baker  ^tfeCo.;  [269*] 
and  the  said  complainants  shall  succeed  to  the  rights  of 
said  Hall  in  the  said  mortgaged  premises;  and  to  convey- 
ance from  the  said  J.  IT.  Baker  &  Co.,  in  pursuance  of  said 
bond;  and  to  bid  at  said  master's  sale  the  further  sum  of  thirteen 
hundred  and  fifty-seven  dollars  and  fifty-eight  cents  ($1,357.58), 
in  addition  to  the  amount  due  on  said  notes  and  morto-ao-e ;  that 
the  description  of  the  mortgaged  premises,  in  mortgage  con- 
tained, be  corrected,  and  made  to  conform  to  the  intention  of 
the  parties  executing  the  same;  and  that  the  same  be,  and  hereby 
is,  corrected  so  as  to  read  '  sixty- seven  and  a  half  (67-J-)  acres  off 
of  the  north  end  of  the  east  half  of  the  northeast  quarter  of 
section  number  twenty-nine,  in  township  fourteen,  north  of  the 
base  line  and  range  number  four,  east  of  the  fourth  P.  M.,  in 
the  county  of  Henry,  and  state  of  Illinois;'  that,  upon  such 
sale,  the  master  in  chancery  shall  make,  execute  and  deliver  to 
the  purchaser  or  purchasers  at  such  sale,  a  certificate  or  certifi- 
cates of  purchase;  and,  upon  the  expiration  of  the  time  for  re- 
demption provided  by  law,  that  he  make,  execute  and  deliver,  in 
pursuance  of  said  certificate  or  certificates  of  purchase,  his  mas- 
ter's deed  or  deeds  of  the  mortgaged  premises  so  sold,  conveying 
all  right,  title,  interest  and  claim  whatsoever,  legal  or  equitable, 
of  each  and  every  of  said  defendants  served,  of,  in,  or  to  the 
premises  so  sold;  that,  upon  said  sale  being  made,  upon  appli- 
cation of  the  purchaser  or  purchasers  of  said  mortgaged  prem- 
ises, or  any  portion  thereof,  the  purchasers,  or  their  assigns, 
shall  be  entitled  to  possession  of  the  said  premises  as  against  the 
defendants  and  every  of  them ;  and  all  persons  claiming  posses- 
sion thereof  under  any  of  them  arising  since  the  pendency  of  this 
suit,  and  upon  refusal  to  surrender  such  possession,  the  purchaser 
or  purchasers  of  said  mortgaged  premises,  or  any  portion  thereof, 
or  their  assigns,  may  have  a  writ  of  possession  to  put  such  pur- 
chaser or  purchasers,  or  their  assigns,  in  possession  of  the  said 
purchased  premises;  and  in  case  of  redemption,  in  pursuance 
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of  law,  the  reasonable  rents  and  profits  shall  be  accounted  for 

by  such  purchaser  or  purchasers,  his  or  their  assigns,  and 

[270*]  allowed,  in  reduction  of   the  *  amount  of  redemption 

money,  in  favor  of  the  party  lawfully  entitled  to  redeem. 

"  That,  after  expiration  of  time  of  redemption,  said  defendant 
J.  H.  Baker  make,  execute  and  deliver,  in  case  of  nonredemp- 
tion,  his  deed  to  said  purchaser  or  purchasers ;  and  in  case  of 
redemption,  then  to  said  defendant  John  I.  Hall,  upon  service 
upon  him  of  a  copy  of  this  decree;  and  that,  in  default  of  so 
doing,  said  master  convey  by  master's  deed  the  said  interest  of 
said  J.  H.  Baker  at  the  time  of  the  commencement  of  this  suit, 
or  acquired  since  the  pendency  thereof. 

"  That  out  of  the  proceeds  of  said  sale  said  master  in  chan- 
cery pay,  first,  the  costs  and  expenses  herein  to  be  taxed;  second, 
the  amount  so  decreed  to  be  paid  said  Baker,  Lawson,  and  the 
heirs  of  David  P.  Wells,  deceased;  and  third,  the  amount  due 
the  complainant  on  said  mortgage;  and  pay  the  balance,  if  any, 
to  said  defendant  Hall,  and  that  he  report  to  the  next  term  of 
this  court." 

The  errors  assigned  question  the  correctness  of  this  decree, 
and  the  point  is,  how  shall  the  equities  of  these  parties  be 
adjusted  if  not  properly  disposed  of  by  the  decree? 

Counsel  for  plaintiffs  in  error  contend  that  the  plaintiffs  in 
error  were  not  proper  parties  to  the  bill,  as  their  rights  were 
superior  to  and  independent  of  the  rights  of  the  defendant  in 
error. 

Was  not  one  of  the  questions  to  be  tried,  whose  was  the  supe- 
rior equity? —  and  we  are  at  a  loss  to  perceive  how  that  question 
could  be  finally  determined  without  making  them  defendants 
in  a  cause  where  the  rights  of  all  the  parties  could  be  fully 
investigated. 

Counsel  also  contend  that,  as  the  contract  from  Baker  to 
convey  to  Hall  was  a  contract  of  which  time  was  the  essence, 
and  he  not  having  shown  himself  ready,  desirous  and  eager  to 
perform  it,  his  mortgagees,  the  appellees,  can  not  insist  upon  an 
enforcement  of  it. 

As  a  general  rule,  this  is  doubtless  true;  but  it  is  competent 
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for  the  vendor  of  land,  when  time  is  of  the  essence,  to 
waive  *  the  forfeiture  and  preserve  the  contract  in  force  [271*] 
notwithstanding,  and  this  the  appellant  Baker  did  by 
suing  Hall  upon  the  notes.  But  Baker  himself  was  not  in  a 
position  to  declare  a  forfeiture,  as  he  had  no  title  until  March 
24,  1863,  when  he  received  the  deed  from  Roberts  of  the  "As- 
pinwall  title." 

As  to  the  laches  imputable  to  Hall  and  to  his  mortgagee,  the 
appellee  here,  it  is  of  no  importance,  inasmuch  as  Baker  at- 
tempted to  take  no  advantage  of  it  until  after  the  mortgage  to 
appellees,  and  was  not,  as  we  have  already  said,  in  a  position  to 
take  such  advantage,  not  having  acquired  the  title  himself. 

And  besides,  this  is  not  a  bill  for  specific  performance,  but 
simply  to  foreclose  a  mortgage,  in  which  proceeding  it  comes 
in  collaterally,  that  appellants  have  certain  rights  to  the  estate 
mortgaged,  and,  in  determining  on  the  foreclosure,  it  becomes 
material  to  determine  how  those  rights  should  be  respectively 
adjusted,  and  of  these  rights  appellees  were  ignorant  when  they 
took  their  mortgage,  as  Baker's  bond  had  not  been  recorded. 

From  all  that  appears  in  the  case,  Hall,  when  he  mortgaged 
the  land  to  appellees,  was  in  possession  of  it,  claiming  it  as  his 
own,  against  which,  however,  there  was  a  tax  title,  known  as 
the  "  Aspinwall  title,"  for  which  Baker  &  Co.  had  a  bond  for 
a  deed  from  Truman  Roberts.  "While  so  in  possession  Hall 
bargained  with  Baker  for  this  tax  title  on  the  terms  set  out  in 
the  title  bond  given  by  Baker  to  Hall,  of  which  we  have  before 
spoken.  By  this  contract,  appellees'  mortgagor,  Hall,  was  to 
pay  Baker  $1,000,  at  times  specified,  Hall  having  paid  fifty 
dollars  in  hand.  Three  of  the  notes  becoming  due  and  unpaid, 
judgments  were  obtained  on  them  and  collection  sought  to  be 
enforced  against  Hall;  and,  he  becoming  insolvent,  Baker  at- 
tempted still  to  enforce  his  lien  for  the  purchase  money,  at  no 
time  disaffirming  the  contract,  but,  on  the  contrary,  he  took  a 
quitclaim  deed  from  Hall,  on  the  11th  of  June,  1860,  for  the 
whole  quarter  section,  the  consideration  of  which  was,  that 
Baker  was  to  cancel  the  judgments  recovered  against  Hall  on 
his  notes,  surrender  the  note  not  sued  on,  and  that  he  should 
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surrender  the  premises  to  Baker,  which  was  done,  and 
[272*]  he  *  remained  in  possession,  as  the  proofs  show  and  the 
decree  finds,  up  to  the  time  of  the  decree.  There  is  some 
conflict  of  testimony  about  this  deed,  but  wre  think  the  weight 
of  evidence  is,  that  such  a  deed  was  executed  in  compliance 
with  an  agreement  to  that  effect  between  Hall  and  Baker  and 
left  with  Baker's  counsel,  after  which  the  several  satisfactions 
of  the  judgments  were  entered  and  the  note  surrendered,  and 
Baker  went  into  possession. 

The  mortgage  of  appellees  was  executed  on  the  20th  of  March, 
1858,  and  duly  recorded,  and  certainly  conferred  upon  appel- 
lees all  the  rights,  legal  and  equitable,  which  Hall  then  had  in 
the  premises,  and  of  which  the  colony  could  not  be  divested  by 
this  arrangement  between  their  mortgagor  and  Baker,  to  which 
they  were  not  a  party.  Early  in  1861  Baker  sold  and  con- 
veyed to  J.  M.  Wiley  the  west  half  of  the  quarter  section  for 
$300,  he  remaining  in  possession  of  the  entire  east  half,  includ- 
ing the  mortgaged  premises. 

Though  it  is  not  distinctly  proved,  there  is  ground  for  the 
inference  that  Hall,  when  he  mortgaged  to  appellees,  claimed 
the  land  by  a  patent  title,  and  was  in  possession  under  it,  and 
when  he  sold  to  Wiley,  in  1857,  the  west  half,  he  took  a  deed 
from  Wiley  for  the  east  half,  and  Wiley  afterward  took  a  quit- 
claim deed  from  Baker,  claiming  to  hold  the  tax  or  Aspinwall 
title,  but  to  which  he  had  not  the  legal  title  until  March  24, 
1863.  From  this  we  infer  Wiley  owned  the  patent  title  under 
which  Hall  originally  derived  his  title,  and  bargained  with 
Baker  for  this  tax  title,  with  a  view  to  perfecting  his  patent 
title. 

From  all  the  facts,  as  we  understand  them,  no  record  having 
been  made  of  the  title  bond  \o  Hall  from  Baker,  for  "  the 
Aspinwall  title,"  we  are  constrained  to  believe  when  Hall  exe- 
cuted the  mortgage  to  appellees,  they  did  not  know  of  this 
arrangement  for  the  tax  title,  although  Hall  states  in  his  testi- 
mony they  did.  It  is  not  probable  Hall  would  have  disclosed 
his  weak  title,  for  that  would  have  had  the  eifect  to  deter  the 
defendants  from  taking  the  mortgage;  the  probabilities  are, 
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therefore,   that  the  parties  negotiated  on  the  strength 
*  of  the  patent  title,  then  owned  by  Hall.     But  be  this  [273*] 
as  it  may,  Hall,  under  his  bond  from  Baker  for  this  land, 
had  an  equity  which  he  could  mortgage,  and  did  mortgage,  for 
a  valuable  consideration,  to  appellees,  by  which  appellees  suc- 
ceeded to  all  the  equities  of  Hall. 

For  the  reasons  we  have  given  that  Baker  could  not  declare 
a  forfeiture,  not  being  in  a  condition  at  the  time  to  convey  the 
title,  and  was  seeking  a  recovery  on  the  notes,  for  the  same 
reasons  the  right  to  a  specific  performance  on  the  part  of  Hall 
was  not  lost  by  mere  lapse  of  time.  It  may  be  said  it  was  lost 
to  Hall  personally,  by  the  agreement  and  settlement  he  made 
with  Baker,  but  it  was  not  lost  to  the  appellees,  whose  rights 
had  intervened  so  far  as  the  right  to  enforce  their  mortgage 
is  concerned  —  Hall  could  not  prejudice  that.  Baker,  how- 
ever, having,  by  the  arrangement  and  settlement  with  Hall, 
stepped  into  his  shoes,  he  ought  to  have  the  right  to  prevent 
a  sale  of  the  premises  by  paying  the  mortgage  of  appellees; 
or,  if  not,  and  a  sale  is  made,  the  overplus  of  the  purchase 
money,  after  paying  Baker  his  claim,  and  appellees  their  mort- 
gage, with  interest,  should  be  paid  over  to  Baker  and  not  to 
Hall.  In  this  view,  possession  should  not  have  been  decreed 
to  appellees,  nor  should  Baker  be  required  to  account  for  the 
rents  and  profits,  for,  so  far  as  these  are  concerned,  Baker  is 
Hall.  Hall  would  have  been  entitled  to  the  possession  and 
to  the  rents  if  he  had  not  yielded  the  possession  to  Baker, 
and  the  right  must  be  adjudicated  as  though  Hall  was  still  in 
possession. 

We  see  no  other  objections  to  the  decree,   and  affirm  it, 

except  as  to  the  two  last  items,  possession  and  the  rents  and 

profits;    and  because  the  one  was  decreed  to  appellees,  and 

Baker  required  to  account  for  the  others,  the  decree  is  reversed 

and  the  cause  remanded. 

Decree  reversed. 
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[274*]  *Felix  Beauchamp  vs.  The  Board  of   Supervisors 
of  Kankakee  County  et  al. 

1.  Counties:    Appropriation  as  compensation  for  official  services  of  cirouit 

judge. 
The  board  of  supervisors  of  a  county  cannot  legally  make  an  appropri- 
ation of  money  from  the  county  treasury  to  the  judge  of  the  circuit 
court  of  the  county  as  a  compensation  for  his  official  services.    Perry 
v.  Kinnear,  and  Perry  v.  Hanna,  42  111.  160,  followed. 

2.  Injunction:     To  restrain  misappropriation  of  county  funds. 

Where  the  board  of  supervisors  of  a  county  attempt  to  appropriate  a 
portion  of  the  funds  of  the  county  to  compensate  a  circuit  judge  for 
his  official  services,  such  appropriation  being  unauthorized  and  il- 
legal, its  consummation  may  be  restrained  by  injunction.1 

3.  Same:    Same. 

And  where,  in  such  case,  after  the  dissolution  of  one  injunction  on  ac- 
count of  objections  to  the  form  of  the  order  granting  it,  and  to  the 
sufficiency  of  the  bond,  the  circuit  judge,  who  was  made  a  defendant, 
filed  an  affidavit  setting  forth  that,  after  the  filing  of  the  bill,  he  had 
bought  back  the  county  clerk's  order  for  the  sum  appropriated,  from 
the  person  to  whom  he  had  negotiated  it,  and  had  returned  it  to  the 
county  clerk  with  an  indorsement  thereon  that  it  was  returned  to  the 
county,  "  and  would  not  be  received  or  accepted  by  the  deponent." 
Held,  that  the  affidavit  showed  no  reason  for  refusing  a  new  injunction, 
as  it  did  not  state  that  the  order  had  been  cancelled,  or  show  that 
taxes  might  not  be  assessed  for  its  payment. 

And  even  if  it  had  shown  this  particular  order  to  have  been  can- 
celled, and  the  parties  were  considered  as  submitting  the  case  for  final 
disposition  upon  the  bill  and  affidavit,  the  court  should  not  have  dis- 
missed the  bill,  but  should  have  rendered  a  decree  enjoining  the  col- 
lection of  a  tax  under  said  appropriation. 

4.  Same  :    Inaccuracies  in  form  of  order  granting  the  writ,  not  ground  for 

its  dissolution. 
Where  the  complainant  in  an  injunction  bill  is,  on  the  face  of  his  bill, 
entitled  to  the  relief  prayed  for,  it  is  error  to  dissolve  the  injunction 
on  account  of  techical  inaccuracies  in  form  in  the  order  of  the  judge 
directing  the  injunction  to  issue. 

1  See  Colton  v.  Hanchett,  13  111.  615.  As  to  injunctions  to  restrain  the 
collection  of  a  tax,  see  Ottawa  Glass  Co.  v.  McCaleb,  81  id.  556 ;  Cook 
County  v.  C,  B.  &  Q.  R.  R.  Co.  35  id.  460,  and  note;  Village  of  Nunda  v. 
Village  of  Crystal  Lake,  79  id.  311 ;  McConkey  v.  Smith,  73  id.  313 ;  Swinney 
v.  Beard,  71  id.  27. 
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5.  Same:    Motion  to  dissolve  on  ground  of  insufficiency  of  bond. 

An  order  for  the  dissolution  of  an  injunction  on  the  ground  of  an  alleged 
insufficiency  of  the  bond,  should  not  be  made  absolute  in  the  first 
instance ;  but,  if  the  bond  is  insufficient,  a  reasonable  time,  not  ex- 
tending beyond  the  term,  should  be  allowed  in  which  to  file  a  new 
bond;  and  the  better  practice  is  to  retain  the  existing  injunction  sub- 
ject to  the  filing  of  such  new  bond  within  such  reasonable  time. 

6.  Same:    Suggestion  of  damages,  upon  dissolution  of  and  motion  for  a  new 

injunction. 
Whether  the  court  dissolves  an  injunction  on  the  ground  of  the  insuf- 
ficiency of  the  bond,  with  leave  to  move  for  anew  injunction,  which 
is  immediately  done  and  allowed;  or  whether  in  such  case  the 
old  injunction  is  retained,  subject  to  the  filing  of  a  new  bond  with- 
in a  reasonable  time  fixed  by  the  court,  and  sufficient  bond  is  filed, 
a  suggestion  of  damages  should  not  be  allowed. 

If,  in  such  case,  the  complainant  fails  to  comply  with  the  order  re- 
quiring a  new  bond,  and  the  rule  is  made  absolute,  a  suggestion  of 
damages  would  be  proper;  but  the  dissolution  of  an  existing  injunc- 
tion for  want  of  a  sufficient  bond,  followed  by  an  immediate  order 
for  another  upon  the  filing  of  a  new  bond,  and  by  the  filing  of  such 
bond,  would  not  be  such  a  dissolution  as  is  contemplated  by  the  statute 
in  regard  to  dam  ages. 

Appeal  from  Kankakee.    Hon.  Chaeles  H.  "Wood,  J. 
C.  A.  Lake  and  Glover,  Cook  <&  Campbell,  for  appellant. 
C.  E.  Starr  and  T.  P.  Bonfield,  for  appellees. 

*  Lawrence,  J.  The  board  of  supervisors  of  Kanka-  [275*] 
kee  county,  in  September,  1866,  made  an  appropriation 
of  $500  from  the  county  treasury  to  the  judge  of  the  circuit 
court  of  that  county  for  his  official  services,  and  ordered  the 
county  clerk  to  issue  an  order  to  him  on  the  county  treasury 
for  such  sum.  The  order  was  issued.  Thereupon  Beauchamp, 
as  one  of  the  tax-payers  of  the  county,  filed  a  bill  to  enjoin  its 
payment,  and  to  enjoin  the  collection  of  taxes  for  that  purpose. 
An  order  for  the  injunction  was  made  by  one  of  the  judges  of 
the  superior  court  of  Chicago,  and  it  was  issued  by  the  clerk  of  the 
circuit  court  of  Kankakee  county.  The  defendants  appeared 
and  moved  to  dissolve,  for  objections  taken  to  the  form  of  the 
order  and  to  the  sufficiency  of  the  bond.  The  court  dissolved 
the  injunction,  and  at  the  same  time  gave  the  complainant 
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leave  to  move  for  a  new  injunction,  which  he  immediately 
did.  The  defendants  filed  a  suggestion  of  damages,  and, 
[276*]  in  answer  to  complainant's  motion  *  for  another  injunc- 
tion, introduced  an  affidavit  of  the  defendant,  Judge 
Starr,  setting  forth  that,  since  the  filing  of  the  original  bill,  he 
had  bought  back  the  clerk's  order  from  certain  persons  to  whom 
he  had  negotiated  it,  and  returned  it  to  the  county  clerk,  with 
an  indorsement  to  the  effect  that  it  was  returned  to  the  county, 
"  and  would  not  be  received  or  accepted  by  the  deponent."  The 
court  refused  another  injunction,  assessed  the  defendant's  dam- 
ages at  $150  as  counsel  fees,  and  dismissed  the  bill. 

That  the  bill  made  upon  its  face  a  sufficient  case  for  an  in- 
junction, is  not  an  open  question.  We  have  already  decided  it 
in  Perry  v.  Kinnear,  at  the  April  term,  1866.1 

Since  then,  the  complainant  was,  on  the  face  of  his  bill,  en- 
titled to  the  relief  for  which  he  prayed,  the  court  erred  in  dis- 
posing of  the  questions  before  it  in  the  maimer  above  stated. 
It  was  wholly  immaterial  on  the  motion  to  dissolve,  what  tech- 
nical inaccuracies  of  form  there  may  have  been  in  the  order  of 
the  judge  directing  the  injunction  to  issue.  Such  informalities 
would  be  no  reason  for  recalling  the  writ,  when  the  bill  showed 
a  state  of  facts  that  made  its  issue  essential  to  the  attainment 
of  justice.  If,  however,  the  order  of  the  court  was  based  on  the 
alleged  insufficiency  of  the  bond,  it  should  not  have  been  made 
absolute  in  the  first  instance.  At  the  same  time  that  this  de- 
cision was  announced,  the  complainant  moved  for  another  writ, 
and  the  court  should  have  at  once  allowed  this  motion,  or,  what 
would  have  been  the  better  practice,  should  have  retained  the 
existing  injunction  subject  to  the  filing  of  a  new  bond,  for  which 
a  reasonable  time  should  have  been  allowed,  not  extending  be- 
yond the  term.  But  in  either .  case,  whether  the  court  had 
allowed  in  form  a  new  injunction,  or  had  retained  the  old,  a 
sufficient  bond  being  filed,  a  suggestion  of  damages  should  not 
have  been  allowed.  If  the  complainant  had  failed  to  comply 
with  an  order  of  the  court  requiring  a  new  bond,  and  the  rule 
had  been  made  absolute,  doubtless  a  suggestion  of  damages 

1 42  111.  160. 
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would  have  been  proper.  But  he  should  have  had  the  opportu- 
nity of  filing  such  a  bond  as  would  meet  the  views  of  the 
court,  and  if  he  had  done  so,  no  case  for  damages  would 
*have  arisen.  The  dissolution  of  the  existing  injunc-  [277*] 
tion  for  want  of  a  sufficient  bond,  followed  by  an  imme- 
diate order  for  another  upon  the  filing  of  a  new  bond,  and  by 
the  filing  of  such  bond,  would  not  be  such  a  dissolution  as  is 
contemplated  by  the  statute  in  regard  to  damages. 

The  affidavit  of  Judge  Starr,  as  to  the  disposition  of  the 
county  order,  showed  no  reason  for  refusing  a  new  injunction. 
It  does  not  state  the  order  has  been  cancelled,  or  show  that 
taxes  might  not  be  assessed  for  its  payment.  But,  even  if 
it  had  shown  this  particular  order  was  cancelled,  and  if  the 
parties  were  considered  by  the  court  as  submitting  the  case  for 
a  final  disposition  upon  the  bill  and  this  affidavit,  the  court 
should  not  have  dismissed  the  bill,  but  should  have  rendered 
a  decree  enjoining  the  collection  of  a  tax  under  the  appropria- 
tion of  the  board  of  supervisors.  Only  by  such  a  decree  could 
the  parties  be  advised  of  their  rights.  The  substance  of  this 
case  has  been  sacrificed  to  form,  and  the  complainant,  coming 
into  a  court  of  chancery  with  perfectly  good  grounds  for  re- 
lief, and  admitted  to  be  so  by  the  subsequent  acts  of  the  de- 
fendants, is  dismissed  with  a  decree  against  him  for  one  hun- 
dred and  fifty  dollars  damages  to  be  paid  to  the  other  party, 
besides  the  costs  for  having  sought  to  stay  the  collection  of  an 
illegal  tax. 

Reversed  and  remanded. 


Frederick  Lloyd  vs.  Georg-e  M.  Lee. 

1.  Estoppel;  Mortgage:  Decree  of  foreclosure  and  sale,  how  far  binding 
upon  vendee  of  mortgagor;  sale  under-  a  mortgage,  when  a  satisfaction. 
J.  L.  sold  a  parcel  of  land  to  S.,  who,  to  secure  the  payment  of  the  pur- 
chase money,  gave  his  note  for  $1,649.87,  secured  by  mortgage  on  the 
land.  Subsequently  G-.  M.  L.,  the  son  of  J.  L.,  purchased  of  S.  a  por- 
tion of  the  tract  for  $460,  paid  a  portion  of  the  purchase  money,  and 
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executed  his  note  for  $287.34  for  the  residue,  which,  when  paid, 
was  to  be  credited  on  S.'s  note  to  J.  L.,  but  G.  M.  L.  was  to  receive 
no  deed  untill  his  note  was  fully  paid.  J.  L.  having  died,  M.,  his  ad- 
ministrator, recovered  a  judgment  against  S.  for  the  amount  of  his  note 
and  interest,  and  subsequently  filed  a  bill  against  S.,  G.  M.  L.  and 
others  to  foreclose  the  mortgage.  G.  M.  L.  in  his  answer  set  up  his 
purchase  of  S  ,  with  his  father's  consent;  that  he  had  fully  paid  the 
purchase  money  to  his  father;  that  J.  L.  acknowledged  satisfaction 
of  the  mortgage  to  the  extent  that  it  affected  the  portion  purchased 
by  him,  and  claimed  to  be  entitled  to  a  deed.  G.  M.  L.  having  in- 
troduced no  evidence  in  support  of  his  answer,  a  decree  was  ren- 
dered for  the  amount  of  the  judgment,  with  interest,  finding  the  land 
subject  to  the  mortgage,  that  the  mortgage  was  a  first  lien,  and  direct- 
ing a  sale  for  its  payment.  A  sale  was  afterwards  made  under  the 
decree  to  F.  L.  (who  had  previously  purchased  the  equity  of  redemp- 
tion from  S.),  of  all  but  the  portion  sold  to  G.  M.  L.;  and,  upon  a  bill 
being  subsequently  filed  by  G.  M.  L.  to  compel  the  specific  perform- 
ance of  the  agreement  to  convey  to  him,  this  decree  and  sale  were  set 
up  as  a  bar  to  the  relief  sought  by  G.  M.  L. :  Held,  that,  had  the  court 
in  that  proceeding  specifically  determined  G.  M.  L.'s  rights  by  the 
decree,  it  would  have  been  a  bar.  But  the  portion  purchased  by  G. 
M.  L.  not  having  been  offered  at  the  sale  under  the  decree,  the  entire 
mortgaged  debt  was  satisfied  and  discharged  by  the  sale  of  the  resi- 
due, and  such  portion  freed  from  the  prior  lien  of  the  mortgage.  Had, 
however,  the  entire  parcel  been  sold  and  passed  redemption,  it  would 
have  been  a  bar. 

Held,  however,  that  F.  L.,  having  succeeded  to  all  the  rights  held 
by  S.,  the  mortgagor,  was  entitled  either  to  have  the  pay  for  said  por- 
tion purchased  by  G.  M.  L.,  or  the  land  itself;  that  G.  M.  L.,  having 
agreed  at  the  price  to  pay  $460  upon  the  mortgage  to  his  father,  for 
the  purpose  of  releasing  the  land,  was  not  entitled  to  a  deed  until  he 
paid  that  sum ;  if  payments  were  made  thereon,  G.  M.  L.  having  been 
made  a  party  to  the  foreclosure  suit  and  having  had  an  opportunity 
so  to  do,  it  was  his  duty  to  have  shown  it  and  relieved  the  land  from 
the  burden,  and  having  failed  to  speak  when  fairness  and  good  con- 
science required  it,  and  by  his  laches  imposed  an  unjust  and  inequita- 
ble burden  on  F.  L.,  he  should  be  required  to  pay  the  money  to  F.  L. 
before  receiving  a  deed. 

If,  however,  it  should  appear  that  G.  M.  L.  had  made  payments 
which  were  credited  on  the  mortgage  debt  and  deducted  therefrom 
when  the  decree  was  rendered,  and  F.  L.  thus  relieved  to  that  extent, 
then  G.  M.  L.  should  be  credited  to  that  extent  on  the  amount  he 
agreed  to  pay. 

2.  Mortgages  :    Rights  of  purchaser  of  equity  of  redemption. 
The  purchaser  of  an  equity  of  redemption  succeeds  to  all  of  the  rights 
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held  by  the  mortgagor,  and  among  others  the  right  to  receive  the  un- 
paid purchase  money  in  a  contract  for  the  sale  of  a  part  of  the  mort- 
gaged premises. 

Appeal  from  Marshall.     Hon.  Samuel  L.  Richmond,  J. 
Weacl  <&  Jack,  for  appellant. 
Fort  db  Bool,  for  appellee. 

*  Walker,  J.  This  was  a  suit  in  equity,  commenced  [278*] 
by  George  M.  Lee  in  the  Marshall  circuit  court,  against 
Andrew  Y.  Shurts,  Peter  W.  Mellick,  David  W.  Danley,  James 
"Wilson  and  Theodore  Lloyd,  to  compel  the  specific  perform- 
ance of  an  agreement  to  convey  fifty  acres  of  land.  It  appears 
that  in  June,  1855,  one  Jared  Lee  sold  the  S.  E.  19, 13  K,  9  E. 
to  Shurts,  and  he,  to  secure  the  payment  of  the  purchase  money, 
gave  his  note  for  $1,649.87,  with  ten  per  cent,  interest,  and  exe- 
cuted a  mortgage  on  the  land.  Afterwards  appellee,  the  son 
of  Jared  Lee,  purchased  of  Shurts  fifty  acres  off  of  the  west 
side  of  the  quarter,  for  the  sum  of  $160,  and  paid  a  portion  of 
the  money  on  the  purchase,  and  executed  his  note  for  $287.34 
for  the  balance,  due  the  1st  of  April,  1856,  and  this  money, 
when  paid,  was  to  be  credited  on  Shurts'  note  to  Jared  Lee.  But 
George  M.  Lee  was  to  receive  no  deed  until  his  note  should  be 
fully  paid. 

Some  time  in  January,  1856,  Jared  Lee  died  and  Samuel  B. 
McLaughlin  became  administrator  of  his  estate.  He  after- 
wards brought  suit  on  the  note  against  Shurts,  and  recovered  a 
judgment  for  the  amount  of  principal  and  interest.  In  Jan- 
uary, 1858,  the  administrator  filed  a  bill  against  Shurts,  George 
M.  Lee  and  others  to  foreclose  the  mortgage.  The  bill  alleged 
that  George  M.  Lee  claimed  to  have  some  interest  or  title  to 
the  mortgaged  premises.  He  filed  his  answer,  not  under  oath, 
in  which  he  set  up  his  purchase  of  Shurts,  with  his  father's 
knowledge  and  consent,  and  that  he  had  fully  paid  the  purchase 
money  to  his  father,  and  claimed  that  he  was  entitled  to  a 
deed.  That  upon  the  payment  to  Jared  Lee  he  acknowledged 
satisfaction  of   the   mortgage  to  the  extent   that   it  affected 
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[279'*]  *  the  portion  purchased  by  him.  He  prayed  an  injunc- 
tion to  prevent  the  administrator  from  proceeding  fur- 
ther to  subject  his  portion  of  the  quarter  to  sale  for  the  satis- 
faction of  the  mortgage.  On  the  hearing,  he  introduced  no 
evidence  in  support  of  his  answer,  and  a  decree  was  rendered 
for  the  amount  of  the  judgment,  with  interest,  and  the  land 
was  ordered  to  be  sold  to  pay  the  mortgage  debt. 

The  land  was  afterwards  sold  by  the  master  under  the  decree, 
and  Lloyd,  who  had  previously  purchased  the  equity  of  re- 
demption from  Shurts,  and  received  a  deed,  became  the  pur- 
chaser of  all  but  the  fifty  acres  sold  to  Gr.  M.  Lee.  This  de- 
cree and  sale  were  set  up  and  relied  upon  in  this  case  as  a  bar 
to  the  relief  sought  by  appellee.  But  the  court  below  refused 
to  allow  the  defense,  and  rendered  a  decree  according  to  the 
prayer  of  the  bill,  from  which  this  appeal  is  prosecuted. 

It  is  now  urged  that  the  decree  of  foreclosure  and  sale  settles 
and  concludes  appellee's  right  to  a  specific  performance  of  the 
agreement.  Had  the  court,  in  that  proceeding,  specifically  de- 
termined his  rights  by  the  decree,  the  position  would,  no  doubt, 
be  well  taken,  but  such  was  not  the  case.  The  decree  found 
the  land  subject  to  the  mortgage,  and,  virtually,  that  it  was  a 
first  and  preferred  lien,  and  directed  the  sale  of  the  land  for  its 
payment.  But  when  the  sale  was  made,  the  portion  purchased 
by  appellee  was  not  offered,  and  the  entire  mortgage  debt  was 
satisfied  and  discharged  by  the  sale  of  the  remaining  one  hun- 
dred and  ten  acres ;  and  the  effect  of  selling  the  remainder  was 
to  free  the  portion  purchased  by  appellee  from  the  prior  lien 
of  the  mortgage.  Had  the  whole  quarter  been  sold,  and  passed 
redemption,  then  the  position  contended  for  by  appellant  would 
have  been  correct;  but  having,  to  preserve  the  equity  of  re- 
demption, purchased  the  portion  sold,  and  having  satisfied  the 
mortgage  debt,  the  claim  on  the  fifty  acres  sold  to  appellee  for 
its  satisfaction  ceased. 

A   question,   however,   arises    as  to  what  rights    appellant 

acquired  by   the  purchase   of    the   equity  of    redemption  of 

Shurts.     He  unquestionably  succeeded   to  all    of   the  rights 

held  by   Shurts,  and  of  those  was  the  right  to  either  have  the 
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pay  *  for  the  fifty  acres  or  the  land  itself.  Appellee  [280*] 
had  agreed  as  the  price  to  pay  upon  the  mortgage  to  his 
father,  $460,  for  the  purpose  of  releasing  the  land,  and  was  not 
entitled  to  a  deed  until  he  should  pay  that  sum.  If  it  has  not 
heen  paid,  then  appellant  has  the  right  to  receive  it  before  he 
can  be  required  to  convey  to  appellee;  or,  if  he  paid  any  por- 
tion of  that  sum  to  his  father,  and  it  was  not  credited  on  the 
mortgage,  or  he  failed  to  establish  the  fact,  and  have  it  deducted 
from  the  amount  found  in  the  decree,  he  has  been  guilty  of 
laches,  and  has  imposed  a  burden  on  appellant  that  is  unjust 
and  inequitable,  and  which  appellant  should  not  be  required  to 
bear.  If  such  payments  were  made,  he  had  the  evidence,  was 
made  a  party  to  the  suit  for  a  foreclosure,  and  had  the  oppor- 
tunity, and  it  was  his  duty  to  have  shown  it,  and  relieved  the 
land  of  the  burden,  and  have  prevented  his  father's  estate 
from  recovering  money  already  collected,  and  in  the  distribu- 
tion of  which,  so  far  as  this  record  discloses,  he  may  be  en- 
titled to  participate.  Having  failed  then  to  speak,  when  fair- 
ness and  good  conscience  required  it,  he  should  not  be  heard 
now,  when  to  do  so  it  would  operate  unjustly.  Having  failed 
then  to  prove  that  he  had  made  payments  on  and  reduced  the 
mortgage  so  as  to  relieve  appellant,  he  should  be  required  to 
pay  the  money  to  appellant  before  he  is  entitled  to  receive  a 
deed.  If,  however,  it  should  appear  that  he  had  made  pay- 
ments which  were  credited  on  the  mortgage  debt,  and  appellant 
thus  relieved  to  that  extent,  then  he  should  be  credited  to  that 
extent  on  the  amount  he  agreed  to  pay,  with  accruing  interest 
on  the  sum  he  should  pay  before  he  is  entitled  to  a  deed.  If 
he  can  show  that  he  has  paid  the  whole  amount,  and  that  it 
was  credited  on  the  mortgage  debt,  and  was  deducted  therefrom 
when  the  decree  was  rendered,  then  he  is  entitled  to  a  deed 
without  the  payment  of  a  further  sum.  But  the  court  below 
erred  in  rendering  the  decree  granting  the  relief  without  ascer- 
taining whether  any  or  what  sum  was  due  appellant,  and  requir- 
ing its  payment  before  a  deed  should  be  made. 
The  decree  is  reversed  and  the  cause  remanded. 
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[281*]   * Jonathan  J.  Lyman  vs.  Lucy  Russell  et  al. 

Possession  ;    Notice  :    Possession  of  land  is  notice  of  possessor's  rights. 
Open,  notorious  and  visible  possession  of  land  is  sufficient  to  put  a  sub- 
sequent purchaser  or  mortgagee  upon  inquiry,  and  operates  as  a  legal 
notice  of  the  rights  of  the  party  so  in  possession.1 

Error  to  Iroquis.     Hon.  Charles  R.  Starr,  J". 
The  case  is  sufficiently  stated  in  the  opinion. 
James  Fletcher,  lor  plaintiff  in  error. 
George  B.  Joiner,  for  defendants  in  error. 

[282*]  *Breese,  C.  J.  The  object  of  the  bill  filed  in  this 
cause  was  to  set  aside  a  certain  mortgage,  and  all  pro- 
ceedings under  it,  made  by  William  Bandy  and  wife  to  O.  L. 
Davis,  on  the  20th  of  January,  1858,  on  the  allegation  that, 
before  the  execution  of  this  mortgage,  Bandy  and  wife  had  sold 

1  See  Lloyd  v.  Karnes,  ante,  62. 

A  purchaser  of  land  which  another  has  contracted  to  convey,  with  a 
full  knowledge  of  that  fact,  takes  subject  to  the  rights  and  equities  of  the 
vendee.  Glover  v.  Fisher,  11  111.  666.  As  to  what  notice  is  sufficient  to 
charge  a  subsequent  purchaser  with  knowledge  of  a  prior  unrecorded  deed 
or  contract,  see  Doyle  v.  Teas,  4  Scam.  202 ;  Morrison  v.  Kelley,  22  111.  610 ; 
Clark  v.  Morris,  22  id.  434. 

Facts  sufficient  to  provoke  inquiry  in  a  prudent  man  are  notice  of  all 
that  the  inquiry,  if  made,  would  bring  to  light.  Hankinson  v.  Barbour, 
29  111.  80;  Dickenson  v.  Breeden,  30  id.  279;  Ogden  v.  Haven,  24  id.  57; 
C,  R.  I.  &  P.  R.  R.  Co.  v.  Kennedy,  70  id.  350;  Shepardson  v.  Stevens,  71 
id.  646 ;  Chicago  v.  Witt,  75  id,  211 ;  Russell  v.  Ransom,  76  id.  167 ;  Wil- 
cox v.  Hill,  11  Mich.  216;  James  v.  Brown,  id.  25;  Bloomer  v.  Henderson 
8  id.  95;  Hubbard  v.  Smith,  2  id.  207;  Disbrow  v.  Jones,  Har.  Ch.  48; 
Godfrey  v.  Disbrow,  Wal.  Ch.  260;  Chadwick  v.  Clapp,  69  111.  119. 

Knowledge  that  the  grantor  held  the  land  in  trust  is  not  notice  of  a  con- 
veyance by  the  cestui  que  trust.    O'Neal  v.  Boone,  82  id.  589. 

The  recording  of  a  deed  or  mortgage  in  Illinois  is  constructive  notice  to 
subsequent  purchasers  and  creditors  only;  it  is  no  notice  to  prior  purchaser. 
Doolittle  «.  Cook,  75  id.  354. 

Notice  is  actual  where  the  purchaser  either  knows  of  the  existence  of 
the  adverse  claim  or  is  conscious  of  having  the  means  of  knowledge,  and 
does  not  use  them.  Allen  v.  McCalla,  25  Iowa,  464 .  But  it  must  not  be 
mere  rumors  or  assertions  by  third  parties,  strangers  to  the  title,  and  based 
upon  hearsay.  Wilson  v.  Miller,  16  Iowa,  111. 
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and  conveyed  the  same  land  to  Samuel  Lyman  on  the  27th  of 
July,  1855,  and  that  he,  and  those  claiming  under  him,  had 
heen  in  the  actual,  open,  notorious  and  visible  possession  of  the 
same  ever  since,  and  was  so  in  possession  at  the  date  of  the  exe- 
cution of  the  mortgage. 

There  is  proof  showing  that,  soon  after  the  purchase  of  this 
land  by  Lyman,  he  broke  up  a  portion  of  it,  and  the  purchasers 
under  him  broke  other  portions  before  the  execution  of  the 
mortgage.  The  land  was  situate  on  a  public  road  leading  from 
Middleport  to  Kankakee,  and  working  on  it  with  a  plow,  break- 
ing the  soil,  was  in  the  view  of  all  who  passed  along  the  road. 
Davis,  then,  in  taking  this  mortgage,  should  have  inquired  into 
these  acts  and  have  ascertained  by  what  authority  they  were 
done,  and  what  interest  the  party  doing  them  had  in  the  land. 
Such  an  inquiry  would  have  brought  to  light  the  unrecorded 
deed  from  Bandy  to  Lyman  for  the  land. 

~We  think  this  possession  by  Lyman  was  sufficient  notice  to 
put  a  subsequent  purchaser  upon  inquiry,  and  should  operate 
as  legal  notice  to  him  of  Lyman's  rights.  Rupert  v.  Mark,  15 
111.  540. 

*  This  being  the  only  point  made  in  the  case,  and  the  [283*] 
circuit  court  having  decided  it  against  the  complainant, 
the  decree  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


William  Clark  vs.  Thomas  L.  Powers. 

1.  Limitations  :  What  is  a  sufficient  payment  under  color  of  title. 
"Where  a  party  conveys  land  by  deed  containing  full  covenants  of  war- 
ranty, upon  which  taxes  have  been  assessed  and  become  a  lien  on  the 
land  at  the  time  of  the  conveyance,  he  is  under  obligation  to  pay  the 
taxes,  and  their  payment  by  him,  though  after  such  conveyance,  is  a 
payment  by  him  under  the  title  previously  conveyed  by  him,  and  may 
be  counted  to  make  out  the  seven  years'  payment  of  taxes  under  the 
statute. 

2.  Same:    JSame.     Clark  v.  Pcckenpaugh,  46  111.  11,  followed. 
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3.  Deed  ;    Evidence  :    To  explain  latent  ambiguity  in  a  deed.1 

A  latent  ambiguity  in  Hie  description  of  land  in  a  conveyance,  as  where 
by  omitting  to  state  the  number  of  the  township  north  of  the  base 
line,  there  are  several  parcels  which  will  answer  the  description,  may 
be  explained  by  evidence;  and  is  so  explained,  when  it  is  shown 
which  of  the  several  parcels  the  grantor  claimed. 

4.  Conveyances  :    Surplusage  in  description. 

Surplusage  in  the  description  of  land  in  a  conveyance,  as  by  stating  that 
the  land  is  situated  in  a  certain  township  in  a  certain  county,  when 
there  is  no  township  of  that  name  in  said  county,  will  not  vitiate  the 
deed,  if,  after  rejecting  it,  sufficient  remains  to  describe  the  land.2 

Erlor  to  Mercer.    Hon.  A.  A.  Smith,  J. 
Ejectment  by  plaintiff  in  error  against  defendant  in  error. 
The  judgment  in  the  court  below  was  for  the  defendant. 
The  case  is  sufficiently  stated  in  the  opinion. 
J.  R.  (&  I.  N.  Bassett,  for  plaintiff  in  error 
Goudy  dh  Chandler,  for  defendant  in  error. 

Lawrence,  J.  In  this  case  the  defendant,  to  show  color  of 
title,  gave  in  evidence  a  deed  from  David  Graham  to  Eli  Pang- 
born,  dated  March  19,  1853,  properly  describing  the 
[284*]  premises  in  controversy ;  also  a  deed  from  Pangborn  to 
Yocum,  dated  Oct.  30, 1854;  also  a  deed  from  Yocum  to 
Higgins,  dated  September  17, 1861 ;  also  a  deed  from  Higgins  to 
himself,  dated  January  2, 1865.  He  also  proved  the  payment  of 
taxes  from  the  year  1853  to  1863,  inclusive,  under  this  title,  and 
possession  from  1846.  The  last  payment  by  Yocum  was  made 
February  26,  1862,  for  the  taxes  of  1861,  and  it  is  objected 
that  he  had  at  that  time  no  color  of  title,  having  conveyed  to 
Higgins  the  previous  September.  That  conveyance,  however, 
was  by  deed  of  warranty,  with  full  covenants,  and  when  it  was 
made  the  taxes  of  1861  had  been  assessed,  and  were  a  lien  on 

1  See  Bybee  v.  Hageman,  66  ill.  519;  Billings  v.  Kankakee  Coal  Co.  67 
id.  489;  Colcord  v.  Alexander,  id.  581;  Sickmon  v.  Wood,  69  id.  329;  Job 

v.  Tebbetts,4  Gilm.  143;  L.  S.  &  M.  8.  R.  R.  Co.  v.  P.,  F.  W.  &  C.  R.  R.  Co. 
71  111.  38;  Smith  v.  Crawford,  81  id.  296;  Kile  v.  Town  of  Yellowhead,  SG 
id.  208. 

2  See  Myers  v.  Lacld,  26  111.  415;  Swift  v.  Lee,  65  id.  336;  C.  &  A.  R.  R 
Co.  v.  Morgan,  69  id.  492;  Kruse  v.  Wilson,  79  id.  233. 
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the  land.  He  was  therefore  obliged  to  pay  them,  and  their 
payment  by  him  was  under  the  title  conveyed  by  him  to  Hig- 
gins.  This  made  out  the  seven  years'  payment  of  taxes  by 
Yocum,  and  it  is  therefore  unnecessary  to  advert  to  the  objec- 
tions taken  to  the  payments  made  by  Pangborn. 

It  is  further  objected  that  the  deed  from  Pangborn  to  Yocum 
did  not  properly  describe  the  land.  It  is  described  as  the  east 
half  of  the  southeast  quarter  of  section  fourteen,  in  Liberty 
township,  one  west  of  the  fourth  principal  meridian,  in  the  county 
of  Mercer,  and  state  of  Illinois.  It  is  conceded  there  is  no  town- 
ship called  "Liberty"  in  Mercer  county.  That  designation 
must  therefore  be  rejected  as  surplusage,  and  the  question  then 
is,  whether  the  description  of  the  land  as  the  east  half  of  the 
southeast  quarter  of  section  fourteen,  in  township  one,  west  of 
the  fourth  principal  meridian,  in  Mercer  county,  Illinois,  is  suffi- 
cient. There  are  three  sections  fourteen  in  range  one  west,  in 
Mercer  county,  and  it  is  contended  that  this  description  is  void 
for  uncertainty,  the  number  of  the  township  north  of  the  base 
line  being  omitted.  But  it  is  proved  that  Pangborn,  when  he 
made  this  deed  to  Yocum,  occupied  the  east  half  of  the  south- 
east quarter  of  section  fourteen,  in  township  thirteen  north,  in 
range  one  west,  in  Mercer  county,  and  that  he  claimed  it  under 
his  deed  from  Graham,  properly  describing  the  land,  and  that 
Graham  had  himself  occupied  it  since  1846.  The  case  is  thus 
brought  directly  under  the  authority  of  Dougherty  v. 
Purdy,  18  111.  208.  It  is  there  held,  that  *an  ambiguity  [285*] 
of  this  sort  is  a  latent  ambiguity,  the  only  objection  to 
the  description  being,  that  it  appears,  by  reference  to  the  gov- 
ernment surveys,  that  it  may  equally  apply  to  several  pieces  of 
land,  and  that  this  ambiguity,  being  latent,  is  susceptible  of  ex- 
planation, and  is  explained  when  it  is  shown  which  of  these  sev- 
eral pieces  the  grantor  claimed.  This  fact  being  shown,  the  court 
will  then  apply  the  description  to  that  land.  We  are  not  inclined 
to  depart  from  the  authority  of  that  case,  which  has  become  a 
rule  of  property,  and  under  that  authority  must  hold  the  deed 
from  Pangborn  to  Yocum  valid. 

The  other  objection  taken  to  the  defendant's  evidence  has 
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been  considered  in  the  case  of  Clark  v.  PeckenjpaugKJ-  argued 
with  this  case. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Levi  Shipley  vs.  Harrison  Carroll  et  al. 

1.  Promissory  Notes:  Fraud  and  circumvention? 
Under  the  11th  section  of  the  statute  regulating  negotiable  instruments 
(Rev.  Stat.  1845,  386),  providing  that  "  if  any  fraud  or  circumvention 
be  used  in  obtaining  the  making  or  executing  of  any  of  the  instru- 
ments aforesaid  [notes,  bonds,  bills,  etc.],  such  fraud  or  circumven- 
tion may  be  pleaded  in  bar  to  any  action  brought  on  such  instrument 
so  obtained,  whether  such  action  be  brought  by  the  party  committing 
such  fraud  or  circumvention,  or  any  assignee  or  assignees  of  such 
instrument,"  the  fraud  that  will  render  a  promissory  note  void  as 
against  a  bona  fide  indorsee,  must  relate  to  the  execution  of  the  instru- 
ment itself,  and  not  to  the  consideration.  A  false  representation  as 
to  the  amount  or  other  terms  of  the  instrument,  or  of  its  nature  and 
character,  is  what  was  intended  by  the  statute. 

2.  Same:  Same. 

Where,  therefore,  in  an  action  by  the  indorsee  against  the  maker  of  a 
promissory  note,  the  defendant  pleaded  that  the  note  was  written  and 
signed  by  him  simply  as  a  matter  of  amusement,  and  in  the  presence 
of  the  payee,  without  any  design  of  delivering  the  same  to  him,  and 
that  the  payee  stole  and  carried  away  the  same  from  the  possession  of 
the  defendant:  Held,  that  this  did  not  constitute  fraud  and  circum- 
vention so  as  to  avoid  the  same  as  against  the  bona  fide  assignee. 

3.  Same:    Bona  fide  holder  of  stolen  note ;  rule  at  common  law. 

The  innocent  holder  for  value,  of  negotiable  paper,  indorsed  before  its 
maturity,  is  protected  under  the  rules  of  the  common  law,  although 
the  instrument  may  have  been  stolen  or  otherwise  wrongfully  put 
into  circulation. 

Error  to  Livingston.     Hon.  Chas.  H.  Wood,  J. 
Chccrles  J.  JBeatUe,  for  plaintiff  in  error. 
Payson  &  Perry,  for  defendants  in  error. 

»46  111.11. 

2  See  Latham  v.  Smith,  ante,  25 ;  Depuy  v.  Schuyler,  post,  306. 
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*  Walker,  J.  This  was  an  action  of  assumpsit  brought  [286*] 
by  Levi  Shipley,  in  the  Livingston  circuit  court,  against 
Harrison  Carroll  and  Elizabeth  Carroll,  on  a  promissory  note 
signed  by  Elizabeth  H.  Carroll,  before  her  marriage  with  Har- 
rison Carroll,  and  whilst  she  was  sole  and  unmarried.  The 
declaration  contains  two  counts  on  the  note,  describing  it  as 
having  been  made  whilst  she  was  sole,  and  payable  to  Philip 
Foley  and  by  him  indorsed  to  plaintiff.  Defendants  filed  seven 
pleas,  upon  all  of  which  issue  was  joined  except  the  sixth. 
To  that  plea  a  demurrer  was  filed  by  plaintiff,  which  was  over- 
ruled by  the  court,  and,  abiding  by  his  demurrer,  the  court  ren- 
dered judgment  against  the  plaintiff,  in  bar  of  the  action.  To 
reverse  that  judgment,  plaintiff  prosecutes  this  writ  of  error. 

The  sixth  plea  is  this: 

"  And  for  a  further  plea  in  this  behalf,  defendant  Elizabeth 
Carroll  says,  actio  non,  because,  she  says,  that  the  sole  cause 
of  action  for  which  the  suit  is  brought  is  the  promissory  note 
in  the  first  count  of  plaintiff's  declaration  mentioned;  and 
defendant  avers,  that  the  said  note  was  written  and  signed  by 
her  simply  and  solely  as  a  matter  of  amusement,  and  in  the 
presence  of  said  Philip  Foley,  without  any  design  of  delivering 
the  same  to  the  said  Foley;  and  defendant  avers,  that  said  Foley 
feloniously  did  steal,  take  and  carry  away  the  said  note  from 
the  possession  of  the  said  defendant;  and  defendant  avers,  that 
the  said  Philip  Foley  never  was  the  legal  holder  or  owner  of 
said  note,  and  this  she  is  ready  to  verify,"  etc. 

It  is  insisted  that  this  plea  is  defective  in  failing  to  aver 
that  plaintiff  in  error  had  any  notice  of  the  larceny,  or  that 
there  is  any  bad  faith  on  his  part,  but  admits  him  to  be  a  hona 
fide  holder  for  value  by  indorsement  before  maturity;  that 
under  the  law  such  a  purchaser  is  protected  against  any  in- 
firmity existing  in  the  note  whilst  in  the  hands  of  the  payee. 
On  the  other  hand,  it  is  urged  that,  under  the  11th  section  of 
our  statute  regulating  negotiable  instruments,  the  note 
is  void,  not  *only  in  the  hands  of  the  payee,  but  also  [287*] 
in  the  hands  of  any  assignee.     That  section  is  this: 

"If  any  fraud  or  circumvention  be  used  in  obtaining  the 
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making  or  executing  of  any  of  the  instruments  aforesaid,  such 
fraud  or  circumvention  may  be  pleaded  in  bar  to  any  action  to 
be  brought  on  such  instrument  so  obtained,  whether  such  action 
be  brought  by  the  party  committing  such  fraud  or  circumven- 
tion, or  any  assignee  or  assignees  of  such  instrument." 

This  note  being  of  the  class  of  instruments  embraced  in  this 
section,  the  question  is  presented  whether  the  fraud  alleged  in 
this  plea  is  of  the  character  contemplated  by  the  statute. 

Under  this  section  of  our  statute,  it  has  been  repeatedly  held 
that  the  fraud  must  relate  to  the  execution  of  the  instrument 
itself,  and  not  to  the  consideration ;  that  a  false  representation 
as  to  the  amount  or  other  terms,  of  the  instrument,  or  of  its 
nature  and  character,  was  what  was  intended  to  be  embraced. 
Wood  v.  Hays,  1  Scam.  103;  Mulford  v.  Shepard,  id.  583; 
Adams  v.  Woodbridge,  3  id.  255 ;  Easter  v.  Minard,  26  111. 
494.  Does  the  stealing  of  a  note  filled  up  and  signed  by  a 
23erson,  and  not  delivered  to  any  one  and  not  intended  to  be,  fall 
within  the  fraud  or  circumvention  in  the  obtentionof  the  note? 

The  doctrine  is  firmly,  and,  we  believe,  uniformly  settled, 
that  the  innocent  holder  for  value  of  negotiable  paper,  indorsed 
before  its  maturity,  is  protected  under  the  rules  of  the  common 
law,  although  the  instrument  may  have  been  stolen  or  other- 
wise wrongfully  put  into  circulation.  To  favor  commerce,  the 
law  makes  an  exception  as  to  negotiable  paper,  and  permits 
the  bona  fide  indorsee  to  acquire  title  even  from  a  person  who 
had  none  in  himself.  Independent  of  our  statute,  there  can 
be  no  doubt  that,  in  this  case,  plaintiff  would,  by  the  assign- 
ment of  the  note  before  its  maturity,  have  acquired  the  title, 
as  the  demurrer  admits  that  he  paid  value  and  had  no  notice  of 
the  defense  which  existed  to  the  instrument. 

In  the  case  of  Jones  v.  Nellis,  April  term,  1866,1  it  was  held 
that  a  treasury  note  of  the  United  States,  which  had 
[288*]  been  *  stolen  from  the  true  owner  and  sold  to  an  inno- 
cent purchaser,  passed  the  title,  although  the  thief  had 
none.     The  instrument  being  negotiable  by  delivery,  a  pur- 
chaser for  value  in  the  usual  course  of  trade  must  be  protected; 

'  1  41  111.  482. 
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that  he  was  not  bound  to  inquire  as  to  title  in  the  absence  of 
circumstances  calculated  to  create  suspicion.  And  it  will  be 
found  that  the  authorities  apply  the  same  rule  to  paper  nego- 
tiable by  indorsement. 

In  this  case,  no  false  or  fraudulent  representations  were  made 
as  to  amount,  date,  or  other  material  part  of  the  note.  The 
maker  obviously  intended  to  sign  such  a  note  as  this  was,  and 
she  knew  its  contents  when  she  signed  the  instrument.  The 
act  was  voluntary  and  fully  intended.  No  art  or  device  was 
employed  to  induce  the  act.  Neither  deceit,  misrepresentation 
nor  fraud  was  employed  to  induce  the  maker  to  sign  her  name 
to  the  instrument.  How,  then,  can  we  say  that  the  making  of 
the  note  was  obtained  by  fraud?  The  possession  of  the  note 
after  it  was  made  and  executed  is  admitted  by  the  demurrer  to 
have  been  by  stealth,  which,  no  doubt,  embraced  fraud;  but 
that  did  not  relate  to  its  execution,  and  it  is  only  that  class  of 
cases  which  is  embraced  in  the  statute.  This  case  does  not  ma- 
terially differ  from  any  other  note  or  bank  bill  which  may  be 
stolen  and  negotiated  after  it  has  been  made.  And  we  have 
seen  that  innocent  purchasers  of  such  instruments  are  pro- 
tected, and  the  same  rule  must  apply  where  notes  are  put  into 
circulation,  or  are  made  and  get  into  circulation  as  this  did. 

The  plea,  therefore,  presented  no  defense  to  a  recovery  in 
this  case,  and  the  demurrer  should  have  been  sustained  to  it, 
and  for  the  error  of  the  court  below  in  overruling  it,  the  judg- 
ment must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


*Chaeles  G-.  Willis  vs.  Moses  Legris.  [289*] 

1.  Penalties:  For  violation  of  pound  ordinance,  collectible  only  by  action. 

Where  a  city  ordinance  imposes  a  penalty  upon  the  owners  of  certain 

animals  found  running  at  large  in  the  city,  the  fine,  when  collected, 

to  be  paid  into  the  city  treasury,  such  penalty  can  only  be  collected 

by  suit  or  action. 
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2.  Same  ;  Constitutional  Law  :  Judicial  inquiry  necessary  to  authorize 
sale  of  impounded  animals  to  enforce  a  penalty. 
Where  a  pound  ordinance  of  a  city  imposing  a  penalty  upon  the  owners 
of  certain  animals  found  running  at  large  within  the  city,  empow- 
ered the  poundmaster  to  give  notice  that  unless  the  animals  impounded 
were  claimed  by  the  owners,  and  the  penalty  and  cost  of  their  keep- 
ing paid  within  a  certain  time,  the  animals  would  be  sold  to  satisfy 
the  same:  Held,  that  this  provision  authorizing  a  sale  by  the  pound- 
master  was  void,  as  contravening  the  constitutional  right  possessed 
by  every  man  charged  with  an  offense  punishable  by  fine,  to  an  in- 
vestigation in  court.1 


Error  to  Kankakee.     Hon.  Chas.  R.  Starr,  J. 

Stephen  R.  Mooi^e  and  M.  B.  Zoomis,  for  the  plaintiff 
in  error,  argued  that  "the  framers  of  Magna  Oharta,  and  of 
the  constitutions  of  the  United  States  and  of  the  states,  never 
intended  to  modify,  abridge  or  destroy  the  police  power  of  the 
government,"  and  these  clauses  of  the  constitution  do  not  apply 
to  such  powers.  Sedgw.  on  Const.  Law,  498.  The  terms,  the 
law  of  the  land,  or  due  process  of  law,  do  not  imply  in  the 
constitution  that  a  man's  property  can  never  be  taken  but 
through  the  routine  of  a  jury  trial.  It  is  taken  for  taxes  with- 
out a  jury  trial,  also  for  highway  and  street  purposes.  In 
cities,  property  holders  must  raise,  grade,  pave,  etc.,  their 
streets,  etc.,  and  if  they  fail  to  do  it,  the  cost  is  charged  on  the 
premises.  A  man's  building  may  be  declared  a  nuisance,  and 
abated  without  a  jury  —  under  the  police  power.  It  is  com- 
petent for  the  legislature  to  make  statutory  proceedings  and 
offenses  summary  and  triable  without  a  jury.  Sedgw.  on 
Const.  Law,  548. 

C.  A.  Lake,  for  defendant  in  error. 

Breese,  C.  J.  This  was  an  action  of  replevin  for  four  horses 
and  colts,  and  by  the  pleadings  was  made  to  turn  on  the  validity 
of  portions  of  the  following  ordinance,  adopted  by  the  city  of 
Kankakee,  the  publication  of  which  was  duly  proved: 

1  See  Bullock  v.  Geomble,  ante,  218. 
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"An  Ordinance  to  Prevent  Horses,  Swine,  Sheep,  etc.,   from  Running 

at  Large. 

"fie  it  ordained  by  the  Common  Council  of  the  City  of  Kankakee: 

"Sec.  1.  That  the  city  marshal  shall  construct  a  good  and 
sufficient  pound,  which  pound,  when  constructed,  shall 
be  under  *his  control,  and  he  shall  receive  compensation  [290*] 
as  pound  master,  as  hereinafter  provided. 

"  Sec.  2.  !No  horses,  mules,  goats,  sheep  or  swine,  or  any 
such  animals,  shall  be  permitted  to  run  at  large  in  the  city  at 
any  time;  and,  if  found  running  at  large,  each  and  every  of 
such  animals  may  be  impounded  in  the  common  pound,  from 
whence  they  shall  not  be  released  until  the  owner,  or  some  other 
person  for  him,  shall  pay  to  the  city  marshal  the  sum  of  three 
dollars  for  each  horse  or  mule,  and  the  sum  of  one  dollar  for 
each  and  every  of  the  other  animals  so  impounded,  as  his  fees, 
besides  all  necessary  expenses  for  keeping  and  impounding  such 
animal,  and  in  addition  thereto,  each  owner,  or  other  person  in 
control  of  such  animals,  shall  be  subject  to  a  penalty  of  five 
dollars  for  each  horse  so  running  at  large,  and  to  a  penalty  for 
every  other  such  animal  so  found  running  at  large  of  two  dol- 
lars, which  said  fines,  when  collected,  shall  be  paid  into  the  city 
treasury. 

"  Sec.  3.  No  malicious  or  breachy  cow  shall  be  allowed  to  run 
at  large  in  the  city  at  any  time,  and  each  of  such  animals  may 
be  impounded  as  is  provided  in  section  2  of  this  ordinance,  and 
be  subjected  to  the  same  penalties  and  provisions  as  are  pro- 
vided against  horses. 

u  Sec.  4.  It  shall  be  lawful  for  any  person  to  distrain  and 
impound  any  of  the  animals  as  hereinbefore  provided,  so  found 
running  at  large  on  his  own  premises  or  elsewhere  in  said  city. 

"  Sec.  5.  If  any  person  or  persons  shall  break  open,  or  in 
any  manner,  directly  or  indirectly,  aid  or  assist  in  breaking- 
open,  the  said  pound,  or  in  any  illegal  manner  remove  any 
animal  so  impounded,  as  hereinbefore  provided,  shall  severally 
forfeit  and  pay  the  sum  of  twenty  dollars. 

"  Sec.  6.  Each  and  every  person  who  shall  in  any  way  ob- 
struct the  city  marshal,  or  other  person  engaged  in  driving  to 
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the  pound  any  animal  liable  to  be  impounded,  shall  forfeit  and 
pay  a  fine  of  not  less  than  three  dollars,  nor  more  than  twenty- 
five  dollars. 

"  Sec.  7.  Any  person  who  shall  distrain  or  impound  any  of 
the  animals  in  accordance  with  the  preceding  sections  of  this 
ordinance,  shall  forthwith  notify  the  city  marshal  thereof, 
[291*]  who  *shall  within  twenty- four  hours  thereafter  post  three 
notices,  one  at  the  post  office,  one  at  the  court  house,  and 
one  at  the  passenger  depot  in  said  city,  which  notices  shall  de- 
scribe the  animals  impounded,  and  give  notice  that,  unless  the 
same  are  claimed  by  the  owners,  and  the  penalty  provided  in 
the  ordinance,  and  the  cost  of  their  keeping  shall  be  paid  within 
five  days  thereafter,  the  said  animals  shall  be  sold  to  satisfy  the 
same.  Any  surplus  arising  from  such  sale  shall  be  paid  into 
the  city  treasury.  For  posting  such  notices  and  making  such 
sale,  the  city  marshal  shall  have  the  same  fees  as  now  provided 
by  law  to  constables  making  sales  under  executions. 

"  Sec.  8.  Any  person  who  has  had  any  animal  sold  by  virtue 
of  this  ordinance,  may  have  any  surplus  money  arising  from 
such  sale,  over  the  penalty  hereinbefore  provided  and  the  costs, 
returned  to  him  upon  application  to  the  common  council,  hav- 
ing first  made  satisfactory  proof  that  he  was  the  owner  of  such 
animal  so  sold." 

The  horses  and  colts  were  running  at  large  in  the  city  of 
Kankakee,  taken  up  by  the  city  marshal  and  impounded,  and 
the  following  notice  given  by  him  of  the  sale : 

"  Notice  is  hereby  given,  that  by  virtue  of  an  ordinance  of 
the  city  of  Kankakee,  Illinois,  I  have  impounded  the  following 
described  animals,  to  wit:  One  cream  colored  mare  and  brown 
colt;  one  brown  horse  colt,  blaze  face,  two  years  old;  one  do. 
do.,  one  year  old ;  one  bay  mare  colt,  two  years  old ;  one  do. 
do.,  one  year  old,  no  marks;  which  I  shall  expose  for  sale  at 
public  vendue,  at  the  pound  at  Payne's  livery  stable,  on  Station 
street,  in  said  city,  on  the  23d  day  of  June,  A.  D.  1865,  at  one 
o'clock  P.  M.,  to  the  highest  bidder  therefor. 

"  Dated  at  the  city  of  Kankakee,  111.,  this  18th  day  of  June, 
A.  D.  1865." 
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On  the  day  fixed  for  the  sale,  the  owner,  the  defendant  in 
error,  demanded  the  animals,  offering  to  pay  four  dollars  a  head 
for  them,  and  the  marshal  refused  to  deliver  them  up  unless 
the  owner  would  pay  as  penalty  the  sum  of  five  dollars 
*  for  each  head.  This  the  owner  refused,  and  sued  out  [292*] 
a  writ  of  replevin. 

The  question  is,  had  the  marshal  any  right  to  refuse  to  sur- 
render the  horses  until  this  penalty  was  paid? 

The  words  of  the  ordinance  are,  in  addition  to  the  fees  and 
charges  and  all  expenses,  the  owners  "  shall  be  subject  to  a 
penalty  of  five  dollars  for  each  horse  so  running  at  large,  and 
to  a  penalty  for  every  other  such  animal  so  found  running  at 
large,  of  two  dollars,  which  said  fines,  when  collected,  shall  be 
paid  into  the  city  treasury."     Section  2  of  ordinance. 

The  language  used  is  equivalent  to  declaring  the  owner 
shall  be  liable  to  a  penalty  of  five  dollars,  and  it  is  considered 
as  a  fine,  "  which,  when  collected,  is  to  be  paid  into  the  city 
treasury." 

We  are  not  aware  of  any  other  mode  by  which  penalties  of 
this  character  can  be  collected  than  by  a  suit  or  action.  There 
must  be  a  trial  in  order  to  determine  the  fact  of  the  owner  of 
the  horses  being  liable  to  the  penalty.  He  might,  on  the  trial, 
show  that  the  horses  had  escaped  from  their  inclosure,  and  were 
not  in  the  streets  of  the  city  by  his  sufferance  or  permission. 
Clearly,  in  such  case,  he  would  not  be  liable  to  a  penalty. 
Every  citizen  has  a  right  to  a  judicial  investigation  when 
charged  with  an  offense.  Suffering  horses  to  run  at  large  in 
the  streets  of  the  city  was  an  offense  punishable  by  a  fine  of 
five  dollars  for  each  head.  The  seventh  section  of  the  ordinance 
empowers  the  pound  master  to  give  notice  that,  unless  the  ani- 
mals are  claimed  by  the  owners,  and  the  penalty  and  the  cost 
of  their  keeping  paid  within  five  days  thereafter,  the  animals 
will  be  sold  to  satisfy  the  same. 

This  provision  is  void,  as  contravening  that  constitutional 
right  every  man  has  to  an  investigation  in  court,  when  charged 
with  an  offense  punishable  by  fine.  Such  a  penalty  can  only 
be  enforced  by  action  at  law,  in  which  the  owner  would  have  a 
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right  to  show  he  was  not  liable  to  the  penalty  —  that  his  case 
was  not  within  the  spirit  and  meaning  of  the  ordinance. 

The  city  marshal  had  no  right  to  detain  the  horses  for  the 
reason  the  penalty  was  not  paid.  He  was  not  the  judge 
[293*]  to  *  determine  whether  the  owner  of  these  horses  was  sub- 
ject to  this  penalty.  Popjpen  v.  Holmes,1  decided  at  the 
April  term,  1867. 

This  being  the  only  material  point  made  in  the  case,  the 
judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


Timothy  Slattery  vs.  George  W.  Stewart. 

1.  Fraudulent  Conveyances:     Void  as  against  attaching  auditors. 

W.  T.  S.  bought  a  stock  of  goods  with  money  furnished  by  his  father, 
G.  W.  S.,  and  commenced  business  as  a  merchant;  subsequently  the 
son,  being  at  the  time  insolvent,  sold  his  stock  to  his  father,  who  had 
notice  of  his  insolvency ;  the  day  before  such  sale  a  bill  of  goods  was 
ordered  from  B.  &  Bro.  in  the  name  of  the  son,  which,  upon  their 
arrival,  were  taken  possession  of  by  the  father  and  mixed  with  the 
old  stock,  and  a  separate  bill  of  sale  executed  to  him  therefor  by  the 
son.  B.  &  Bro.  sued  out  an  attachment  against  the  son,  which  was 
levied  upon  sufficient  of  the  stock  of  the  father  to  cover  their  debt. 
Held,  in  an  action  of  trespass  by  the  father  against  the  sheriff  who 
levied  the  attachment,  that  said  sale  was  fraudulent  and  void  as  against 
B.  &  Bro. 

2.  Officer  :    Not  liable  for  levying  attachment  on  goods  not  subject  to  levy, 

if  requested  so  to  do  by  owner. 
Where  a  sale  was  made  by  a  debtor  of  his  slock  of  goods,  which  was 
fraudulent  as  against  his  creditors,  and  the  goods  so  sold  were  mixed 
by  the  purchaser  with  other  goods  subsequently  bought  by  him, 
and  a  writ  of  attachment,  sued  out  by  a  creditor  against  the  debtor, 
was  levied  upon  sufficient  of  the  stock  of  the  purchaser  to  cover  the 
debt,  and  included  in  the  levy  were  certain  goods  bought  by  the 
purchaser  after  such  fraudulent  sale  to  him:  Held,  in  an  action 
of  trespass  by  the  purchaser  against  the  officer  levying  the  attach- 
ment, that  it  appearing  that  the  plaintiff,  when  he  saw  that  the  sheriff 
was  proceeding  to  make  a  levy,  notwithstanding  his  prohibition, 
requested  him  to  leave  an  assortment,  and  that,  to  secure  that,  he 

1 44  111.  360. 
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pointed  out  such  goods  as  he  preferred  the  sheriff  should  take,  must 
be  considered  as  having  himself  directed  that  goods  not  belonging  to 
the  original  stock  should  be  taken,  instead  of  those  strictly  liable  to 
the  levy,  and  hence  could  not  complain  of  such  taking.  In  fact, 
having  mixed  the  goods,  when  he  saw  it  was  the  determination  of 
the  officer  to  levy,  and  knowing  him  to  be  ignorant  of  any  distinction 
between  the  goods,  he  should  have  pointed  out  the  goods  that  had 
never  been  owned  by  the  attachment  debtor. 

Appeal  from  Grundy.     Hon.  S.  W.  Harris,  J. 

The  case  is  sufficiently  stated  in  the  opiuion. 

E.  Sandford,  for  appellant. 

T.  B.  Harris ',  for  appellee,  argued  that  an  insolvent  debtor's 
right  to  assign  his  stock  to  one  bona  fide  creditor,  in  preference 
to  all  others,  though  the  latter  would  be  hindered  and  delayed 
thereby  in  the  collection  of  their  debts,  is  indisputable,  and 
it  is  not  disputed,  in  fact,  that  the  transfer  from  Wm.  T.  Stew- 
art to  George  W.  was  made  in  consideration  of  a  bona  fide  debt 
to  an  amount  exceeding  the  value  of  the  goods  transferred. 
Cross  v.  Bryant,  2  Scam.  37;  Howell  v.  Edgar,  3  id.  417; 
Cooper  v.  McClew,  16  111.  436. 

*  Lawrence,  J.  The  record  in  this  case  presents  [294*] 
substantially  the  following  facts:  In  April,  1865,  Will- 
iam T.  Stewart  bought  a  stock  of  goods  in  the  town  of  Morris, 
and  commenced  business  as  a  merchant.  The  purchase  was 
made  with  money  furnished  by  his  father,  George  "W.  Stewart. 
The  business  being  ill-managed,  and  proving  unprofitable,  the 
son,  on  the  30th  of  June,  1865,  sold  his  stock  to  his  father, 
who  thenceforward  continued  the  business  in  his  own  name. 
The  day  before  this  sale,  a  bill  of  goods  was  ordered  from 
Beardslee  &  Bros,  of  Chicago,  in  the  name  of  the  son.  They 
arrived  a  few  days  after  the  transfer  to  the  father  and  were  taken 
into  his  possession,  and  a  separate  bill  of  sale  was  made.  On 
the  7th  of  September  following,  Beardslee  &  Bros,  sued  out  an 
attachment  against  William  T.  Stewart,  under  which  the  sheriff 
levied  upon  sufficient  of  the  stock  of  George  W.  Stewart  to 
cover  the  amount  of  the  debt,  and  included  in  the  levy  certain 
goods  which  had  been  bought  by  George  W.  Stewart  since  he 

3:1 


295  OTTAWA, 


Slattery  vs.  Stewart. 


had  commenced  business  in  his  own  name.  For  that  levy 
George  W.  Stewart  brought  an  action  of  trespass  against  the 
sheriff.  A  jury  having  been  waived,  the  case  was  tried  by  the 
court,  and  a  judgment  rendered  for  the  plaintiff  for  $364.77, 
which  sum  the  court  specifically  found  to  be  the  value  of  the 
goods  seized  by  the  sheriff,  and  not  in  the  original  stock  bought 
of  William  T.  Stewart.  This  also  appears  in  the  proof.  The 
defendant  prosecuted  this  appeal. 

In  finding  specially  only  for  the  value  of  the  goods  not 
bought  of  William  T.  Stewart,  and  holding  the  sheriff  not 
liable  for  the  seizure  of  the  goods  that  were  bought  of  him,  the 
court  held  the  sale  from  William  to  George  fraudulent  as  to 
these  attaching  creditors.  In  ^holding  the  sale  fraudulent  as 
to  Beardslee  &  Bros.,  the  court  decided  correctly.  The  pur- 
chase from  them  was  made  through  an  order  sent  the 
[295*]  day  before  the  *  transfer,  and  the  goods  were  received 
several  days  after,  and  at  once  incorporated  by  the 
plaintiff  into  the  stock.  The  two  transactions  were  thus  co- 
temporaneous,  and  we  cannot  but  believe  that  when  the  stock 
was  transferred  by  William.  T.  Stewart  to  the  plaintiff,  they 
thereby  intended  to  delay  and  defraud  the  creditors  of  whom, 
at  that  time,  they  were  ordering  goods,  wTith  full  knowledge,  on 
the  part  both  of  the  plaintiff  and  his  son,  that  the  latter  was  utter- 
ly insolvent.  The  plaintiff  paid  his  son  nothing  on  the  pretended 
sale  of  the  stock,  but  took  it  on  the  debt  due  him.  He  had 
been  much  about  the  store,  and  was  familiar  with  the  business. 

There  can  be  no  doubt  that  the  circuit  court  took  the  right 
view  of  this  transaction  so  far  as  relates  to  Beardslee  &  Bros. 
We  have  said  thus  much  in  regard  to  this  question,  because,  if 
the  pretended  sale  was  not  fraudulent  to  this  extent,  the  judg- 
ment against  the  sheriff  should  not  be  reversed  for  the  error 
we  now  proceed  to  consider,  and  for  which  we  must  reverse. 

The  error  of  the  court  consisted  in  holding  the  sheriff  liable, 
under  the  facts  proven,  for  the  value  of  the  goods  levied  on, 
so  far  as  they  were  not  a  part  of  William  T.  Stewart's  stock. 
If  the  plaintiff  had  pointed  out  these  goods  and  claimed  them 
as  exempt,  they  would  not  have  been  liable  to  a  levy.  The 
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counsel  for  appellee  insists  it  was  the  duty  of  the  sheriff  to 
request  the  plaintiff  to  point  out  such  goods  as  had  never  been 
owned  by  William  T.  Stewart.  Even  admitting  that  such 
would  have  been  his  duty,  if  the  plaintiff  had  remained  silent, 
yet  it  appears  by  the  record  that  the  plaintiff,  when  he  saw 
the  sheriff  was  proceeding  to  make  a  levy,  notwithstanding  his 
prohibition,  requested  him  to  leave  an  assortment,  and,  to  secure 
that,  pointed  out  such  goods  as  he  preferred  the  sheriff  should 
take.  He  must,  therefore,  be  considered  as  having  himself 
directed  that  the  goods  not  belonging  to  the  original  stock 
should  be  taken,  instead  of  those  strictly  liable  to  the  levy, 
and  cannot  now  complain.  In  fact,  having  mixed  these  goods, 
when  he  saw  it  was  the  determination  of  the  officer  to  levy, 
and  knew  him  to  be  ignorant  of  any  distinction  between  the 
goods,  he  should  have  pointed  out  the  goods  that  had 
never  *  been  owned  by  Wm.  T.  Stewart.  Shumway  v.  [296*] 
Butter,  8  Pick.  447;  Bond  v.  Ward,  7  Mass.  124;  Saw- 
yer v.  Morrill,  6  Pick.  478. 

In  rendering  judgment  for  the  value  of  this  portion  of  the 
goods  levied  on,  we  are  of  opinion  the  court  erred,  and  the 
judgment  must  be  reversed. 

Reversed  and  remanded. 


James  A.  Parsons  and  James  Hankey  vs.  Samuel  S.  Case. 

1.  Pleading:    Degree  of  certainty  required  in  pleas  in  abatement. 
Great  accuracy  and  precision  is  required  in  the  structure  of  pleas  in 

abatement.    They  must  be  certain  to  every  intent,  and  be  pleaded 
without  any  repugnancy. 

2.  Same:  Same. 

Where,  in  a  suit  commenced  by  attachment,  the  defendant  filed  a  plea 
that  he  was  not  a  nonresident  at  the  time  the  writ  issued ;  and  the 
record  showed  that  the  affidavit  for  the  attachment  was  made  and 
filed  and  the  writ  of  attachment  issued  and  bore  date  on  the  same 
day:  Held,  that  the  plea  was  equivalent  to  a  plea  that  defendant  was 
not  a  nonresident  at  the  time  the  affidavit  was  made,  both  writ  and 
affidavit  having  been  made  on  the  same  day,  and  that  the  plea  was 
sufficiently  certain. 
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Appeal  from  Cook.     Hon.  E.  S.  Williams,  J. 

Suit  by  attachment  sued  out  by  appellants  against  appellee, 
on  the  ground  that  the  defendant  was  a  nonresident.  A  plea 
was  filed  by  defendant  denying  the  truth  of  the  allegations  of 
the  affidavit  at  the  time  the  writ  of  attachment  was  issued. 

Bechwith,  Ayer  &  Kales,  for  appellants. 

Jones  <&  Gardner,  for  appellee. 

[297*]  *  Breese,  C.  J.  The  objection  taken  to  the  proceed- 
ings is  quite  technical  and  not  sufficient  to  justify  a  re- 
versal of  the  judgment.  It  appears  by  the  record  that  the 
affidavit  for  the  attachment  and  the  writ  of  attachment  were 
issued  and  bear  date  on  the  same  day.  This  is  seen  by  inspec- 
tion. A  plea,  therefore,  that  the  defendant  was  not  a  nonresi- 
dent at  the  time  the  writ  issued,  is  equivalent  to  a  plea  that 
he  was  not  a  nonresident  at  the  time  the  affidavit  was  made. 
In  effect,  this  plea,  as  pleaded,  was  the  same  as  one  denying 
the  non residence  at  the  time  of  making  the  affidavit,  both 
being  made  on  the  same  day. 

The  rule  as  to  pleas  in  abatement  requires  great  accuracy  and 
precision  in  their  structure.  They  must  be  certain  to  every  in- 
tent, and  be  pleaded  without  any  repugnancy. 

Testing  this  plea  by  this  rule,  it  is  certain  to  every  intent, 
as  that  is  certain  which  may  be  rendered  certain,  and  it  is  accu- 
rate and  precise  by  averring  when  the  writ  issued  he  was  a 
resident  of  the  state,  as  that  was  issued  on  the  same  day  the 
affidavit  was  filed,  as  the  record  shows.  "  Things  equal  to  the 
same  thing  are  equal  to  one  another,"  is  an  axiom  in  mathe- 
matics, and  equally  so  in  judicial  proceedings,  and  in  all  the 
practical  affairs  of  life. 

We  see  no  error  in  the  record  and  must  affirm  the  judgment. 

Judgment  affirmed. 
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Walter  Kimball  vs.  The  People  of  the  State  of  Illinois 
ex  rel.  H.  W.  Jones. 

1.  Board  of  Health  op  Chicago:  May  appoint  sanitary  inspectors. 
The  board  of  health  created  by  the  act  of  1867  has  power  to  appoint  san- 
itary inspectors,  as  agents  or  officers,  to  aid  in  carrying  into  effect 
the  objects  for  which  the  law  was  passed. 
2.  Provisions  of  the  act. 
The  first  section  of  said  act  conferred  on  said  board  such  powers  and 
duties  as  may  be  necessary  to  promote  or  preserve  the  safety  or  health 
of  the  city  of  Chicago,  or  improve  its  sanitary  condition ;  and  the 
second  section  of  which  authorized  said  board  of  health  to  enact 
such  by-laws,  rules  and  regulations  as  it  may  deem  advisable  in  har- 
mony with  the  provisions  of  said  act  and  all  acts  the  object  of  which 
is  to  promote  and  preserve  the  health  and  safety  and  sanitary  con- 
dition of  the  city,  not  inconsistent  with  the  constitution  or  laws  of 
this  state,  for  the  regulation  of  the  action  of  the  board,  its  officers  and 
agents,  in  the  discharge  of  their  duties,  and  for  the  regulation  of  the 
citizens  or  public. 

Appeal  from  Superior  Court  of  Chicago.  Hon.  J.  M.  Wil- 
son, C.  J. 

Petition  for  an  alternative  writ  of  mandamus  to  compel  the 
appellant,  as  city  comptroller  of  Chicago,  to  audit  and  pay  to 
relator  a  bill  due  him  as  his  salary  for  services  rendered  by  him 
as  a  sanitary  inspector,  appointed  by  the  board  of  health, 
created  by  the  act  of  1867. 

S.  A.  Irvin,  for  appellant. 

ITervey,  Anthony  <&  Gait,  for  appellees. 

*  Walker,  J.  On  the  return  of  the  alternative  writ  [298*] 
of  mandamus,  appellant  filed  a  demurrer,  which  was 
overruled  by  the  court  and  a  judgment  rendered  awarding  a 
peremptory  writ  for  the  relief  sought.  To  have  that  judgment 
reviewed,  appellant  brings  the  case  to  this  court,  and  relies  for 
reversal  on  the  supposed  error  of  the  court  below  in  overruling 
the  demurrer  and  awarding  the  peremptory  writ  of  mandamus. 
The  only  question  raised  on  the  argument  is,  whether  the  board 
of  health,  created  by  the  act  of  1867,  were  empowered  to  ap- 
point appellee  as  an  agent  or  officer  to  aid  in  carrying  into 
effect  the  objects  for  which  the  law  was  passed. 
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It  appears  from  the  petition  and  writ  to  which  the  demurrer 
was  filed,  and  which  must  be  taken  as  true,  that  the  board  of 
health  was  duly  organized,  and  that  they  entered  upon  the  dis- 
charge of  their  duties  under  the  statute.  It  is  alleged  that,  for 
the  more  perfect  organization  of  the  board,  and  the  better  to 
carry  out  the  objects  for  which  it  was  created,  and  to  protect 
the  city  from  impending  pestilence,  it  was  necessary  to  appoint 

a  sanitary  superintendent,  and  his  duties  and  powers 
[299*]  *were  defined;  that  the  board  decided  it  was  necessary 

to  divide  the  city  into  sixteen  sanitary  districts,  and  to 
appoint  a  sanitary  inspector  for  each  of  these  districts,  and  the 
regulations  of  the  board  required  that  none  but  physicians 
should  be  so  appointed;  that  the  city  was  so  divided  into  dis- 
tricts, and  the  board  afterwards  appointed  the  relator,  who  was 
a  physician,  sanitary  inspector  for  the  ninth  district;  that  he 
entered  upon  the  discharge  of  his  duties,  and  was,  by  the  regu- 
lations made  by  the  board,  to  receive  a  salary  of  $200  per  an- 
num; that  having  entered  upon  his  duties  on  the  5th  of  April, 
and  continued  therein  until  the  27th  of  May,  1867,  he  pre- 
sented his  bill  for  $30  to  the  board,  which  was  duly  allowed, 
approved  and  certified;  that  he  presented  the  same  to  appel- 
lant, who  was  city  comptroller,  but  he  refused  payment,  al- 
though in  possession  of  money  set  apart  to  pay  the  expenses  of 
the  board  by  the  city  authorities,  contrary  to  his  duty  in  the 
premises. 

The  first  section  of  the  act  of  March,  1867,  declares  that 
"  said  board  of  health  shall  have,  and  there  is  conferred  on 
said  board,  such  powers  and  duties  as  may  be  necessary  to  pro- 
mote or  preserve  the  safety  or  health  of  the  city,  or  improve 
its  sanitary  condition."  The  second  section  declares  that  "  said 
board  of  health  may  enact  such  by-laws,  rules  and  regulations 
as  it  may  deem  advisable,  in  harmony  with  the  provisions  of 
this  act,  and  all  acts  the  object  of  which  is  to  promote  and 
preserve  the  health,  safety  and  sanitary  condition  of  the  city, 
now  existing,  or  that  may  hereafter  be  passed,  not  inconsistent 
with  the  constitution  or  laws  of  this  state,  for  the  regulation 
of  the  action  of  the  board,  its  officers  and  agents,  in  the  dis- 
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charge  of  their  duties,  and  for  the  regulation  of  the  citizens  or 
public,  and  from  time  to  time  may  alter,  amend  or  annul  the 
same." 

It  is  insisted  that  this  enactment  conferred  power  to  sustain 
the  action  of  the  board  of  health  in  dividing  the  city  into  dis- 
tricts, and  the  appointment  of  these  inspectors  or  agents.  It 
became  the  obvious  duty  of  the  board,  by  their  creation,  to  take 
all  reasonable  precautions  to  preserve  and  promote  the  general 
health  of  the  city.  And,  knowing  that  it  was  beyond 
the  *  power  of  the  number  of  persons  constituting  the  [300*] 
board  to  discharge  all  of  the  duties,  and  perform  the 
labor  necessary  to  the  end  sought,  the  legislature  conferred,  as  it 
is  seen,  large  discretionary  powers,  in  determining  the  policy  to 
be  adopted,  and  the  means  to  be  employed  to  preserve  the 
health.  They  were  required  to  act  for  that  purpose,  and  to 
adopt  the  necessary  means  for  its  accomplishment.  In  doing 
so,  they  are  authorized  to  adopt  by-laws  for  the  purpose,  and  for 
the  government  of  their  officers  and  agents. 

If  it  was  not  designed  that  they  should  employ  agents  neces- 
sary to  carry  out  the  objects  of  the  law,  why  authorize  them  to 
make  by-laws  to  govern  their  officers  and  agents?  The  general 
assembly  manifestly  understood  that  they  had  conferred  such 
power,  when  they  said  power  was  conferred  upon  them  neces- 
sary to  promote  or  preserve  the  health,  or  improve  the  sanitary 
condition  of  the  city.  The  enactment  leaves  them  to  exercise 
a  large  discretion  in  the  employment  of  the  means  which  they 
believed  best  calculated  to  attain  the  object.  If  they  believed 
it  could  be  best  done  by  by-laws  operating  on  the  citizens,  they 
could  adopt  them;  or,  if  they  believed  it  was  necessary  to  act 
through  agents,  they  could  appoint  them  and  prescribe  their 
duty;  or,  if  it  was  deemed  necessary,  they  could  employ  both 
means. 

That  it  was  important,  in  the  discharge  of  their  extensive 
duties,  that  the  board  of  health  should  be  well  informed  as  to 
existing  causes  of  disease,  and  the  best  mode  of  their  removal, 
there  can  be  no  doubt;  and  who  more  proper  to  examine  and 
report  such  causes,  and  the  means  of  removing  them,  than 
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physicians,  who,  of  all  others,  should  be  the  most  competent, 
and  best  calculated,  from  their  medical  education  and  practice, 
to  render  valuable  assistance  to  the  board?  Of  all  others,  it 
would  be  expected  that  the  board  would  avail  themselves  of  the 
assistance  of  physicians  of  experience  in  the  healing  art.  We 
are,  therefore,  of  the  opinion  that  the  board  of  health  had 
power  to  appoint  relator  sanitary  inspector,  and  that  the  city, 
having  provided  the  means  which  were  in  the  hands  of  appel- 
lant to  pay  him  for  his  services,  the  court  below  decided 
[301*]  *  correctly  in  awarding  the  peremptory  writ  of  manda- 
mus for  its  payment;  and  the  judgment  must  be  af- 
firmed. 

Judgment  affirmed. 


Henry   Liebenstein  vs.  The   Baltic  Fire   Insurance  Com- 
pany. 

1.  Insurance  :   Description  of  premises  in  which  the  insured  property  is  situ- 

ated; factory. 
The  word  "  factory  "  does  not  necessarily  mean  a  single  building  or 
edifice,  but  may  apply  to  several,  where  they  are  used  in  connection 
with  each  other  for  a  common  purpose,  and  stand  together  in  the 
same  inclosure. 

2.  Same:    Same. 

Where,  therefore,  a  policy  of  insurance  was  issued  on  property  de- 
scribed as  "  chair  lumber,  and  such  other  stock  as  is  usually  used  in 
a  chair  manufactory,  contained  in  this  [assured's]  chair  factory,  situ- 
ated on  Superior  street,"  etc. :  Held,  that  the  phrase  "  stock  contained 
in  their  chair  factory,"  included  not  only  stock  in  the  main  building 
in  which  the  men  and  machinery  worked,  but  also  that  stored  in  the 
second  story  of  the  engine  building  (which  was  used  as  a  drying  room), 
which  was  appurtenant  to  the  other  and  connected  with  it  by  a  plat- 
form and  by  the  belting  passing  from  the  engine  to  the  machinery  in 
the  main  building,  where  the  manufacturing  was  done.  Both  build- 
ings were  necessary  to  constitute  "  the  factory." 

Appeal  from  Cook.     Hon.  Erastus  S.  Williams,  J. 
Assumpsit  on  a  policy  of  insurance,  by  appellant  against  ap  - 
pellee.     The  judgment  in  the  court  below  was  for  the  defendant. 
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Rosenthal  <&  Pence  and  Wm.  Hopkins,  for  appellant. 
Asay  dc  Lawrence,  for  appellee. 

*  Lawrence,  J.  The  appellant,  being  engaged  in  the  [302*] 
manufacture  of  chairs,  effected  an  insurance  with  the 
appellee  on  property  described  in  the  policy  as  "  chair  lumber, 
and  such  other  stock  as  is  usually  used  in  a  chair  manufactory, 
contained  in  their  chair  factory,  situated  on  Superior  street, 
between  Kingsbury  and  Roberts  streets,  Chicago,  Illinois." 
The  establishment  consisted  of  a  main  building,  in  which  about 
thirty  men  were  employed,  and  which  also  contained  the  ma- 
chinery, and  an  engine  house  about  twenty  feet  square,  standing 
ten  feet  in  the  rear  of  the  main  building  and  connected  with  it 
by  a  platform  eight  feet  wide,  and  by  the  belting  passing  from 
the  engine  to  the  machinery,  and  the  board  covering  of  the 
belt.  There  was  also  a  shed  some  fifty  feet  distant.  The  second 
story  of  the  engine  house  was  used  as  a  drying  room  for  the 
chair  stuff  after  it  had  been  worked.  A  fire  caught  in  the  en- 
gine house  and  consumed  a  portion  of  this  material.  The  only 
question  presented  by  the  record  is,  whether  the  property  thus 
destroyed  falls  within  the  description  used  in  the  policy;  in 
other  words,  whether  the  property  in  the  engine  house  was 
properly  described  as  "  contained  in  the  chair  factory,  situated 
on  Superior  street."  That  it  was  the  intent  of  the  appellant  to 
insure  the  lumber  in  the  drying  house,  under  this  description, 
can  hardly  be  doubted.  By  the  same  policy  an  insurance  was 
effected  on  similar  property  in  the  shed  above  mentioned,  but 
for  less  than  half  the  sum  insured  on  the  property  in  the  factory. 
The  main  building  was  occupied  with  machinery  and  workmen, 
and  the  mass  of  the  material  worked  up  while  green,  and  going 
through  the  drying  process  before  being  made  into  chairs,  must 
have  been  stored  in  this  building,  and  the  appellant  undoubt- 
edly supposed  he  was  insuring  it  under  the  description  of  "  chair 
lumber,  and  such  other  stock  as  is  usually  used  in  a  chair  man- 
ufactory." "Was  there  any  misdescription  or  misrepresentation 
as  to  its  locality  on  the  part  of  the  assured? 

It  is  contended,  in  behalf  of  the  appellee,  that  the  policy  can- 
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not  be  construed  as  covering  lumber  and  stock  in  both  the 
main  building  and  that  occupied  Try  the  engine,  and  that  we 

must  decide  to  which  of  these  buildings  the  description 
[303*]  most  *  appropriately  applies.     But  we  are  of  opinion 

that  the  phrase  "  stock  contained  in  the  chair  factory  " 
included,  not  only  stock  in  the  main  building  in  which  the  men 
and  machinery  worked,  but  also  that  in  the  engine  building, 
which  was  appurtenant  to  the  other,  and  connected  with  it  in 
the  manner  we  have  above  described.  Both  buildings  were 
necessary  to  constitute  "  the  factory."  The  saws,  planers,  lathes 
and  other  machines  described  by  the  witness,  were  in  one  build- 
ing, and  the  engine,  which  kept  all  this  machinery  in  motion, 
was  in  the  other,  and  both  were  equally  component  parts  of 
the  factory.  The  destruction  of  either  would  have  put  an  end 
to  its  operations.  The  word  "factory"  does  not  necessarily 
mean  a  single  building  or  edifice,  but  may  apply  to  several, 
where  they  are  used  in  connection  with  each  other  for  a  com- 
mon purpose,  and  stand  together  in  the  same  inclosure.  This 
is  popular  usage,  and  also  that  of  the  lexicographers.  Web- 
ster defines  the  term  as  "  a  building,  or  collection  of  buildings, 
appropriated  to  the  manufacture  of  goods."  See  also,  Peoria 
Marine  <&  Fire  Ins.  Co.  v.  Lewis,  18  111.  562. 

We  are  clearly  of  opinion  that  lumber  in  either  of  these 
buildings  was  strictly  "  contained  in  the  chair  factory,"  and 
therefore  within  the  language  of  the  policy,  and  when  the  as- 
sured represented  the  lumber  as  in  their  factory,  the  company 
had  no  right  to  suppose,  and  indeed  could  not  have  supposed, 
that  that  term  meant  only  one  of  these  buildings,  to  the  exclu- 
sion of  the  other.  We  must  reverse  the  judgment. 
Reversed  and  remanded. 
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Henry  Liebenstein  vs.  JEtna  Insurance  Company. 

Insurance:  Description  of  the  premises  in  which  the  insured  property  is 
situated. 

Where  the  property  insured  in  a  policy  of  insurance  was  described  as 
lumber  and  stock  "  all  contained  in  the  two-story  frame  building  oc- 
cupied by  the  assured  as  a  chair  manufactory,  situated  on  the  north 
side  of  Superior  street,"  etc.,  held,  that  although  the  words  used  had 
been,  "contained  in  a  chair  factory,  situated,"  etc.  (as  in  Liebenstein 
v.  The  Baltic  Fire  Ins.  Co.  ante,  301,  and  Liebenstein  v.  the  Metropol- 
itan Fire  Ins.  Co.  of  the  City  of  New  York, post,  305),  the  term  "fac- 
tory "  would  have  included  both  the  main  building,  in  which  the 
work  was  clone,  and  the  two-story  building  ten  feet  distant,  used  for 
the  engine  and  a  dry-house,  and  the  policy  so  written  would  have 
covered  the  stock  in  both  buildings,  yet  the  risk  in  this  case  being 
expressly  taken  on  the  lumber  and  stock  contained  in  a  certain  frame 
building,  it  could  not  be  extended  so  as  to  cover  stock  not  in  the 
specific  building  described  in  the  policy.1 

Appeal  from  Cook.     Hon.  E.  S.  Williams,  J. 
Rosenthal  <&  Pence  and  William  Hopkins,  for  appellant. 
J.  A.  Sleeper,  for  appellee. 

^Lawrence,  J.  This  case  is  in  all  respects  identical  with  [304*] 
that  of  Liebenstein  v.  The  Baltic  Insurance  Company, 
ante,  p.  301,  and  Same  v.  The  Metropolitan  Insurance  Com- 
pany of  New  York,  post,  p.  305,  to  which  we  refer  for  a  state- 
ment of  the  facts,  except  that  the  property  insured,  instead  of 
being  described  as  contained  in  the  factory  of  appellant,  as  in 
those  cases,  was  described  as  "  contained  in  the  two  story  frame 
building  occupied  by  the  assured  as  a  chair  manufactory,  situ- 
ated on  the  north  side  of  Superior  street,"  etc.  We  had  no 
hesitation  in  holding,  in  those  cases,  that  the  term  "  factory  " 
included  both  the  main  building,  in  which  the  work  was  done, 
and  the  two  story  building  ten  feet  distant,  used  for  the  engine 
and  for  a  dry  house,  and  that  those  policies  covered  the  stock 
in  both  buildings.     But  the  language  of  this  policy  is  wholly 

1  Hartford  Fire  Ins.  Co.  v.  Farrish,  73  111.  166. 
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different.  The  risk  in  this  case  was  expressly  taken  on  the 
lumber  and  stock  contained  in  a  certain  frame  building,  and  we 
cannot  extend  that  risk  so  as  to  make  it  cover  stock  not  con- 
tained in  the  specific  building  to  which  reference  was  had  in 
the  policy.  The  company  might  have  been  willing  to  have  in- 
sured the  stock  in  both  buildings  at  the  same  rate,  or  they  might 
have  charged  a  higher  rate  for  insurance  on  the  rear  building, 
on  the  ground  that  the  presence  of  the  engine  and  boilers  there 
created  a  greater  risk.  But  whether  they  would  have  insured 
on  the  stock  in  both  buildings  or  not  at  the  same  rate,  they  did, 
in  fact,  insure  only  on  the  stock  in  one  of  them.  That  was 
their  contract,  and  by  their  contract  their  liability  must  be  de- 
termined. It  is  like  the  case  of  Moadinger  v.  Mechan- 
[305*]  ics'  Fire  *  Ins.  Co.  2  Hall,  K  Y.  490,  where  the  court 
held,  that  a  policy  on  a  baker's  stock  "  contained  in  a 
frame  dwelling  house  and  bake  house,  front  and  rear,  situate  at 
No.  17  Thames  street,"  did  not  cover  flour  stored  in  a  shed 
leading  from  the  bake  house  to  the  front  house. 

The  question,  then,  is,  to  which  of  these  two  buildings  does 
the  policy  apply?  All  doubt  is  removed  by  the  fac,  that  the 
building  referred  to  in  the  policy  is  described  therein  as  that 
occupied  as  a  chair  manufactory,  and  the  evidence  shows  it  was 
the  main  building,  in  which  the  machinery  ran,  and  in  which 
about  thirty  men  worked,  that  was  called  the  chair  factory  as 
distinguished  from  the  engine  house.  It  was  probably  designed 
by  the  appellant  to  cover  both  buildings,  as  the  policy  applies 
to  the  "  engine,  boiler,  fixtures,  tools,  machinery,  lumber  and 
such  other  stock  as  is  usually  used  in  chair  manufactories," 
and  a  portion  of  these  things  were  in  the  main  building  and  a 
part  in  the  engine  house.  But  in  the  policy  they  are  described 
as  "  all  contained  in  the  two  story  frame  building  occupied  by 
the  assured  as  a  chair  manufactory,  situated  on  the  north  side 
of  Superior  street,"  in  Chicago,  and  when  we  inquire  to  which 
of  these  frame  buildings  the  policy  must  be  applied,  we  find 
that  the  main  and  front  building  is  the  only  one  answering 
completely  all  the  calls  in  the  policy.  It  was  property  con- 
tained in  that  building  that  the  company  insured,  and  no  other, 
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and  that  property  was  not  injured.     The  judgment  must  be 
affirmed. 

Judgment  affirmed. 


Henry  Liebenstein  vs.  The  Metropolitan  Insurance  Com- 
pany of  the  City  of  New  York. 

Fire  Insurance  :  Description  of  premises  in  which  the  insured  property 

is  situated. 
Liebenstein  v.  The  Baltic  Fire  Ins.  Co.,  ante,  301,  followed. 

Appeal  from  Cook.     Hon.  E.  S.  Williams,  J. 
Rosenthal  dk  Pence  and  William  Hopkins,  for  appellant. 
Asay  <&  Lawrence,  for  appellee. 

*  Per  Curiam:     This  case  is  in  all  respects  identical  [306*] 
with  that  of  Liebenstein  v.  The  Baltic  Fire  Ins.  Co.,1 
and  the  opinion  in  that  case  will  apply  in  this. 

Reversed  and  remanded. 


Jonathan  Depuy  vs.  Daniel  J.  Schuyler. 


1.  Promissory  Notes  :  Presumption  as  to  bona  fides  of  it 
The  established  doctrine  as  to  negotiable  paper  is,  that  the  indorsee  of 

a  note,  in  the  absence  of  proof  to  the  contrary,  is  presumed  to  have 
taken  it  in  the  due  course  of  trade,  before  maturity,  for  value  and 
bona  fide.  A  person  questioning  the  fairness  of  the  transaction,  to 
defeat  a  recovery,  must  prove  that  it  was  not  for  value,  or  that  it  was 
made  for  a  fraudulent  purpose. 

2.  Same  :    Indorsement  without  date  presumed  to   have  been  made   before 

maturity. 
Where  the  indorsement  of  a  promissory  note  is  without  date,  the  pre- 
sumption of  law  is,  that  it  was  made  before  the  note  became  due. 

3.  Same:  Fraud  and  circumvention. 

As  against  a  bona  fide  indorsee  of  a  promissory  note,  before  maturity, 
the  maker  can  only  show  to  defeat  a  recovery,  that  the  original 
execution  of  the  note  was  obtained  by  fraud  and  circumvention. 

1  Ante,  p.  301. 
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4.  Same:  Same. 

The  fraud  and  circumvention  which  will  defeat  a  recovery  upon  a  prom- 
issory note  at  the  suit  of  a  bona  fide  indorsee,  before  maturity,  must 
consist  in  obtaining  the  making  or  executing  the  note,  and  not  in 
relation  to  the  consideration.1 

5.  Stamps  :  Wot  necessary  upon  appeal  bonds. 

"Where  there  was  a  stamp  upon  the  summons  by  which  the  defendant 
was  brought  into  court,  no  stamp  is  necessary  upon  tjae  appeal  bond 
from  the  judgment  of  the  justice  of  the  peace,  as  such  bond  is  not 
process. 

Appeal  from  Zee.     Hon.  W.  W.  Heaton,  J. 

Assumpsit  in  justice's  court  by  Schuyler,  as  indorsee,  against 
Depuy,  as  maker,  of  a  promissory  note  payable  to  the  Union 
Dispatch  Company,  or  bearer,  and  by  the  company  indorsed  to 
Schuyler.  The  cause  was  appealed  from  the  judgment  of  the 
justice  of  the  peace,  which  was  for  the  defendant,  to  the  cir- 
cuit court,  where  the  verdict  and  judgment  were  for  the 
plaintiff. 

Goodwin  &  Williams,  for  appellant. 

Charters  <&  Truesdell,  for  appellee. 

[307*]  *  Bkeese,  C.  J.  It  is  unnecessary  to  discuss  the  ques- 
tions made  on  this  record,  as  the  established  doctrine  of 
this  state  as  to  negotiable  paper  is,  that  the  indorsee  of  a  note,  in 
the  absence  of  proof  to  the  contrary,  is  presumed  to  have  taken 
it  in  the  due  course  of  trade,  and  before  maturity,  and  for  value 
and  bona  fide.  A  person  questioning  the  fairness  of  the 
transaction,  to  defeat  a  recovery,  must  prove  that  it  was  not 
for  value,  or  that  it  was  made  for  a  fraudulent  purpose.  Wight- 
man  v.  Hart,  37  111.  123;  Mulford  v.  Shepard,  1  Scam.  583. 

The  indorsement  in  this  case  being  without  date,  the  pre- 
sumption of  law  is,  that  it  was  made  before  the  note  became 
due,  and  the  maker  can  only  show,  in  such  case,  to  defeat  a 
recovery,  that  the  original  execution  of  the  note  was  obtained 
by  fraud  and  circumvention  (Mobley  v.  Ryan,  14  111.  51);  and 
what  constitutes  this  fraud  and  circumvention  is  explained  by 

1  See  Latham  v.  Smith,  ante,  25 ;  Shipley  v.  Carroll,  ante,  285. 
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this  court  in  Woods  v.  Hynes,  1  Scam.  103,  and  Mulford  v. 
Shepard,  supra.     It  must  consist  in  obtaining  the  mak- 
ing or  *  executing  the  note,  not  in  relation  to  the  con-  [308*] 
sideration.     Adams  v.  Wooldridge,  3  Scam.  255;  Eas- 
ter v.  Ifinard,  26  111.  494. 

Upon  the  point  that  no  stamp  was  affixed  to  the  appeal 
bond,  on  taking  an  appeal  from  the  justice  of  the  peace,  we 
have  to  say,  there  was  a  stamp  on  the  summons  by  which  the 
appellee  was  brought  into  court,  and  no  stamp  was  necessary 
upon  the  bond,  and  that  was  not  process. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


James  H.  Rees  and  Enos  Ayres  vs.  Harmon  Spruance. 

1.  Bkokers:    Special  agreement. 

An  offer  by  an  owner  of  property  to  pay  a  broker  all  lie  can  get  for  the 
property  over  a  certain  sum,  will  not  render  the  owner  liable  to  the 
broker  for  commissions  if  the  owner  sell  the  property,  to  a  customer 
sent  to  him  by  the  broker,  for  a  less  sum  than  that  named. 

Note. —  Any  one  dealing  with  a  person  whom  he  knows  to  be  a  broker, 
is  presumed  to  know  that  the  broker  is  acting  as  agent  for  some  third 
person.  Baxter  v.  Duren,  29  Me.  434  A  broker  employed  to  sell  at  a  cer- 
tain price  cannot  recover  commissions  unless  he  sells  on  those  terms. 
Jacobs  v.  Kolff,  2  Hilt.  133.  If  an  agent  make  a  sale  which  his  principal 
wrongfully  repudiates,  he  is  entitled  to  his  commissions,  even  if  (but  see 
contra,Y ennum  v.  Gregory,  21  Iowa,  326),  after  such  repudiation  the  agent, 
to  protect  the  purchaser,  give  him  a  contract  to  convey ;  but  the  principal 
may  offset  against  the  commissions  the  cost  and  damages  incurred  by  him 
in  consequence  of  the  agent  having  given  the  contract  to  convey  after  his 
authority  was  repudiated.  McEwen  v.  Kerfoot,  37  111.  530.  He  cannot 
rescind  without  consent  of  principal.  Saladin  v.  Mitchell,  45  111.  79.  For 
distinction  between  sales  made  and  contracts  to  sell ;  commissions  being 
only  recoverable  on  the  former,  see  Garnhart  v.  Rentcbler,  72  111.  535.  To 
be  entitled  to  commissions,  the  agent  must  strictly  conform  to  the  author- 
ity conferred  on  him.  Hoyt  v.  Shepherd,  70  111.  309.  But  ratification  may 
be  inferred  from  circumstances.  Searing  v.  Butler,  69  111.  75 ;  Cairo  &  St. 
Louis  R.  R.  Co.  v.  Mahoney,  82  id.  73;  Darst  v.  Gale,  83  id.  136;  Roby  v. 
Cossit,  78  id.  638 ;  Hoyt  v.  Tuxbury,  70  id.  331 ;  Toledo,  W.  &  W.  R.  R.  Co. 
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2.  Same  :  When  entitled  to  commissions. 
If  the  owner  of  property  engages  a  broker  to  assist  him  in  making  a  sale 
thereof,  and  stipulates  that  no  commissions  shall  be  paid  unless  a 
certain  price  is  procured,  such  contract  will  be  the  measure  of  the 
rights  and  obligations  of  the  parties.  If  the  broker  does  not  find  a 
purchaser  who  will  give  the  price  fixed,  he  does  not  earn  his  com- 
■missions.  If  he  does  find  one  thus  willing,  he  will  be  entitled  to  his 
commissions,  and  the  owner  of  the  property  can  not  defeat  his  claim 
by  voluntarily  selling  to  [the  purchaser  thus  found,  at  a  less  price. 
Such  an  act  would  be  a  fraud  upon  the  broker. 

But  the  broker  who  has  acted  under  such  a  contract  must,  in  order 
to  maintain  an  action  for  his  commissions,  prove  that  he  had  found 
a  purchaser  ready  to  give  the  required  price. 

0.  Elliott,  76]  id.  67.  And  a  subsequent  ratification  is  equivalent  to  an 
original  authority.  Morris  v.  Tilson,  81  111.  607.  But  see  contra,  as  to  the 
date  of  authority,  Lachner  v.  Salomon,  9  Wis.  129 ;  and  as  to  effect,  Dodge 
v.  Hopkins,  14  Wis.  630.  But  the  ratification  cannot  be  partial,  but  an 
acceptance  of  part,  with  knowledge  of  the  whole,  will  be  deemed  an 
acceptance  of  the  whole.  81  111.  607;  Beale  v.  Park  Fire  Ins.  Co.  16  Wis. 
241;  11  id.  180;  Fargo  v.  Ladd,  6  id.  106;  Paine  v.  Wilcox,  16  id.  202;  31 
Iowa,  547;  16  id.  74.  The  powers  of  an  agent  interpreted  in  connection 
with  the  usages  of  the  trade.  Thompson  v.  Elliott,  73  111.  221 ;  Phillips  v. 
Moir,  69  id.  155 ;  U.  S.  Life  Ins.  Co.  v.  Advance  Co.  80  id.  549.  He  may 
act  for  both  parties.  Herman  v.  Martineau,  1  Wis.  151.  Upon  money 
retained  as  a  forfeit,  the  purchaser  not  being  bound  to  pay  more,  the  agent 
is  entitled  to  commissions  only  on  the  sum  paid,  not  on  the  entire  value 
of  the  property.  Pierce  v.  Powell,  57  111.  323.  A  broker  employed  to  sell 
real  estate  earns  his  commissions  if  he  find  a  purchaser  ready  and  willing 
to  complete  the  purchase  on  the  terms  agreed  on,  though  the  vendor 
change  his  mind.  Kock  v.  Emmerling,  22  How.  69;  Bailey  v.  Chapman, 
41  Mo.  536 ;  McGavock  v.  Woodlief,  20  How.  221 ;  Glentworth  v.  Luther, 
21  Barb.  145;  Doty  v.  Miller,  43  id.  529;  Middletown  v.  Findlia,  5  Cal.  76; 
Chilton  v.  Butler,  1  E.  D.  Smith,  150 ;  Morgan;  «.  Mason,  4  id.  636 ;  Clapp 
v.  Hughes,  1  Phil.  382.  But  see,  also,  Barnhardt  v.  Monnot,  34  Barb.  (N. 
Y.)  90.  If  a  broker  reports  an  offer  to  his  principal  without  making 
known  from  whom  it  came,  and  the  principal  subsequently  sell  through 
another  broker  to  the  same  purchaser  at  the  same  price,  the  seller  not 
knowing  the  fact,  and  the  sale  being  completed  before  notice  is  given  him 
thereof,  the  first  broker  cannot  recover  his  commissions.  Tinges  v.  Moale, 
25  Mo.  480.  Broker  acting  for  both  parties  without  informing  either  that 
he  is  acting  for  the  other,  cannot  recover  commissions,  and  evidence  of 
custom  to  charge  commission  to  both  parties  in  such  cases  is  inadmissible. 
Farnsworth  v.  Hammer,  1  Allen  (Mass.),  494;  S.  P.  Walker  v.  Osgood,  98 
Mass.  348.  Contra,  see  Herman  v.  Martineau,  1  Wis.  151.  If  he  brings 
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3.  Same:    Same. 

But  if  the  owner  of  property  employs  a  broker  to  make  sale,  or  to  find 
a  purchaser,  without  any  special  agreement  as  to  commissions, 
although  he  may  name  the  price  at  which  the  property  is  to  be  sold, 
and  authorize  its  sale  only  at  that  price,  yet,  if  the  broker  finds  a 
purchaser  to  whom  the  owner  decides  to  sell  at  a  less  price,  the 
broker  will  be  entitled  to  compensation  for  the  services  rendered. 
The  broker  having  rendered  the  owner  a  service  in  finding  him  a 
purchaser  whom  he  chose  to  accept,  should  receive  a  reasonable 
compensation,  unless  precluded  by  the  terms  of  his  contract  of 
employment. 

4.  Same:    Same. 

Merely  telling  a  broker  on  the  street,  in  reply  to  a  question  asked  by 
him  about  the  price  of  certain  property  understood  to  be  for  sale, 
that  he  may  have  all  he  can  get  for  the  property  over  a  certain  sum, 
in  the  absence  of  proof  that  the  purchaser  sent  by  the  broker  was 
ready  to  give  more  than  such  sum,  does  not  amount  to  an  employ- 
ment of  the  services  of  the  broker,  so  as  to  entitle  him  to  commis- 
sions on  whatever  price  the  property  may  bring,  being  less  than  such 
stated  sum. 

Error  to  Cook.     Hon.  E.  S.  Williams,  J. 
F.  JPulver,  for  plaintiffs  in  error. 
E.  W.  Evans,  for  defendant  in  error. 

*  Lawrence,  J.  This  was  an  action  brought  by  Rees  [309*] 
and  Ayres  against  Spruance,  to  recover  commissions  for 
the  sale  of  real  estate.  The  plaintiff's  put  the  defendant  on  the 
stand  as  a  witness,  who  testified  that  he  told  Rees,  who  met  him 
on  the  street  and  inquired  of  him  in  regard  to  the  property  (a 
house  on  Wabash  avenue,  in  the  city  of  Chicago),  that  he  would 
sell  it  so  as  to  net  him  $20,000;  that  if  Rees  could  sell  it  for 

the  parties  together,  though  principal  negotiates  the  sale,  he  can  recover. 
Shepherd  v.  Hedden,  29  N.  J.  L.  (5  Dutch.)  335 ;  Stillman  v.  Mitchell,  2 
Robt.  523.  But  not  if  the  principals  have  refused  expressly  to  employ 
him,  and  he  merely  send  a  purchaser  to  whom  they  sell.  Pierce  v.  Thomas, 
4  E.  D.  Smith,  354.  And  not  if  he  is  not  a  broker,  but  merely  informs  the 
broker.  Holly  v.  Townsend,  16  How.  Pr.  125.  Revocation  will  not  affect 
his  claim  if  his  services  rendered  previous  thereto  contributed  to  the  sale. 
Stillman  v.  Mitchell,  2  Robt.  523.  If  the  broker's  advertisement  introduce 
the  parties  and  is  the  efficient  cause  of  the  sale,  he  earns  his  commission. 
Power  v.  Kane,  5  Wis.  265. 
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$20,500,  lie  might  have  the  $500;  that  this  was  the  only  con- 
versation he  ever  had  with  Rees  on  the  subject;  that  some 
months  thereafter  he  sold  the  property  to  Mr.  Gridley  for 
$19,500;  that  Mr.  Gridley  came  to  his  house  in  the  evening, 
and  said  he  had  come  from  Rees,  from  whom  he  had  learned 
the  property  was  for  sale;  that  he  knew  Rees  was  a  real  estate 
broker,  and  kept  an  office  for  the  sale  of  real  estate,  but  he  never 
authorized  him  to  sell  this  property. 

The  plaintiffs  asked  the  following  instruction: 

"  The  jury  are  instructed,  that,  if  the  defendant  placed  the 
property  sold  in  the  hands  of  the  plaintiffs  for  sale,  or  gave 
them  authority  to  sell,  and  that  afterwards  a  purchaser  was 
sent  by  the  plaintiffs  to  defendant,  with  whom  defendant  made 
a  bargain  for  the  sale  of  the  property,  and  to  whom  it  was 
actually  sold,  that  then  the  plaintiffs  are  entitled  to  their  com- 
missions." 

This  instruction  the  court  refused,  but  instead  thereof  gave 
the  following: 

"  The  jury  are  instructed,  that,  if  they  believe,  from  the  evi- 
dence, the  defendant  placed  the  property  sold  in  the  hands  of 
the  plaintiffs  for  sale,  without  any  special  agreement  as 
[310*]  to  *  terms,  and  that  afterwards,  and  while  it  was  so  in 
plaintiffs'  hands,  a  purchaser  was  sent  by  plaintiffs  to 
defendant,  with  whom  defendant  made  a  bargain  for  the  sale  of 
the  property,  and  to  whom  it  was  actually  sold,  that  then  the 
plaintiffs  are  entitled  to  their  commission  upon  such  sale,  pro- 
vided that  there  was  no  express  agreement  or  understanding 
between  defendant  and  plaintiffs  as  to  the  terms  upon  which 
the  sale  should  be  made." 

If  the  owner  of  property  engages  a  broker  to  assist  him  in 
making  a  sale  thereof,  and  stipulates  that  no  commission  shall 
be  paid  unless  a  certain  price  is  procured,  such  contract  would 
of  course  be  the  measure  of  the  rights  and  obligations  of  the 
parties.  If  the  broker  does  not  find  a  purchaser  who  will  give 
the  price  fixed,  he  does  not  earn  his  commissions.  If  he  does 
find  one  thus  willing,  he  would  be  entitled  to  his  commissions, 
and  the  owner  of  the  property  could  not  defeat  his  claim  by 
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voluntarily  selling  to  the  purchaser  thus  found,  at  a  less  price. 
Such  an  act  would  be  a  fraud  upon  the  broker.  But  the  broker 
who  has  acted  under  such  a  contract  must,  in  order  to  maintain 
an  action  for  his  commissions,  prove  that  he  had  found  a  pur- 
chaser ready  to  give  the  required  price. 

But  if  the  owner  of  property  employs  a  broker  to  make  sale, 
or  to  find  a  purchaser,  without  any  special  agreement  as  to  com- 
missions, although  he  may  name  the  price  at  which  the  prop- 
erty is  to  be  sold,  and  authorize  its  sale  only  at  that  price,  yet, 
if  the  broker  finds  a  purchaser  to  whom  the  owner  decides  to 
sell  at  a  less  price,  the  broker  would  undoubtedly  be  entitled 
to  compensation  for  the  services  rendered.  Such  compensation 
might  be  less  than  the  full  commissions  of  brokers,  who  have 
sold  at  the  full  price  demanded  by  the  owner,  but  the  broker 
has  nevertheless  rendered  the  owner  a  service  in  finding  him  a 
purchaser  whom  he  chose  to  accept,  and  should  receive  a  rea- 
sonable compensation,  unless  precluded  by  the  terms  of  his  con- 
tract of  employment. 

Although  the  instruction  given  in  this  case  was  not  as  pre- 
cise as  it  should  have  been,  we  do  not  think,  on  an  ex- 
amination *of  the  evidence,  it  can  have  misled  the  jury.  [311*] 
It  laid  clown  no  incorrect  rule,  and  can  only  be  objected 
to  as  not  being  sufficiently  specific.     But,  on  examining  the 
evidence,  we  find  there  was  no  employment  of  the  plaintiffs 
as  brokers.     The  witness  expressly  denies  that,  and  says  he 
merely  told  Rees,  on  the  street,  he  might  have  all  he  could 
get  for  the  property,  over  a  certain  sum.     This  offer  he  would 
doubtless  have  made  to  any  one,  and  it  did  not  amount  to  an 
employment  of  the  services  of  the  broker.      If  the  plaintiffs 
had  proven  that  the  purchaser  sent  by  them  to  the  defendant 
was  ready  to  give  more  than  the  $20,000,  they  would  have 
been  entitled  to  recover  such  excess,  as  their  commissions.    But 
no  proof  of  that  sort  was  made,  and  the  property  was  actually 
sold  for  $500  less  than  the  price  named  to  the  broker.     "We  can 
not  hold  that  a  mere  proposition  of  this  sort,  made  upon  the 
street,  in  reply  to  a  question  asked  by  a  broker  about  the  price 
of  a  certain  property  understood  to  be  for  sale,  amounts  to  an 
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employment  of  the  broker,  so  as  to  entitle  him  to  commissions 
on  whatever  price  the  property  might  bring.  The  defendant,  it 
is  true,  found  a  purchaser  through  information  furnished  by  the 
broker,  and  would  seem  to  be  under  a  moral  obligation  to  give 
him  a  reasonable  compensation  for  the  services  thus  rendered ; 
but,  as  he  had  never  employed  him,  the  obligation  is  of  that 
imperfect  character  which  the  law  can  not  enforce.  The  judg- 
ment must  be  affirmed. 
Judgment  affirmed. 


The  Chicago  &  Great  Eastern  Railway  Company  vs.  John 

S.  Vosburgh. 

1.  Measure  op  Damages;    Evidence:    Parol  evidence  inadmissible  to 

contradict  or  vary  compensation  stipulated  in  a  special  contract. 
Where  labor  is  performed  under  a  special  contract  fixing  the  amount  of 
compensation  therefor,  the  contract  and  it  alone  must  control  in  fix- 
ing the  amount  of  compensation  to  be  paid.  The  compensation  in 
such  case  forms  a  part  of  the  agreement  and  can  not  be  altered  or  va- 
ried by  parol  evidence  showing  that  the  work  was  worth  less  than 
was  agreed  to  be  paid  for  it. 

2.  Contracts  ;    Measure  op  Damages  :    Compensation  for  extra  labor. 
Where  extra  labor  is  performed  or  materials  furnished  of  the  same  char- 
acter as  other  portions  agreed  for  in  a  special  contract,  and  for  which 
latter  the  price  is  specified  in  the  contract,  it  will  be  inferred  that  the 
additional  work  and  materials  are  to  be  paid  for  at  the  same  rate.1 

1  See  Western  Union  R.  R.  Co.  v.  Smith,  75  111.  496. 

Note.  —  Building  Contracts.  Extra  Work  and  Extra  Pay.  Labor 
and  Materials.  A  contract  to  embank  and  grade  in  conformity  to  the 
contract  of  C  E.  &  Co.,  will  not  entitle  its  holder  to  pay  for  any  embank- 
ment or  excavation  not  allowable  to  C.  E.  &  Co.  on  their  contract.  Reed 
v.  Hobbs,  2  Scam.  297.  Agreement  to  abide  by  the  measurement  of  a  particu- 
lar person  may  be  conclusive.  M^cAvoy  v.  Long,  13  111.  147;  Blake  v.  City 
of  Dubuque,  2  Iowa,  402 ;  Baesen  v.  Baehr,  7  Wis.  516.  See  also  Mills  v. 
Weeks,  21  111.  568.  But  the  certificate  of  his  assistant  is  not.  Snell  v. 
Brown,  71  111.  133.  And  his  own  decision  may  be  impeached  for  fraud.  Id. 
133.  An  agreement  to  qlear,  grub  and  pile  the  brush  on  certain  land  does 
not  include  the  removal  of  large  trees.  Holmes  v.  Stummell,  15  111.  412. 
Agreement  to  do  all  the  work  on  walls  and  partitions,  as  per  plans,  etc., 
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3    Same:    Same. 

But  where  other  work  is  done  not  embraced  in  or  provided  for  by  the 
agreement,  and  of  a  character  the  value  of  which  can  not  be  fixed  by 
the  price  agreed  to  be  paid  by  the  contract,  then  a  different  rule  prevails 
and  the  person  performing  it  is  entitled  to  recover  according  to  its 
reasonable  worth.  (Illustrated  by  the  case  of  the  change  of  the  plan 
for  constructing  a  building,  so  as  to  require  extra  materials  and  labor.) 

means  all  the  walls,  etc.,  intended  by  the  latter,  and  not  merely  all  that 
were  in  existence  when  the  contract  was  made.  Higgins  v.  Lee,  16  111. 
496.  The  engineer  who  is  to  arbitrate  is  the  one  holding  that  office  when 
the  estimates  are  to  be  made.  North  L.  R.  Co.  v.  McGrann,  33  Penn.  530. 
If  B  agrees  to  work  for  half  the  salary  of  A,  and  A's  salary  is  increased 
retrospectively,  B  shares  in  the  increase.  Adair  v.  Maxwell,  17  111.  98. 
How  far  the  architect's  decision  will  prevail  if  the  owners  refuse  to  arbi- 
trate, and  the  matter  comes  into  court.  Parmelee  v.  Hambleton,  24  111. 
605.  The  contractor  is  not  concluded  by  measurements  made  ex  parte, 
but  is  entitled  to  notice  and  the  opportunity  to  be  present.  McMahon  v. 
N.  Y.  &  Erie  R.  R.  Co.  20  N.  Y.  463.  An  agreement  to  pay  another  what- 
ever  he  may  see  proper  to  charge,  is  an  agreement  to  pay  what  the  services  are 
reasonably  worth.  Van  Arman  v.  Byington,  38  111.  443.  An  agreement 
to  receive  and  return  sheep  in  "  good  marketable  condition,"  means,  if  the 
sheep  received  were  diseased,  then  those  returned  shall  be  as  nearly 
good  and  marketable  as  those  received.  Peck  v.  Brewer,  48  111.  54.  A 
subscription  payable  on  the  erection  of  a  building,  is  payable  prior  to 
its  completion,  viz.,  when  the  walls  are  up  and  the  materials  on  the 
ground  to  complete  it.  Johnston  v.  Ewing  F.  University,  35  111.  518.  If 
a  contractor  whose  work  is  wrongfully  delayed  for  want  of  materials,  in- 
stead of  abandoning  the  contract,  resumes  work  on  the  arrival  of  the  ma- 
terials, and  when  the  season  and  weather  render  his  work  more  costly,  he 
cannot  recover  extra  pay.  Western  Union  R.  R.  Co.  v.  Smith,  75  111.  496. 
But  see,  contra,  Tobey  v.  Price,  75  id.  645.  No  deduction  for  delay  can  be 
claimed  by  the  owner  where  the  delay  is  due  to  other  contractors  on  the 
same  work.  Taylor  v.  Kenn,  79  111.  181 ;  Marsh  v.  Kauff,  189.  If  the  work 
relate  to  the  same  subject  matter,  but  exceed  in  quantity  that  defined  in 
the  specifications,  and  the  employer  require  the  excess  to  be  done,  it  may 
be  recovered  as  extra  work.  Donlin  v.  Daegling,  80  111.  608 ;  Western 
Union  R.  R.  Co.  v.  Smith,  75  id.  496 ;  and  whether  it  is  extra  work  is  a  fact 
for  the  jury.  Id.  Builders  not  responsible  for  the  fall  of  a  building  which 
they  erect  in  accordance  with  the  plans  and  the  owner's  directions.  Clark 
v.  Pope,  70  111.  128 ;  but,  if  they  depart  from  the  plans,  they  guaranty  the 
stability  and  durability  of  the  whole.  Id.  A  contract  for  building  a  rail- 
road, by  which  85  per  cent,  of  the  work  done  is  to  be  paid  on  estimates  of 
the  engineer,  and  the  balance  on  completion,  is  not  an  entire  contract,  and 
may  be  recovered  under,  notwithstanding  the  engineer  declares  the  work 
abandoned.    Jackson  v.  Cleveland,  15  Wis.  107.    A  contract  to  do  all  the 
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4.  Same:  Same. 
Where,  by  the  construction  given  by  the  parties  thereto,  to  a  contract, 
for  building  an  embankment  for  a  railway  company,  the  company 
was  to  furnish  the  earth,  which  was  to  be  taken  from  a  particular 
place ;  and  the  contractor  was  subsequently  required  b}*  the  company 
to  take  the  earth  from  a  more  distant  place :  Held,  that  this  was  a 
change  of  the  mode  of  executing  the  contract  which  was  not  strictly 
extra  work,  but  was  other  and  additional  work,  which  he  had  the 
right  to  refuse  to  do,  unless  he  should  be  compensated  for  the  addi- 
tional labor  and  expense  which  such  a  change  would  involve.  And 
this  was  so,  notwithstanding  the  written  agreement  declared  he  should 
not  charge  for  extra  labor.  The  company  could  not  under  this  clause 
require  the  contractor  to  perform  unnecessary  or  unreasonable  labor, 
and  if  the  change  in  the  place  for  getting  the  earth  was  unreasonable 
and  involved  additional  cost,  the  contractor  was  entitled  to  extra 
compensation  beyond  that  fixed  by  the  agreement,  equal  to  the  in- 
crease of  expense. 

ballasting  and  train  work  "required  by  the  company,"  means  not  all  that 
is  required  to  make  the  road  serviceable,  but  all  the  company  wish  to  have 
done.  Wells  v.  Milw.  &  St.  P.  R.  R.  Co.  30  Wis.  605.  If  the  engineer 
selected  by  the  contract  fail  to  make  the  estimates  on  which  the  contractor 
is  to  be  paid,  the  latter  may  have  them  made  by  another,  and  recover  on 
his  evidence.  Crawford  v.  Wolf,  29  Iowa,  567 ;  McMahon  v.  N.  Y.  &  Erie 
R.  R.  Co.  20  N.  Y.  463.  When  full  performance  dispensed  with.  Devlin 
v,  2d  Av.  R.  R.  Co.  44  Barb.  81.  An  agreement  that  the  engineer  shall  de- 
cide all  disputes,  does  not  make  him  the  final  umpire  or  prevent  a  recov- 
ery in  the  courts.  Jennison  v.  Gray,  29  Iowa,  537.  But  see  Vanderwerker 
v.  Vermont  Cent.  R.  R.  Co.  27  Vt.  130 ;  Herrick  v.  Same,  id.  673.  Its 
validity  doubted.  36  N".  H.  458.  Effect  of  a  note  being  payable  when  a 
court  house  is  complete.  See  Levally  v.  Harmon,  20  Iowa,  433.  The 
written  contract  will  cover  the  work  embodied  in  it,  if  adhered  to,  but  if 
abandoned,  the  recovery  is  on  the  quantum  meruit  for  the  part  done  after 
abandoning  the  special  contract.  Mather  v.  Butler  Co.  28  Iowa,  253; 
Hummer  v.  Lockwood,  3  G.  Gr.  90.  See,  as  to  measure  of  recovery  in  such 
cases,  Smith  v.  Bristol,  33  Iowa,  24.  If  the  model  for  building  a  mill  is 
departed  from  by  consent,  there  can  be  no  setoff  on  account  of  such  de- 
parture. McCausland  «.  Cresap,  3  G.  Gr.  161.  If  the  building  is  defect- 
ively done,  without  consent,  the  recovery  is  on  quantum  meruit^  deducting 
from  the  contract  price,  as  damages,  so  much  as  it  is  worth  less  than  it 
would  have  been  worth  if  done  according  to  the  contract.  Davis  v.  Fish, 
1  G.  Gr.  406;  Cruikshank  v.  Mallory,  2  id.  257;  McClay  v.  Hedge,  18  Iowa, 
66;  Pixler  v.  Nichols,  8  id.  106.  (But  can  he  if  he  abandons  his  work  of 
his  own  accord  ?  2  Iowa,  264.)  If  the  contract  to  build  a  road  to  the 
satisfaction  of  the  engineer,  provide  that  no  extra  work  is  to  be  charged 
for,  and  the  work  is  once  done  according  to  the  direction  of  the  engineer, 
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5.  Contracts:     Construction  given  oy  the  parties. 

Where  a  contract  for  the  building  of  an  embankment  for  a  railway 
company  was  silent  as  to  which  party  was  to  furnish  the  earth,  and 
as  to  the  place  from  which  it  was  to  be  taken,  but  a  construction  was 
given  to  it  by  the  parties  by  the  company's  giving  the  contractor  per- 
mission to  take  earth  from  a  particular  place,  with  reference  to  which 
permission  he  contracted:  Held,  that  the  parties  were  bound  by  the 
construction  given  by  them  to  the  contract;  and  the  company  had  no 
right  to  require  the  contractor  to  go  an  unreasonable  distance  away 
for  the  earth. 

6.  New  Trials  :     Verdict  against  the  evidence. 

Where  the  evidence  is  contradictory  and  conflicting,  it  is  the  province 
of  the  jury  to  weigh  and  consider  all  the  evidence,  and  to  give  it  and 
every  part  of  it,  such  weight  as  they  believe  it  entitled  to  receive ; 

but  he  afterward  require  it  to  be  enlarged,  and  it  is  done,  it  cannot  be  re- 
covered as  extra  work.  Vanderwerker  v.  Vermont  Cent.  R.  R.  Co.  27  Vt. 
125 ;  Barker  v.  Rutland  R.  R.  Co.  id.  766.  But  if  it  was  known  to  plaintiffs 
that  the  company  had  paid  similar  claims  to  others,  and  this  induced  them 
to  perform  the  work,  then  it  would  be  otherwise.  Id.  The  sale  to  a  rail- 
way company  of  500  feet  of  land  "  for  materials  "  for  embankment,  will 
not  preclude  a  recovery  for  so  cutting  down  and  excavating  on  this  land 
as  to  cause  other  land  to  fall  in.  Ludlow  v.  Hudson  R.  R.  Co.  6  Lansing, 
128.  In  a  contract  for  railroad  building,  including  excavation,  the  con- 
tractors viewing  the  ground  and  making  their  own  estimate  of  the  char- 
acter of  the  work,  an  excess  of  rock  excavation  over  the  quantity  expected 
is  not  extra  work.  Cannon  v.  Wildman,  28  Conn.  472.  Nor  will  a  pro- 
vision in  a  contract  for  earth  excavation  that  rock  is  to  be  extra,  include 
hard  pan  in  the  extra.  Nesbitt  v.  Louisville,  C.  &  C.  R.  R.  Co.  2  Spears, 
697.  One  employed  by  the  day  or  year  in  a  particular  service,  may  claim 
extra  pay  for  other  services  rendered  on  request,  though  without  a  con- 
tract to  pay.  Cin.  etc.  R.  R.  Co.  v.  Clarkson,  7  Ind.  595.  If  one  accept 
building,  work  and  materials  clone  and  furnished  by  another,  though  not 
conforming  to  contract,  he  must  pay  the  value  not  exceeding  the  contract 
price.  Becker  v.  Hecker,  9  Ind.  497 ;  7  Blackf.  399 ;  3  Ind.  59 ;  4  id.  79, 
591 ;  McClure  v.  Secrist,  5  id.  31 ;  Ricks  v.  Yates,  id.  115 ;  Wheatley  v.  Mis- 
cal,  id.  142;  id.  261;  overruling  Cranmer  v.  Graham,  1  Blackf.  406;  Hoag- 
land  v.  Moore,  2  id.  167;  Decamp  v.  Stevens,  4  id.  24;  Swift  v.  Williams, 
2  Ind.  365 ;  Wolcott  v.  Yerger,  11  id.  84.  The  measure  of  the  recovery, 
if  the  work  be  done  in  good  faith,  with  intent  to  perform  the  contract,  is 
the  value  derived  by  the  defendant.  11  Ind.  84.  Plaintiff  need  not,  therefore, 
in  all  cases,  aver  a  performance  on  his  own  part.  Boyle  v.  Guysinger,  12 
Ind.  273;  Pickens  v.  Bozell,  11  id.  275;  Mills  v.  Riley,  7  id.  137.  If  pre- 
vented from  performing,  he  may  treat  the  contract  as  rescinded,  and  recover 
for  what  he  has  done.  Hoagland  v.  Moore,  2  Blackf.  167;  Alcorn  v.  Har- 
monson,  id.  235 ;  Cranmer  v.  Graham,  1  Blackf.  (2d  ed.)  p.  406. 
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and,  although  the  supreme  court  would  have  been  better  satisfied  if 
their  verdict  had  been  different,  yet,  if  it  is  not  unsustained  by  proof 
or  manifestly  against  the  weight  of  evidence,  it  will  not  be  disturbed. 

7.  Same:  Surprise. 
In  applications  for  new  trials  on  the  ground  of  surprise,  it  is  not  only 
necessary  that  the  party  should  have  been  surprised,  but  that  it  was 
in  a  matter  material  to  the  issue,  and  that  it  produced  injury  to  the 
party ;  that  it  was  not  the  consequence  of  neglect  or  inattention  on  the 
part  of  the  party  surprised ;  also  that  he  used  all  reasonable  efforts  to 
overcome  the  evidence  which  worked  the  surprise,  or  that  it  was  not 
within  his  power  to  have  done  so  by  the  employment  of  reasonable 
diligence. 

Appeal  from  Superior  Court  of  Chicago.  Hon.  John  A. 
Jameson,  J. 

This  was  an  action  of  assumpsit,  on  the  common  counts,  for 
work,  labor  and  materials  furnished  by  Vosburgh.  to  the  ap- 
pellant, in  the  fall  of  1865,  in  constructing  the  embankment 
for  a  second  or  side  track  alongside  of  one  already  constructed, 
from  the  intersection  of  appellant's  road  with  the  C,  B.  &  Q.  road 
south,  about  2J  or  3  miles,  to  its  divergence  to  the  Union  stock 
yards ;  crossing  the  111.  &  M.  canal.  Appellant  claimed  that  the 
work  was  done  under  a  written  contract,  which  had  not  been 
departed  from.  Appellee  contended  that  when  the  written  con- 
tract was  entered  into,  it  was  assumed  by  both  parties  that  earth 
enough  for  the  embankment  could  be  obtained  alongside  the 
track,  within  a  space  extending  twelve  feet  outside  a  line  of  tele- 
graph poles.  But  it  proved  otherwise,  and  Vosburgh  was 
ordered  to  stop  taking  earth  to  the  extent  required  from  such 
locality.  He  thereupon  refused  to  proceed  with  the  work  until, 
as  appellee  claims,  the  appellant's  superintendent  ordered  him 
to  do  the  work  independently  of  the  contract,  and  the  company 
would  make  it  right  with  him.  The  value  of  the  work  done 
was  $20,000;  payments,  $12,210.  Plaintiff  claims  $10,000. 
The  jury  find  for  the  plaintiff,  and  assess  his  damages  at 
$5,639.42.     Defendants  appeal. 

E.  Walker  and  Jones  &  Gardner,  for  appellants. 

Garrison  &  Blanchard,  for  appellee. 
374 


SEPTEMBER  TERM,  1867.  314 

The  Chicago  &  Great  Eastern  R'y  Co.  vs.  Yosburgh. 

*  Walker,  J.  This  was  an  action  .  of  assumpsit,  [313*] 
brought  by  appellee,  in  the  superior  court  of  Chicago, 
against  appellant,  to  recover  for  work  and  labor  done  and  ma- 
terials furnished.  The  plea  of  the  general  issue  was  filed,  and  a 
trial  had  before  the  court  and  a  jury,  resulting  in  a  verdict  for 
appellee  of  $5,639.42.  A  motion  for  a  new  trial  was  entered, 
which  the  court  overruled,  and  rendered  a  judgment  on  the 
verdict,  and,  to  reverse  it,  the  case  is  brought  to  this  court  by 
appeal.  The  errors  assigned  are  in  sustaining  the  objection 
made  by  plaintiff  to  the  evidence  offered  by  defendant,  and  in 
excluding  testimony  sought  to  be  introduced  by  him;  that  the 
verdict  is  against  the  law  and  the  evidence,  and  that  a  new  trial 
should  have  been  granted  by  reason  of  surprise  to  defendant 
below  on  the  trial. 

On  the  trial  below,  appellant  asked  a  witness,  "  what  was  the 
fair  value  of  the  work  which  Mr.  Hudson  proposed  to  have  you 
do?"  It  is  insisted  that  this  witness  had,  before  appellee  made 
the  contract,  examined  the  work  with  a  view  of  himself  contract- 
ing for  its  performance,  and  was  therefore  supposed  to  be  ac- 
quainted with  the  value  of  the  labor  necessary  to  its  performance. 
But  this  evidence  was  not  proper,  even  if  it  referred  to  the 
same,  as  appellee  did  the  work  under  a  special  contract,  and  the 
damages  must  be  measured  by  that  agreement.  Appellant  had 
no  right  to  prove  to  the  jury  that  the  work  embraced  in  the 
contract  was  worth  less  than  they  agreed  to  pay  for  its  perform- 
ance. This  question  was  not  directed  to  what  was  claimed  to 
have  been  work  done  outside  of  the  contract,  and  under  a  new 
agreement.  E"or  did  this  question  identify  the  particular 
work.  It  does  not  appear  that  *  the  question  referred  [314*] 
to  the  labor  performed  by  appellee.  For  aught  that  ap- 
pears from  the  question,  it  may  have  been  some  other  and 
entirely  different  from  that  performed  by  him.  This  question 
was  therefore  improper,  and  no  error  was  committed  in  reject- 
ing it. 

Appellant  then  offered  to  read  a  description  of  the  work,  as 
specified  in  the  contract,  to  this  witness,  and  then  to  ask  him 
whether  he  was  applied  to  by  the  company  to  perform  the  same 
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work,  and  if  so,  what  it  was  worth  at  the  time  of  making  the 
agreement.  Whilst  this  would  have  identified  the  work  as  the 
same,  still  it  would  have  been  liable  to  the  objection  that  it  pro- 
posed to  fix  a  different  mode  for  ascertaining  the  value  of  the 
labor  from  that  specified  and  agreed  upon  by  the  parties  in  their 
written  contract.  The  question  had  no  reference  to  what  was 
claimed  to  have  been  done  outside  of  the  agreement.  So  far  as 
labor  was  performed  under  the  agreement,  it,  and  it  alone,  must 
control  in  fixing  the  compensation  agreed  to  be  paid.  This  is  a 
rule  that  has  uniformly  governed.  It  enters  into  and  forms  a 
part  of  the  agreement  as  fully  as  any  other  portion  of  the  con- 
tract, and  cannot  be  altered  or  varied. 

So  far  as  other  work  was  done  not  embraced  in  or  provided 
for  by  the  agreement,  and  of  a  character,  the  value  of  which 
could  not  be  fixed  by  the  price  agreed  to  be  paid  by  the  contract, 
then  a  different  rule  would  prevail,  and  the  person  performing 
it  would  recover  according  to  its  value.  But  where  the  extra 
labor  performed  is  of  the  same  character  as  other  portions 
agreed  for,  and  the  price  specified,  it  will  be  inferred  that  the 
additional  work  is  to  be  paid  for  at  the  same  rate.  But  labor 
of  a  different  character  could  not  have  been  intended  to  be  gov- 
erned by  rates  fixed  for  other  kinds  of  labor.  If  a  builder  were 
to  undertake  to  construct  a  building,  and  the  plan  were,  by  con- 
sent of  the  parties,  changed  so  as  to  require  the  use  of  more  ma- 
terials and  labor  than  was  specified,  and  no  agreement  was  made 
in  reference  to  the  price  of  extra  work,  it  would  be  inferred  that 
the  price  fixed  for  furnishing  the  materials  and  labor  by  the 
contract  was  intended  to  govern. 

If,  however,  the  plan  were  so  far  changed  as  to  embrace 
[SIS'55']  *some  other  description  of  work  contemplated  by  the 
original  contract,  then  the  builder  would  be  entitled  to 
recover  according  to  its  reasonable  worth. 

If,  in  this  case,  permission  was  given  to  appellee  to  take 
earth  from  a  particular  place,  and  he  contracted  with  a  view 
to  that  permission,  he  had  a  right  to  insist  upon  taking  it  from 
that  place.  And  if  the  company  were  to  furnish  the  earth 
(and  it  seems  they  so  understood  the  agreement,  as  they  pro- 
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cured  it,  in  part  at  least,  from  the  officer  having  charge  of  the 
canal),  then  they  have  no  right  to  insist  that  appellee  should 
have  furnished  it  under  the  agreement.  It  is  true,  the  con- 
tract is  silent  as  to  which  party  was  to  furnish  the  earth,  but 
the  parties  themselves  gave  a  construction  to  the  agreement, 
and  they  should  be  bound  by  it.  And  when  the  agent  of  the 
company  directed  appellee,  when  he  first  entered  upon  the  per- 
formance of  the  agreement,  where  to  obtain  the  earth  for  the 
work,  and  he  commenced  at  that  place,  it  must  be  understood 
that  they  gave  the  construction  to  the  agreement  that  the 
necessary  earth  was  to  be  taken  from  that  place,  unless  from 
any  thing  then  said  it  can  be  inferred  that  such  was  not  the 
understanding.  And  so  far  as  we  can  see  from  this  record,  no 
other  place  was  at  that  time  spoken  of  where  any  portion  of 
the  earth  was  to  be  procured.  If,  then,  such  was  the  un- 
derstanding, appellee  had  the  right  to  insist  that  the  earth 
should  come  from  that  place  to  complete  the  contract  for  the 
embankment.  And  if  he  was  required  to  take  it  from  a  more 
distant  place,  he  had  the  right  to  refuse,  unless  he  should  be 
compensated  for  the  additional  labor  and  expense  which  such 
a  change  would  involve. 

Such  a  change  wTas  not  a  part  of  the  original  agreement.  It 
was  outside  of  it,  as  construed  by  the  parties  themselves,  and 
formed  the  proper  subject  of  a  new  agreement.  It  was  a 
change  of  the  mode  of  executing  the  contract,  which  was  not 
strictly  extra  work,  but  was  other  and  additional  work.  If 
this  agreement  required  the  company  to  furnish  the  ground 
from  which  the  earth  necessary  to  make  the  embankment  was 
to  be  taken,  and  they  gave  it  that  construction,  they 
were  *  bound  to  furnish  it  within  a  reasonably  conven-  [316*] 
ient  distance.  They  had  no  right  to  require  him  to  go 
miles  away  for  the  earth,  or  any  other  unreasonable  distance. 
And  wThen  they  insisted  upon  his  doing  so,  he  had  the  right  to 
insist  upon  additional  compensation,  notwithstanding  the  writ- 
ten agreement  declared  that  he  should  not  charge  for  extra 
labor. 

The  clause  in  the  contract  which  prohibits  such  a  claim,  de- 
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clares  that  the  contract  was  to  cover  the  entire  work  necessary 
to  be  done,  except  some  bridges  which  are  specified.  Under 
this  clause,  appellee  could  not  charge  for  culverts,  cattle  guards 
or  other  parts  of  the  work  necessary  to  complete  his  contract. 
They  were  embraced  within  its  terms.  He  could  not  say  that 
any  portion  of  the  work  was  better  in  construction  or  in  ma- 
terials than  was  contemplated  by  the  agreement,  or  that  he  had 
constructed  any  part  that  could  or  might  have  been  omitted, 
and  was,  therefore,  entitled  to  extra  compensation.  From  doing 
this,  he  was  prohibited  by  the  agreement.  Nor  could  appel- 
lant require  him  to  perform  unnecessary  or  unreasonable  labor 
in  the  construction  of  the  embankment;  and  if  the  change  in 
the  place  for  getting  the  earth  was  unreasonable,  and  involved 
additional  cost,  appellee  had  the  right  to  receive  additional 
compensation  beyond  that  fixed  by  the  agreement,  equal  to  the 
increase  of  expense. 

We  now  come  to  the  consideration  of  the  question,  whether 
the  evidence  sustains  the  finding  of  the  jury.  Whilst  it  de- 
pends upon  an  estimate  of  amounts  and  values,  yet  the  evi- 
dence is  contradictory  and  conflicting  as  to  those  amounts  and 
values.  If  the  evidence  of  either  party  is  alone  considered, 
there  will  be  found  to  exist  a  large  difference  in  the  result.  That 
of  appellee,  when  so  considered,  will  be  found  to  warrant  the 
jury  in  fixing  the  amount  of  damages  found  by  them,  and  if 
appellants'  evidence  was  regarded,  and  appellee's  excluded, 
the  conclusions  arrived  at  by  appellants'  counsel  would  seem 
to  follow.  But  it  was  the  province  of  the  jury  to  weigh  and 
consider  all  of  the  evidence,  and  to  give  it,  and  each  part  of  it, 
such  weight  as  they  believed  it  entitled  to  receive.     And,  in 

such  a  conflict,  it  is  not  the  duty  of  the  appellate  court 
[317*]  to  disturb  their  finding.     *  And,  whilst  we  should  have 

been  better  satisfied  had  the  amount  been  smaller,  and 
might  not  have  been  disposed  to  disturb  the  verdict  even  if  it 
had  been  in  favor  of  appellant,  still  we  cannot  say,  in  this  con- 
flict of  evidence,  that  the  verdict  is  unsustained  by  proof,  or 
that  it  is  so  manifestly  against  the  weight  of  evidence  that  it 
should  be  set  aside. 
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As  to  the  surprise  on  appellant  at  the  trial  below,  we  can  not 
discover  that  it  is  established  by  the  affidavits,  or,  if  so,  that 
it  is  of  that  character  that  requires  the  granting  a  new  trial. 
The  counter  affidavit  shows  that  a  larger  amount  than  the  sum 
agreed  upon  in  the  contract  had  been  claimed  and  demanded 
of  the  attorney  of  appellant.  This  certainly  apprised  them  of 
the  fact  that  additional  labor  was  claimed;  and  they  knew  that 
a  change  had  been  made  from  a  nearer  to  a  more  remote  place 
of  getting  earth.  It  was,  therefore,  not  a  matter  of  much  diffi- 
culty to  see  that  the  additional  sum  must  have  been  for  the  ad- 
ditional expense  in  procuring  the  earth.  Again,  the  affidavit 
does  not  disclose  the  fact,  if  it  existed,  that  Hudson  was  the 
only  witness  by  whom  the  condition  of  the  work  could  be 
shown  when  the  change  occurred,  or  that  there  were  not  other 
engineers  in  their  employment  at  the  time,  as  capable  of  mak- 
ing the  estimates  as  he  was;  or  that  his  attendance  could  not 
have  been  procured  by  the  use  of  the  telegraph  and  railway 
travel,  even  after  the  trial  disclosed  the  ground  relied  upon  for 
a  recovery,  as  it  seems  the  trial  lasted  three  days.  In  applica- 
tions for  new  trials  on  such  ground,  it  is  not  only  necessary 
that  the  party  should  have  been  surprised,  but  that  it  was  in  a 
matter  material  to  the  issue,  and  that  it  produced  injury  to  the 
party;  that  it  was  not  the  consequence  of  neglect  or  inatten- 
tion on  the  part  of  the  party  surprised;  also  that  he  used  all  rea- 
sonable efforts  to  overcome  the  evidence  which  worked  the 
surprise,  or  that  it  was  not  within  his  power  to  have  done  so  by 
the  employment  of  reasonable  diligence.  We  think  this  affi- 
davit fails  to  show  all  of  these  were  complied  with  by  appellant. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 
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[318*]  *  William  Hague  vs.  Frank  Porter. 

1.  Ejectment  :    Plaintiff  must  recover,  if  at  all,  on  the  strength  of  his  own 

title. 
In  ejectment,  the  plaintiff  must  recover  on  the  strength  of  his  own  title; 
the  defendant  can  rely  on  his  possession  in  entire  safety,  and  unless 
the  plaintiff  shows  a  good  title,  the  defendant  cannot  be  disturbed  in 
such  possession,  no  matter  whether  he  has  title,  or  is  a  mere  in- 
truder and  trespasser. 

2.  Clerks   op   County   Courts:     Successors  of  clerks  of  county  commis- 

sioners'' courts. 
The  clerks  of  the  county  courts  are  the  proper  successors  of  the  clerks  of 
the  county  commissioners'  courts,   and  as  such  are  vested  with  the 
powers  and  duties  conferred  or  imposed  by  former  laws  upon  those 
clerks.    The  People  v.  Thurber,  13  111.  554,  566,  followed. 

3.  Same  :    May  appoint  deputies. 

A  clerk  of  the  county  court  has  power  to  appoint  a  deputy. 

4.  Same  :    May  make  certificates  of  magistracy. 

A  clerk  of  the  county  court  has  authority  to  certify  to  the  official  char- 
acter of  the  magistrates  within  his  county. 

5.  Same:     Certificate  of  magistracy  by  deputy;  presumption  as  to  official 

character. 
Where  a  certificate  of  magistracy  was  signed  "  Joseph  Sears,  clerk,  by 
Geo.  L.  Richardson,  deputy:"    Held,  that  the  certificate  was  valid. 
It  will  be  presumed  that  the  party  signing  was  the  deputy  from  the 
fact  of  signing  as  such. 

Appeal  from  Superior  Court  of  Chicago.  Hon.  Joseph  E. 
Gary,  J. 

On  the  trial  of  this  action  of  ejectment,  the  appellant  intro- 
duced no  evidence.  The  appellee  showed  the  record  of  a  deed 
from  Ford,  governor,  etc.,  to  Swift,  Leavitt  and  Fry,  trustees  of 
111.  &  M.  canal,  dated  June  26,  1845,  for  certain  lands;  also 
the  record  of  a  subdivision  by  said  trustees  of  sec.  7,  T.  39  N., 
R  14  E.,  3  P.  M.,  in  Cook  county,  into  64  lots,  acknowledged 
September  6,  1848 ;  also  the  record  of  a  deed  from  the  trustees 
dated  December  12, 1851,  conveying  sub-lot  33  in  canal  trustees' 
subdivision  of  sec.  7,  etc.;  also  the  record  of  a  subdivision 
by  Macy,  Alden  and  Koche,  of  E.  -J,  S.  W.  i,  bl.  33,  in  canal 
trustees'  subdivision  of  sec.  7,  etc.,  recorded  April  14,  1850; 
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also  a  deed  from  Roche  to  Alden  for  S.  E.  J  of  sub-lot  33,  in 
canal  trustees'  subdivision  of  sec.  7,  etc. ;  also  a  deed  of  same  to 
Ira  Porter,  and  finally  a  deed  from  Ira  Porter  to  Frank  Porter, 
plaintiff,  dated  June  17,  1865,  conveying  lots  73  and  74,  and 
others  of  bl.  33,  section  7,  T.  39,  R.  14  of  canal  trustees'  addi- 
tion to  Chicago,  etc.  The  cause  being  submitted  to  the  court 
without  a  jury,  the  court  found  for  the  plaintiff,  and  that  he 
was  seized  of  an  estate  in  fee  simple. 

Thomas  Shirley,  for  appellant,  contended  that  the  deed  to 
plaintiff  was  for  land  in  the  canal  trustees'  addition  to  Chicago, 
while  all  the  other  deeds  described  land  in  a  canal  trustees' 
subdivision  of  section  7,  and  that  there  was  no  evidence  of 
identity  between  the  tracts  so  described ;  also  that  there  was  no 
evidence  that  Richardson,  who  certified  the  acknowledgment, 
was  deputy  for  Sears,  the  clerk  of  the  county  court. 

Runyon  <&  Avery,  for  appellee. 

*Bkeese,  J.  This  was  an  action  of  ejectment,  [319*] 
brought  in  the  superior  court  of  Chicago  by  Frank 
Porter,  against  William  Hague,  to  recover  possession  of  lot  73, 
in  the  southeast  quarter  of  block  33,  in  the  canal  trustees'  sub- 
division of  section  7,  in  township  39  north,  range  14  east,  and 
the  issue  was  tried  by  the  court  by  consent.  A  verdict  was 
found  for  the  plaintiff,  and  a  motion  for  a  new  trial  having  been 
overruled  judgment  was  rendered  on  the  verdict,  to  reverse 
which  the  defendant  brings  the  record  here  by  appeal,  and 
makes  several  points,  none  of  which  are  considered  of  force. 

He  correctly  states  the  rule  that,  in  ejectment,  the  plaintiff 
must  recover  on  the  strength  of  his  own  title;  the  defendant 
can  rely  on  his  possession  in  entire  safety,  and,  unless  the  plaint- 
iff shows  a  good  title,  the  defendant  cannot  be  disturbed  in  such 
possession,  no  matter  whether  he  has  title  or  is  a  mere  intruder 
and  trespasser. 

We  have  looked  into  the  evidence  of  title  exhibited  by  the 
plaintiff  and  can  perceive  no  defect.  He  showed  a  connected 
title  from  the  state,  through  the  canal  trustees,  down  to  him- 
self, for  the  premises. 
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The  only  objection  worthy  of  consideration  is  the  certificate 
of  magistracy  attached  to  Alden's  deed  to  Ira  Porter.  It  pur- 
ported to  have  been  executed  and  acknowledged  before  a  jus- 
tice of  the  peace  in  Ogle  county,  and  the  certificate  of  mag- 
istracy, in  the  form  required  by  law,  and  by  the  proper  officer, 
but  signed,  "Joseph  Sears,  clerk,  by  Geo.  L.  Richardson,  deputy." 

It  is  objected  that  a  clerk  of  the  county  court  has  no  power 
to  make  such  a  certificate,  and  certainly  not  by  a  self  styled 
deputy. 

We  are  referred  by  appellee  to  no  law  conferring  this  power 
expressly,  but  he  contends  that,  as  most  of  the  papers  coming 
from  the  offices  of  recorders  and  courts  were  signed  by  deputy, 
and  of  which  this  court  will  take  judicial  notice,  will  not  there- 
fore question  their  authority  to  do  so,  and  the  addition 
[320*]  *  to  the  certificate  that  it  was  done  by  deputy,  will  be 
treated  as  surplusage.  This  hardly  reaches  the  point 
made  by  appellant  —  his  point  is,  that  the  clerk  of  the  county 
himself  has  no  power  to  make  such  a  certificate,  and  if  he  has 
not,  it  follows,  of  course,  his  deputy  has  no  power.  But  has  not 
the  clerk  of  the  county  court  the  power? 

By  section  6  of  chapter  47,  the  clerk  of  the  supreme  court, 
the  several  clerks  of  the  circuit  and  county  commissioners' 
courts,  may  appoint  deputies. 

By  the  present  constitution,  which  became  the  supreme  law 
of  the  state  from  and  after  the  first  day  of  April,  1848,  a  county 
court  was  provided  for,  to  be  composed  of  one  county  judge 
and  two  justices  of  the  peace.  On  the  12th  of  February,  1849, 
the  legislature,  to  give  effect  to  this  provision,  passed  an  act 
of  that  date,  entitled  an  act  establishing  county  courts,  etc., 
which  wTas  in  force  April  13,  1849.  This  act  provided  for  the 
election  of  clerks  of  that  court,  and  the  court,  when  established, 
superseded  the  county  commissioners'  court,  for  by  section  15 
they  had  exercised  and  possessed  all  the  power,  jurisdiction  and 
authority  of  the  county  commissioners'  court. 

The  clerks  of  the  county  courts  are,  as  held  by  this  court  in 
The  People  v.  Thuroer,  13  111.  566,  the  proper  successors  of 
the  clerks  of  the  county  commissioners'  courts,  and  as  such  are 
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vested  with  the  powers  and  duties  conferred  or  imposed  by 
former  laws  upon  those  clerks. 

By  the  act  of  February  22,  1847,  it  is  provided,  when  a  jus- 
tice of  the  peace  takes  an  acknowledgment  of  a  deed  for  lands 
lying  out  of  his  county,  then  the  certificate  of  the  clerk  of  the 
county  commissioners'  court  of  the  proper  county,  under  his 
seal  of  office,  stating  that  the  person  taking  the  acknowledg- 
ment was  a  justice  of  the  peace  at  the  time  of  taking  the  same, 
shall  be  deemed  sufficient  evidence  of  that  fact. 

Now,  as  the  clerk  of  the  county  commissioners'  court  could 
certify  to  the  official  character,  as  he  could  appoint  a  deputy, 
and  as  all  his  duties  and  powers  have  devolved  upon  the  clerks 
of  the  county  court,  it  follows  this  certificate  of  magistracy  was 
by  the  proper  officer,  through  a  legally  constituted  dep- 
uty, *  as  we  must  presume  he  was  the  deputy  from  the  [321*] 
fact  of  signing.     The  objection  therefore  is  not  valid. 

But  the  appellant  says  his  crowning  objection  (from  which 
we  infer  it  is  his  chief  objection)  is,  the  admission  in  evidence 
of  the  record  of  the  deed  from  the  governor  of  the  state  to  the 
canal  trustees  of  the  lands  granted  by  the  government  of  the 
United  States  to  the  state  to  aid  in  the  construction  of  the 
Illinois  and  Michigan  canal,  on  the  ground  of  a  want  of  con- 
nection between  the  description  in  that  deed,  and  lot  73  of 
block  33,  section  7,  town  39,  range  14  of  canal  trustees'  addi- 
tion to  Chicago. 

The  deed  alone  furnishes  no  such  connection,  but  that  was 
only  the  first  muniment  of  title,  or  first  link  in  the  chain  of 
title,  the  plaintiff  was  required  to  make  out.  A  map  of  lands 
was  conveyed,  out  of  which  were  carved  small  portions,  one  of 
which  was  the  premises  in  controversy,  traceable  down  from 
the  governor's  deed  to  the  trustees  —  then  a  subdivision  of  sec- 
tion 7,  by  them,  into  sixty-four  out-lots  or  blocks,  of  which 
block  33  must  be  one  of  the  sixty-four,  on  every  principle  of 
correct  numeration  —  then  a  conveyance  of  block  33  to  Rorke 
by  the  trustees  —  then  a  subdivision  by  Rorke  and  other  pro- 
prietors of  the  east  half  of  the  southwest  quarter  of  block  33, 
into  seventy-eight  lots  with  streets  and  alleys,  which  must  in- 
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elude  lot  73,  the  premises  in  controversy,  on  the  same  principle 
of  numeration  —  then  a  conveyance  from  Porke  and  wife  to 
Alclen  of  the  southeast  quarter  of  block  33  —  then  a  convey- 
ance from  Alden  and  wife  to  Ira  Porter  for  the  same  property, 
concluding  with  a  conveyance  from  Ira  Porter  to  the  plaintiff 
in  ejectment  of  lots  73  and  74,  and  others  of  block  33,  in  sec- 
tion 7,  town  39,  range  14  of  canal  trustees'  addition  to  Chicago; 
all  these  make  a  title  in  the  plaintiff,  although  there  is  a  saving 
clause  against  incumbrances.  None  being  shown,  none  will  be 
presumed. 

We  see  no  defect  in  the  appellee's  title,  and  therefore  affirm 
the  judgment. 

Judgment  affirmed. 


[322*]    ^Matthew  Hendekson  vs.  Patetck  Bellew. 

1.  Usury:  Relief  against,  granted  in  equity  only  on  equitable  terms} 
Where  a  complainant  seeks  relief  in  a  court  of  equity,  against  usury,  he 
will  only  be  entitled  to  it  upon  equitable  terms,  which  will  be  the 
payment  of  the  principal  and  legal  interest.  Although  a  defendant 
in  a  court  of  equity  may  insist  upon  the  penalties  of  the  statute  of 
usury,  yet  that  court  will  not  enforce  those  penalties  at  the  prayer  of 
a  complainant,  but  will  require  him  to  do  equity  as  a  condition  of 
relief. 

1  See  Farwell  v.  Meyer,  35  111.  40,  and  note. 

Note.  —  1.  Usury.  On  wlmt  terms  a  usurious  contract  may  be  enforced  in 
equity. 

On  tender  of  principal  and  legal  interest,  the  court  will  protect  the  bor- 
rower on  bill  filed  by  him  against  the  excess.  Ferguson  v.  Sutphen,  3 
Gilm.  547 ;  Tooke  v.  Newman,  75  111.  215.  Although  usurious  interest 
when  paid  cannot  be  recovered  back  (Manny  v.  Stockton,  34  111.  306 ;  Ram- 
sey v.  Perley,  id.  504;  Pitts  v.  Cable,  44  id.  103 ;  Carter  *>.■  Moses,  39  id.  539), 
yet  so  long  as  any  part  of  the  principal  debt  remains  unpaid,  the  debtor 
may  have  the  usury  previously  paid  deducted  from  the  principal.  Far- 
well  v.  Meyer,  35  111.  40;  Booker  v.  Anderson,  id.  66.  The  act  of  1867  pre- 
vents such  deduction  of  usury  paid  after  its  passage.  Parmelee  v.  Law- 
rence, 44  111.  405 ;  Hunter  v.  Hatch,  45  id.  178.  But  see  Mitchell  v.  Lyman, 
77  id.  525 ;  Reinback  v.  Crabtree,  id.  182 ;  Saylor  v.  Daniels,  37  id.  341.  On 
a  foreclosure  by  the  mortgagee,  the  entire  interest  is  forfeited,  but  on  a  bill 
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2.  Same  :     When  it  may  be  set  up  by  the  purchaser  of  mortgaged  premises.1 
If,  in  a  sale  of  land  subject  to  a  mortgage  tainted  -with  usury,  the  pur- 

chaser  is  informed  of  the  fact  of  usury  by  the  vendor,  and  authorized 
by  him  to  set  it  up  as  against  the  mortgage,  the  abatement  to  which 
the  mortgage  would  be  subject  on  account  of  usury,  thus  constituting 
an  element  in  the  price  of  the  land,  the  purchaser  in  such  circum- 
stances would  be  at  liberty  to  raise  the  question. 

3.  Same:    Same. 

But,  if  the  mortgage  on  its  face  draws  only  legal  interest,  and  the  pur- 

by  the  mortgagor  for  relief  against  a  usurious  mortgage,  the  complainant 
must  pay  legal  interest.  Snyder  v.  Griswold,  37  111.  216;  Cushman  v.  Sut- 
phen,  42  id.  256. 

2.  When  purchaser  of  mortgaged  premises  may  set  up  usury. 

See  Valentine  v.  Fish,  post,  462. 

The  defense  of  usury  ordinarily  belongs  to  parties  and  privies  to  the 
usurious  contract.  Safford  v.  Vail,  22  111.327;  Hollingsworth  v.  Swick- 
ard,  10  Iowa,  385 ;  Carmichael  v.  Bodflsh,  32  id.  418 ;  Guthrie  v.  Alexander, 
15  id.  481.  One  creditor  cannot  raise  it  against  another  on  a  conflict  be- 
tween  them  as  to  the  division  of  the  proceeds  of  a  security  given  for  benefit 
of  both.  Adams  v.  Robertson,  37  Iowa,  45.  But  may  be  pleaded  by  a 
partner,  when.  Machinists'  Bk.  v.  Krum,  15  Iowa,  5.  Under  neither  the 
act  of  1845  or  1849  can  usury  be  pleaded  against  an  innocent  assignee  of  a 
note  for  value  before  maturity,  and  one  who  takes  it  as  collateral  security 
for  a  pre-existing  debt,  is  such  holder  to  the  extent  of  the  debt  and  no 
more.  Hemmingway  v.  Cropsey,  37  111.  357.  If  securities  free  from  usury 
are  assigned  to  secure  a  usurious  contract,  usury  may  be  pleaded  to  the 
action  on  the  former.  King  v.  Cushman,  41  111.  31.  It  may  be  presented 
"by  exceptions  to  master's  report,  where  the  pleadings  show  the  fact  on 
their  face,  without  answer  or  plea.  Drake  v.  Latham,  50  111.  270.  Cor- 
porations cannot  plead  it  under  the  law  of  1853.  Am.  Cent.  R.  R.  Co.  v. 
Miles,  52  id.  174.  If  the  deed  provide  to  that  effect,  the  grantee  may  ques- 
tion the  mortgages  to  which  the  premises  are  subject  for  usury.  See  Pike 
v.  Crist,  62  111.  461. 

—  In  "Wisconsin,  a  general  conveyance  of  land,  even  though  it  be  by  a 
quitclaim  deed  for  the  consideration  of  $1.00,  gives  the  grantee  thereof 
the  right  to  set  up  the  defense  of  usury  against  a  mortgage  previously 
executed  by  his  grantor.  That  right  can  be  defeated  only  by  showing 
an  agreement  on  his  part  either  to  assume  or  pay  the  debt  secured  by  the 
usurious  mortgage,  or  that  it  should  be  paid  out  of  the  land.  Ludington 
n.  Harris,  21  Wis.  239;  vide  Newman  v.  Kershaw,  10  id.  333.  The  convey- 
ance of  the  equity  subject  to  the  mortgage,  or  the  deduction  of  the  mort- 
gage from  the  price,  has  the  like  effect.  Thomas  v.  Mitchell,  27  Wis.  414. 
A  wife  may  set  up  usury  to  protect  her  homestead,  or  a  vested  dower,  but 
as  to  an  inchoate  dower,  doubtful.  Campbell  v.  Babcock,  27  Wis.  512. 
^ee  Valentine  v.  Fish,  post,  462. 
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chaser  buys  from  the  mortgagor  subject  to  the  mortgage  as  it  stands, 
no  reference  being  had  in  the  price  to  any  hidden  taint  of  usury,  the 
presumption  is  that  the  vendor  desires  the  mortgage  paid  according 
to  its  terms ;  and  it  is  not  for  the  purchaser,  who  lias  bought  the  land 
expressly  subject  to  the  mortgage,  and  who  has  probably  been  allowed 
for  it  in  the  purchase  money,  to  undertake  to  evade  its  full  payment 
by  setting  up  usury.  It  is  enough  that  the  vendor  has  chosen  to  con- 
sider his  contract  with  the  mortgagee  as  obligatory;  and  by  selling 
expressly  subject  to  the  mortgage,  he  affirms  'it. 


Appeal  from  Stephenson.     Hon.  Benjamin  R.  Sheldon,  J. 

J.  A.  Grain,  for  appellant,  cited  to  the  point  that  the  com- 
plainant having  purchased  the  lands  expressly  subject  to  appel- 
lant's trust  deed,  thereby  expressly  undertook  to  pay  the  debt 
secured  by  that  deed,  not  to  defeat  its  payment.  He  is  pre- 
sumed to  have  had  the  amount  of  the  debt  deducted  from  the 
purchase  price,  and  cannot  now  be  heard  to  impeach  the  debt. 
Sands  v.  Ghurch,  2  Seld.  347;  Post  v.  Dart,  8  Paige,  642; 
Shufeldt  v.  Shufeldt,  9  id.  145 ;  Ferris  v.  Ferris,  2  Denio,  598 ; 
Rexford  v.  Widger,  2  Comst.  131.  The  defense  of  usury  is 
personal  to  complainant's  grantor,  Robert  Bellew.  Reading  v. 
Weston,  7  Conn.  413;  Post  v.  Bank  of  TJtica,  7  Hill,  406; 
DeWolf  v.  Johnson,  10  Wheat.  367. 

Meacham  <&  Goodhue,  for  appellee,  argue  that  the  point  now 
insisted  on  by  appellant  was  not  raised  by  the  issue,  proofs  or 
argument  below.  Had  it  been  raised  in  apt  time  the  bill  might 
have  been  amended.  Selby  v.  Hutchinson,  4  Gill.  319;  Not* 
on  v.  Dow,  5  id.  459. 

[323*]  *  Lawrence,  J.  On  the  4th  of  April,  1S63,  one  Rob- 
ert Bellew  executed  to  the  appellant  Henderson  his  prom- 
issory note  for  $850,  drawing  interest  at  ten  per  cent.,  and  at  the 
same  time  executed  a  deed  of  trust  upon  certain  real  estate  to 
secure  its  payment.  Patrick  Bellew,  the  appellee,  subsequently 
bought  the  land  from  Robert,  and  received  from  him  a  deed 
with  a  proviso  that  it  was  subject  to  the  deed  of  trust.  The 
note  being  past  due,  and  not  fully  paid,  the  trustee  was  about 
to  sell,  under  the  deed  of  trust,  when  Patrick  Bellew  filed  his 
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bill,  praying  that  the  sale  be  enjoined  on  the  ground  that  there 
was  an  agreement  between  Henderson  and  Robert  Bellew  when 
the  note  was  given,  that,  although  on  its  face  it  drew  but  ten 
per  cent,  interest,  it  should  in  fact  draw  thirteen  per  cent,  and 
that  Robert  Bellew  had  paid  interest  at  that  rate  up  to  February 
1,  1865.  The  case  coming  on  to  a  hearing,  the  above  facts  were 
proven,  and  also  that  $475  had  been  paid  on  the  7th  of  May, 
1866,  which  appears  to  be  all  that  has  been  paid  on  the 
note,  except  "*the  interest,  at  thirteen  per  cent.,  paid  by  [324*] 
Robert  Bellew.  The  court  decreed  a  perpetual  injunc- 
tion of  the  sale,  on  the  payment,  by  the  complainant,  of  $68.50. 

Even  if  this  complainant  could  raise  the  question  of  usury, 
inasmuch  as  he  comes  to  a  court  of  equity  and  asks  its  inter- 
position, he  would  only  be  entitled  to  it  upon  equitable  terms, 
which  would  be  the  payment  of  the  principal  of  the  note  and 
legal  interest,  less  the  credits.  Although  a  defendant  in  a  court 
of  equity  may  insist  upon  the  penalties  of  the  statute  of  usury, 
yet  that  court  will  not  enforce  those  penalties  at  the  prayer  of 
a  complainant,  but  will  require  him  to  do  equity  as  a  condition 
of  relief.  This  is  an  established  principle,  and  the  rule  has 
been  laid  down  by  this  court  in  several  unpublished  cases,  now 
in  the  hands  of  the  reporter. 

But  independently  of  this  principle  this  complainant  is  enti- 
tled to  no  injunction  against  the  proposed  sale.  Whatever  may 
have  been  the  private  agreement  between  Henderson  and  Robert 
Bellew,  as  to  the  interest  to  be  paid  by  the  latter  beyond  ten  per 
cent.,  it  is  not  pretended  that  the  right  to  reckon  the  unpaid 
interest  at  that  rate  is  now  claimed  by  Henderson.  The  inter- 
est was  paid  by  Robert  Bellew  up  to  February  1,  1865;  and 
whether  he  paid  it  at  ten  per  cent,  or  chose  to  recognize  a  private 
agreement  which  was  not  legally  binding  upon  him,  and  pay  it 
at  thirteen  per  cent.,  is  a  matter  with  which  this  complainant 
has  no  more  concern  than  he  would  have  had  with  a  gift  of  the 
same  amount  which  Robert  Bellew  might  have  chosen  to  make 
to  Henderson.  All  that  the  latter  now  claims  under  his  deed 
of  trust  is  the  principal  of  the  note  and  interest  at  the  rate  of 
ten  per  cent,  from  the  time  to  which  Robert  Bellew  paid  the 
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interest,  less  the  $475  paid  by  the  complainant  himself.  He 
claims  simply  to  enforce  the  deed  of  trust  according  to  its  terms, 
and  the  complainant  took  the  land  expressly  subject  to  this  deed. 
Whatever  money  was  paid  by  Robert  Bellew,  he  swears  himself 
he  paid  as  interest  up  to  the  date  of  payment.  The  amount 
thus  paid  is  not  given. 

There  is  some  discrepancy  in  the  authorities  as  to  how  far 
other  persons  besides  the  debtor  may  raise  the  question  of  usury. 
We  hold  the  better  rule  to  be,  that  if  in  a  sale  of  land 
[325*]  ^subject  to  a  mortgage  tainted  with  usury,  the  purchaser 
is  informed  of  the  fact  of  usury  by  the  vendor,  and  author- 
ized by  him  to  set  it  up  as  against  the  mortgage,  the  abatement 
to  which  the  mortgage  would  be  subject  on  account  of  usury, 
thus  constituting  an  element  in  the  price  of  the  land,  the  pur- 
chaser in  such  circumstances  would  be  at  liberty  to  raise  the 
question. 

But  if,  as  in  the  present  case,  the  mortgage  on  its  face  draws 
only  legal  interest,  and  the  purchaser  buys  from  the  mortgagor 
subject  to  the  mortgage  as  it  stands,  no  reference  being  had  in 
the  price  to  any  hidden  taint  of  usury,  the  presumption  is  that 
the  vendor  desires  the  mortgage  paid  according  to  its  terms,  and 
it  is  not  for  the  purchaser  who  has  bought  the  land  expressly 
subject  to  the  mortgage,  and  who  has  probably  been  allowed  for 
it  in  the  purchase  money,  to  undertake  to  evade  its  full  payment 
by  setting  up  usury.  His  vendor  in  selling  the  land  subject  to 
the  face  of  the  mortgage  made  it  obligatory  upon  the  purchaser 
to  recognize  it  as  an  existing  lien  upon  the  land,  and  it  would 
be  unjust  to  the  vendor  to  permit  that  obligation  to  be  evaded 
by  suffering  the  purchaser  to  say  that  the  contract  of  the  vendor 
with  the  mortgagee  was  not  obligatory  upon  the  vendor.  It  is 
enough  that  he  has  chosen  to  consider  it  as  obligatory.  By  sell- 
ing expressly  subject  to  it  he  affirms  it.  Shufeldt  v.  Shufeldt, 
9  Paige,  145;  Post  v.  Bart,  8  id.  641;  Given  v.  Kemp,  13  Mass. 
515;  Reading  v.  Weston,  7  Conn.  413;  Post  v.  Bank  of  Utica, 
7  Hill,  406;  DeWolfv.  Johnson,  10  Wheat.  367;  Valentine  v. 
Fish,  decided  at  the  present  term.1 
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The  decree  of  the  circuit  court  must  be  reversed  and  the 
cause  remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

Reversed  and  remanded. 


*  Joseph  Stout  vs.  Warren  Hill.  [326*] 

Contracts  :  When  due  so  that  action  may  be  brought. 
In  an  action  of  assumpsit  upon  the  following  instrument:  "Due  Daniel 
Condon,  or  order,  $464,  with  interest  at  ten  per  cent,  to  be  paid  as 
soon  as  I  have  time  to  foreclose  a  mortgage  given  by  William  Cant- 
lin  and  Michael  Roach  to  said  Condon,  dated  September  6,  1856,  for 
$480,  and  by  him  this  clay  assigned  to  me,  and  to  sell  said  land  by  a 
judicial  sale,  or  as  soon  as  I  shall  otherwise  dispose  or  settle  said 
mortgage,"  it  appeared  that  the  land  mortgaged  wTas  covered  by  a 
homestead  right,  and  that  said  right  was  set  up  in  the  proceedings  to 
foreclose,  and  allowed  by  the  court :  Held,  that  the  time  of  payment 
had  not  arrived,  and  that  the  suit  was  prematurely  brought.  Should 
the  homestead  right  expire  by  its  own  limitation,  or  be  abandoned, 
the  note  would  then  be  due  and  payable,  and  not  before. 

Error  to  La  Salle.     Hon.  M.  E.  Hollister,  J. 
Lewis  Umlatif,  for  plaintiff  in  error. 
B.  G.  Cook,  for  defendant  in  error. 

Breese,  J.  This  was  an  action  of  assumpsit,  brought  in  the 
La  Salle  circuit  court,  by  Joseph  Stout  against  Warren  Hill,  on 
an  instrument  in  writing,  of  which  the  following  is  a  copy: 

"  Dae  Daniel  Condon,  or  order,  $464,  with  interest  at  ten  per 
cent.,  to  be  paid  as  soon  as  I  have  time  to  foreclose  a  mortgage 
given  by  William  Cantlin  and  Michael  Roach  to  said  Condon, 
dated  September  6, 1856,  for  $480,  and  by  him  this  day  assigned 
to  me,  and  to  sell  said  land  by  a  judicial  sale,  or  as  soon  as  I 
shall  otherwise  dispose  or  settle  said  mortgage. 

"May  £,  1858.  Warren  Hill." 

Condon  indorsed  this  note  without  recourse  to  the  plaintiff 
Stout. 

The  case  depends  upon  the  construction  to  be  put  upon  this 
writing. 
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[327*]  *  The  record  shows  the  land  mortgaged  was  covered  by 
a  homestead  right,  and  that  right  set  up  in  the  proceed- 
ings to  foreclose,  and  properly  recognized  and  allowed  by  the 
court. 

It  is  very  evident,  we  think,  that  by  the  express  terms  of 
the  instrument,  the  money  specified  in  it  is  not  yet  due.  It 
was  not  to  be  paid  until  the  mortgage  could  be  foreclosed  and 
the  land  sold.  The  homestead  claim  has  prevented  this,  as 
this  court  has  repeatedly  decided,  consequently  the  time  of 
payment  has  not  yet  arrived,  and  the  suit  was  premature. 

Should  the  homestead  right  expire  by  its  own  limitations,  as 
provided  in  the  statute,  or  be  abandoned,  then  the  note  will  be 
due  and  payable,  and  not  before. 

The  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 


E.  Eussell  Hinckley  vs.  Walter  E.  Lewis. 

Trover  :  Lies  for  money  procured  by  fraud. 
Where  the  vendee  of  land  by  contract  calling  for  a  warranty  deed,  tendered 
the  purchase  money  to  the  vendor,  who  received  and  pocketed  it,  and 
at  the  same  time  handed  the  vendee  a  deed,  which,  upon  examina- 
tion, he  found  to  be  only  a  quitclaim  deed,  without  a  revenue  stamp, 
and  with  no  name  inserted  as  grantee;  whereuponhe  demanded  back 
his  money,  and  upon  refusal  to  refund,  brought  trover:  Held,  that 
the  vendor's  conduct  was  a  fraud,  and  that  the  action  lay. 

Appeal  from  Ogle.     Hon.  William  W.  Heaton,  J. 

Trover  by  Lewis  against  Hinckley  for  the  conversion  of 
$1,520.  On  June  13,  1864,  one  Marcus  Whitman,  living  in 
Yermont,  by  Hinckley,  his  attorney  in  fact,  executed  to  Louisa 
E.  Wiswall  an  agreement  for  a  warranty  deed  upon  her  paying 
$500  on  a  satisfactory  abstract  of  title  being  furnished  to  her, 
and  $500  on  December  16,  1864,  and  the  like  sum  on  June  16, 
1865,  and  December  16, 1865.  The  abstract  was  furnished  and 
the  first  $500  indorsed.  In  April,  1865,  Lewis,  the  appellee,  at 
request  of  Mrs.  Wiswall,  tendered  certain  money,  the  amount 
of  which  was  not  proven,  on  the  contract  and  demanded  a  deed. 
390 


SEPTEMBEE  TEEM,  1867.  328 

Hinchley  vs.  Lewis. 

Hinckley  gave  her  a  quitclaim  deed  executed  by  "Whitman,  the 
name  of  the  grantee  being  blank,  and  retained  the  money. 
Lewis,  on  discovering  the  nature  of  the  deed,  demanded  the 
money  back,  and,  Hinckley  refusing  to  return  it,  brought  trover 
for  the  money  and  recovered  judgment  below  for  $1,631  and 
costs,  being  the  amount  of  the  three  $500  payments  and  in- 
terest. 

Zathrop,  Glover,  Cook  &  Campbell,  for  appellant,  argued 
that  Hinckley  received  the  money  as  agent,  and  must  be  pre- 
sumed to  have  paid  it  over  to  his  principal  Whitman,  against 
whom  alone  the  action  would  lie.  2  Comst.  126;  12  Barb.  456; 
28  Miss.  601;  1  Wend.  173;  1  Paige,  453;  1  Ellis,  B.  &  S. 
425.  There  was  no  proof  of  the  amount  tendered.  The  jury 
presumed  the  amount  tendered  from  computing  the  amount 
due,  when  at  the  time  of  the  tender  only  $1,000  was  due  in 
all.  Defendant  was  entitled  to  a  reasonable  time  after  the  ten- 
der in  which  to  procure  a  warranty  deed,  if  the  quitclaim  was 
unsatisfactory,  and  if  the  tender  was  made  before  the  money 
was  due. 

James  K.  Edsall,  for  appellee. 

*  Lawrence,  J.  There  can  be  no  doubt  of  the  correct-  [328*] 
ness  of  the  verdict  and  judgment  in  this  case.  Lewis 
tendered  the  money  to  Hinckley  for  the  purpose  of  procuring 
a  deed  of  warranty,  for  which  the  contract  called.  Hinckley 
at  once  pocketed  the  money,  at  the  same  time  handing  to  Lewis 
a  deed.  The  latter,  on  examining  it,  found  it  was  only  a  quit- 
claim deed,  without  a  revenue  stamp,  and  with  no  name  inserted 
as  grantee.  He  demanded  back  his  money,  which  Hinckley 
refused  to  give  to  him,  and  Lewis  then  left  the  office,  leaving 
the  deed  on  the  table.  This  transaction  on  the  part  of  Hinck- 
ley was  an  unmitigated  fraud,  and  a  right  of  action  at  once 
accrued  to  Lewis  to  recover  back  the  money. 

It  is  objected  that  the  judgment,  even  after  the  entry  of  the 
remittitur,  was  for  too  large  a  sum.  The  evidence,  however,  fully 
sustains  the  verdict,  less  the  remittitur. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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George  I.  Stow  vs.  Harriet  Steel. 

1.  Dower  ;    In  land  in  which  husband  has  an  equitable  estate. 

In  order  to  vest  the  wife  with  the  right  of  dower  in  land  in  which  the 
husband  has  an  equitable  estate,  the  husband  must  hold  such  an  ex- 
ecuted equitable  estate  as  to  entitle  him  to  be  invested  with  the  legal 
title.1 

2.  Same  :    In  land  for  which  the  husband  holds  a  contract  for  its  purchase. 
In  case  of  a  purchase  of  land  by  the  husband,  where  time  is  given  for 

the  payment  of  all  or  any  portion  of  the  purchase  money,  and  a  con- 
tract for  a  conveyance  is  entered  into,  that  does  not  vest  the  husband 
with  such  an  estate  as  confers  the  right  of  dower  upon  the  wife, 
unless  the  husband  pays  the  money  and  entitles  himself  to  a  con- 
veyance. 

3.  Same:    Same. 

If  the  husband  has  not,  during  his  life,  been  entitled  to  a  conveyance, 
the  wife  will  not  be  entitled  to  dower  on  his  death,  unless  the  pur- 
chase money  shall  be  subsequently  paid  for  the  benefit  of  the  heirs.2 

4.  Same  :    Effect  of  assignment  of  land  contract. 

If  the  husband  transfers  or  assigns  his  contract  for  the  purchase  of  land, 
before  it  becomes  so  far  executed  as  to  entitle  him  to  be  invested  with 
the  legal  title,  the  wife's  right  of  dower  does  not  attach,  and  she  can 
not  recover.3 

5.  Same:    Same.  • 

An  assignment  by  the  husband  of  his  contract,  after  he  has  paid  the 
purchase  money  and  entitled  himself  to  a  conveyance,  but  before  he 
has  received  a  conveyance,  will  not  bar  his  wife's  right  of  dower. 
What  was  said  in  Owen  v.  Bobbins,  19  111.  545,  554,  in  reference  to  the 
assignment  of  a  contract  by  the  husband  after  it  had  ripened  into  an 
executed  equitable  estate,  as  barring  dower,  must  be  regarded  as 
overruled  by  Nicott  v.  Ogden,  29  111.  323. 

6.  Same;  Measure  of  Damages:  For  failure  to  assign  dower. 
Rule  in  Bonner  v.  Peterson,  44  111  253,  adopted. 

7.  Evidence  :    .Recitals  of  payment  in  a  patent  —  admissions. 

While  the  recital,  in  a  patent  issued  by  the  state  for  land,  of  the  payment 
by  the  purchaser  of  the  purchase  money,  may  not  be  evidence  of  the 
fact  as  between  third  parties,  yet  when  one,  claiming  under  the  pur- 
chaser, in  applying  for  the  patent,  places  his  right  to  have  it  issued 

^ee  Steele  v.  Magie,  48  111.  396;  Taylor  v.  Kearn,  68  id.  339;  Nicoll  v. 
Todd,  70  id.  295;  Greenbaum  v.  Austrian,  id.  591;  Morse  v.  Thorsell,  78  id. 
600. 

2  See  Strawn  v.  Strawn,  46  111.  412;  Greenbaum  v.  Austrian,  70  id.  591. 

3 See  Taylors.  Kearn,  68  111.  339;  Morse  v.  Thorsell,  78  id.  600. 
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to  him  on  the  ground  that  such  purchaser  has  paid  for  the  land,  this 
will  be  an  admission  by  him  that  the  purchase  money  was  thus  paid, 
and  will  be  binding  upon  him  in  an  application  for  dower  by  the 
wife  of  one  also  claiming  under  such  purchaser. 

Copies  of  letters  and  other  papers  from  the  secretary  of  state  are 
competent  evidence  to  prove  this  admission,  although  for  other  pur- 
poses they  might  not  be  evidence. 
8.  Sheriff's  Deed:  Clerical  errors  in,  not  regarded  in  equity. 
Where  a  sheriff  in  his  deed  recited  that  he  conveyed  the  right  and  title 
held  by  the  plaintiffs  in  the  execution:  Held,  that  this  was  but  a 
clerical  error,  which  would  not  be  regarded  by  a  court  of  equity,  or 
any  court,  while  acting  upon  and  adjusting  equitable  rights. 

Error  to  Cook.  Hon.  E.  S.  "Williams,  J. 
Goucly  <&  C 1  handler \  for  plaintiff  in  error. 
John  W.  Waughop,  for  defendant  in  error. 

*  Walker,  J.     This  was  a  petition  for  the  assign-  [329*] 
ment  of  dower,  filed  by  Harriet  Steel,  in  the  Cook  cir- 
cuit  court,  against  George  I.  Stow.     It   appears  that 
Leon  Bourissa,  on  the  17th  day  of  *  September,  1830,  [330*] 
purchased  the  lot  in  which  petitioner   claims  dower, 
from  the  commissioners  of  the  Illinois  and  Michigan  canal, 
and  received  a  certificate  of  purchase;  but  a  patent  was  not 
issued  to  him.     He  subsequently  conveyed  the  lot  to  Joseph 
La  Framboise,  in  the  year  1834,  and  the  latter,  on  the  29th  of 
June,  1837,  conveyed  it  to  Ashbell  Steel,  who  was  then  the  hus- 
band of  petitioner;  that  he  died  in  1861,  leaving  petitioner, 
his  widow,  surviving  him. 

A  judgment  was  recovered  against  Steel  in  the  municipal 
court  of  Chicago,  in  July,  1837,  in  favor  of  William  H.  Stow 
and  other  plaintiffs,  on  which  execution  issued,  was  levied  on 
the  lot,  and  it  was  sold  under  a  venditioni  exponas,  and  Stow 
became  the  purchaser.  A  deed  was  subsequently  made  to  him 
by  the  sheriff,  which  recites  the  judgment,  execution,  levy,  etc., 
and  then  bargains,  grants  and  sells  to  Stow  all  of  the  right, 
title  and  interest  which  he  and  the  other  plaintiffs  in  the  exe- 
cution had  in  the  lot.  William  H.  Stow  subsequently  con- 
veyed the  premises  to  plaintiff  in  error. 
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That  Steel  and  wife,  after  the  rendition  of  the  judgment,  and 
before  the  sale  by  the  sheriff  was  made,  conveyed  the  lot, 
together  with  other  real  estate,  to  Elijah  K.  Hubbard,  by  deed, 
containing  covenants  of  warranty.  But  the  lot  was  not  re- 
deemed by  either  Steel  or  Hubbard.  It  appears  that  plaintiff 
in  error  applied  for  and  received  a  patent  in  his  own  name,  on 
the  2d  of  February,  1863,  which  recites  the  payment  of  the 
purchase  money  and  the  several  conveyances  from  Bourissa  to 
plaintiff  in  error,  and  that  Bourissa  had  died.  It  appears  that, 
after  the  purchase,  and  whilst  Hubbard  had  the  right  to  redeem, 
Stow  was  to  take  possession  and  pay  off  a  carpenter's  lien  for 
erecting  an  unfinished  house  on  the  lot.  He  went  into  posses- 
sion after  paying  the  carpenter  $100,  to  satisfy  his  lien,  and 
completed  the  building  in  the  years  1839  and  1840,  and  moved 
into  and  occupied  it,  by  actual  residence,  until  he  conveyed 
it  to  plaintiff  in  error  in  1859,  who  has  since  occupied  it  by 
his  tenants. 

A  reversal  of  the  decree  of  the  court  below,  finding  that  the 
widow  has  dower  in  the  premises,  and  assigning  it  to  her, 
[331*]  and  *the  allowance  of  damages  is  sought  on  various 
grounds. 

It  is  first  insisted  that  Steel  never  had  a  title  to  which  dower 
could  attach;  that  his  right  consisted  of  a  mere  contract  for 
the  purchase  of  the  land,  and  that  it  fails  to  appear  that  the 
purchase  money  was  paid  before  he  contracted  for  the  purchase, 
or  that  he  or  others  paid  it  before  he  conveyed  to  Hubbard;  and 
the  case  of  Owen  v.  jRohhins,  19  111.  554,  is  referred  to  as  sup- 
porting the  proposition.  In  that  case  it  was  said  that,  under 
the  revised  code  of  1833,  the  right  of  dower  did  not  attach  to 
a  mere  contract  of  purchase  which  was  not  so  far  exe3uted  as 
to  enable  the  purchaser,  whilst  he  held  it,  to  enforce  a  specific 
performance  of  the  agreement;  that  until  a  contract  for  the 
purchase  of  lands  was  executed  to  that  extent,  the  vendee  did 
not  hold  such  an  equitable  title  as  gave  the  wife  the  right  to 
claim  dower  in  the  premises;  but,  under  that  law,  if  the  husband 
died  holding  such  a  contract,  and  the  payment  of  the  purchase 
money  was  completed,  for  the  benefit  of  the  heirs  after  his  death, 
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then  she  was  entitled  to  dower  in  the  premises,  bnt  that  she  was 
not  entitled  to  dower  if  the  husband  assigned  or  transferred  the 
contract  before  receiving  the  conveyance. 

Subsequently,  in  the  case  of  Nicoll  v.  Ogden,  29  111.  323,  the 
court  held  that  a  widow's  right  of  dower  attached  to  an  executed 
trust  estate  in  lands,  but  would  not  in  an  executory  trust.  An 
executed  trust  was  there  defined  to  be  a  trust  which  vests  in  the 
beneficiary,  with  the  present  right  to  be  clothed  with  the  legal 
title.  An  executory  trust  is  where  the  beneficiary  is  not  yet 
clothed  with  such  an  equitable  title,  but  has  a  mere  act  done, 
which  will  vest  in  him  the  equitable  title;  then  the  trust  is  called 
executory,  because  of  the  necessity  of  the  performance  of  this 
intermediate  act.  In  that  case,  it  appears  that  the  trust  became 
executed  in  1842,  and  the  husband  then  had  the  right  to  be  in- 
vested with  the  legal  title,  and  it  was  held  that  the  widow  was 
entitled  to  dower.  And  this  right  accrued  whilst  the  act  of  1829 
was  in  force,  and  against  the  assignee  of  the  husband  and  trus- 
tee, who  held  the  legal  title.  It  wTas  also  said  in  that  case, 
that  when  the  right  of  dower  is  thus  vested,  it  can  *  only  [332*] 
be  relinquished  by  the  act  of  the  wife,  in  the  mode  pre- 
scribed by  the  law.  This  case  announces  a  different  rule,  as  to 
the  assignment  by  the  husband  of  an  equitable  estate,  preventing 
the  wife  from  claiming  dower,  from  what  was  said  in  the  case  of 
Owen  v.  Robbins.  In  the  Nicoll  case,  the  point  was  directly  in 
issue,  and  the  case  turned  upon  it,  whilst  in  the  Owen  case 
the  question  was  not  involved.  "What  was  there  said  in  refer- 
ence to  the  assignment  of  a  contract,  after  it  had  ripened  into 
an  executed  equitable  estate  by  the  husband  as  barring  dower, 
must  be  regarded  as  overruled,  and  the  rule  announced  in 
Mi  coil's  case  as  being  the  rule. 

But  the  case  of  Nicoll  v.  Ogden  fully  recognizes  the  rule 
which  controlled  Owen's  case,  that  the  husband  must  hold  such 
an  executed  equitable  estate  as  to  entitle  him  to  be  invested 
with  the  legal  title,  to  vest  the  wife  with  the  right  of  dower  in 
the  premises.  If  the  husband  transfers  or  assigns  the  contract, 
before  it  becomes  so  far  executed,  the  right  of  the  wife  has  failed 
to  attach,  and  she  cannot  recover.      In  case  of  a  purchase,  and 
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time  is  given  for  tlie  payment  of  all  or  any  portion  of  the  purchase 
money,  and  a  contract  for  a  conveyance  is  entered  into,  that  does 
not  vest  the  husband  with  such  an  estate  as  confers  the  right  of 
dower  upon  the  wife,  unless  the  husband  pays  the  money  and 
entitles  himself  to  a  conveyance.  If  the  husband  has  not,  dur- 
ing his  life,  been  entitled  to  a  conveyance,  the  wife  will  not  be 
entitled  to  dower  on  his  death,  unless  the  purchase  money  shall 
be  subsequently  paid  for  the  benefit  of  the  heirs. 

It  is  urged  in  the  case  at  bar,  that  there  is  no  evidence  in  the 
record  by  which  it  appears  that  the  purchase  money  was  paid 
by  Steel,  or  those  under  whom  he  claimed,  and  hence  Steel  was 
not,  whilst  the  owner  of  the  contract  of  purchase,  entitled  to  be 
invested  with  the  legal  title,  and  his  widow  is  not  therefore  en- 
titled to  dower  in  the  premises.  If  this  is  true,  then  Steel  held  but 
an  unexecuted  trust;  and,  according  to  the  rule  in  Nicoll's  case, 
the  widow's  right  of  dower  did  not  attach  whilst  her  husband  held 
the  contract.  But  it  appears  from  the  evidence  that  the 
[333*]  patent  issued  by  the  state  for  the  lot  recites  *that  Bou- 
rissa,  the  purchaser  from  the  state,  had  paid  the  purchase 
money.  And  whilst  this  may  not  be  evidence  of  the  fact,  as 
between  third  persons,  yet,  when  we  see  that  plaintiff  in  error, 
when  he  ajyplied  for  the  patent,  placed  his  right  to  have  it  issued 
to  him  on  the  grounds,  amongst  others,  that  Bourissa  had  paid 
for  the  lot,  we  must  conclude  that  this  is  such  an  admission  by 
him  that  the  purchase  money  was  thus  paid,  and  is  binding  on 
him.  The  copies  of  these  letters  and  other  papers  from  the 
secretary  of  state  were  competent  evidence  to  prove  this  admis- 
sion, although  for  other  purposes  they  might  not  have  been  evi- 
dence. 

It  is  again  urged  that  the  sale  on  the  execution  was  defective, 
inasmuch  as  the  sheriff  recited  in  his  deed  that  he  conveyed 
the  right  and  title  which  plaintiffs  in  the  execution  held  to  the 
lot  to  Stow.  This  is  but  a  clerical  error  which  will  not  be  re- 
garded by  a  court  of  equity,  or  any  court,  whilst  acting  upon 
and  adjusting  equitable  rights.  Stow  could  at  any  time  have 
the  mistake  corrected  by  procuring  a  conveyance  from  the  proper 
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officer.  This  mistake  in  no  wise  changes  the  rights  of  the  par- 
ties in  this  proceeding,  i 

Defendant  in  error  having  shown  in  this  case  a  right  to  dower 
in  these  premises,  the  question  arises  whether  the  court  below 
adopted  the  proper  rule  for  the  measure  of  her  damages.  We 
think  the  court  erred  in  the  amount  allowed,1  and  the  rule 
adopted  to  ascertain  the  proper  sum.  In  the  case  of  Bonner  v. 
Peterson,  decided  at  the  April  term,  1867,2  the  questions  aris- 
ing in  this  case  on  the  allowance  of  damages  were  before  the 
court,  and  the  rule  which  should  govern  in  such  cases  was  there 
announced. 

We  deem  it  unnecessary  to  again  discuss  those  questions  here, 
but  shall  content  ourselves  by  a  reference  to  that  case. 

The  decree  of  the  court  below  is  reversed  and  the  cause  is 
remanded  for  further  proceedings. 

Reversed  and  remanded. 


*  William  D.  Carver  vs.  J".  Russell  Jones  and     [334*] 
Frederick  L.  Kent. 

Personal  Liberty;   False  Imprisonment:    Arrest  and  imprisonment 
of  disloyal  persons  during  time  of  war,  by  virtue  of  the  order  of  the 
secretary  of  war. 
The  case  of  Johnson  v.  Jones,  4A  111.  142,  which  in  all  its  important  ele- 
ments is  identical  with  this,  approved  and  followed. 

Error  to  /Stephenson.     Hon.  B.  R.  Sheldon,  J". 

Trespass  brought  by  plaintiff  in  error  against  defendants  in 
error  for  the  recovery  of  damages  for  an  alleged  unlawful  im- 
prisonment of  plaintiff  by  defendants  in  the  common  jail  of 
said  county. 

The  fourth  plea  interposed  by  defendant  Jones,  and  referred 
to  by  the  court  in  their  opinion,  and  upon  the  demurrer  to  which 
the  main  question  discussed  in  the  case  was  raised,  is  as  follows: 

"  And  for  a  further  plea  in  this  behalf,  the  said  defendant 

Assessed  at  $600.  244  In>  253. 
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says  actio  non,  because  he  saith  that  at  the  time  when,  etc.,  to 
wit,  on  the  27th  day  of  August,  A.  D.  1862,  and  for  a  long 
time  before  and  afterward,  and  during  all  the  time  of  the  con- 
tinuance of  the  said  supposed  trespasses  above  complained  of 
against  said  defendant  by  said  plaintiff,  there  was  a  great  and 
formidable  insurrection  and  rebellion  against  the  government 
of  the  United  States,  and  a  large  organized  armed  force  engaged 
in  levying  war  and  carrying  on  open  hostilities  against  the 
government  and  military  forces  of  the  United  States.  And 
for  the  purpose  of  resisting  and  quelling  said  insurrection  and 
rebellion,  the  president  of  the  United  States,  by  virtue  of  his 
authority,  did,  in  the  month  of  July,  A.  D.  1862,  call  into  the 
military  service  of  the  United  States,  three  hundred  thousand 
men  as  volunteers  from  the  militia  of  the  several  states.  And 
afterward,  to  wit,  on  the  4th  day  of  August,  A.  D.  1862,  the 
president  of  the  United  States,  by  virtue  of  his  authority, 
issued  a  further  call  of  three  hundred  thousand  of  the  militia 
of  the  several  states  into  the  said  military  service  of  the  United 
States,  for  the  purpose  aforesaid.  And  by  reason  of  the  mag- 
nitude of  said  insurrection  and  rebellion,  the  government  of 
the  United  States,  on  the  said  27th  day  of  August,  A.  D.  1862, 
and  for  a  long  time  before  and  afterward,  and  during  all  the 
time  of  the  continuance  of  said  supposed  trespasses,  was  in 
great  danger  and  peril;  its  authority  was  denied  and  subverted 
throughout  a  large  portion  of  the  territory  and  dominion  of  said 
government,  and  was  in  danger  of  being  entirely  subverted  and 
destroyed. 

"  And  at  the  said  time,  when,  etc.,  to  wit,  on  the  said  27th 
day  of  August,  A.  D.  1862,  and  during  all  the  time  of  the 
continuance  of  said  supposed  trespasses,  said  defendant  was 
United  States  marshal  in  and  for  the  northern  district  of  the 
state  of  Illinois,  which  said  district  comprised  and  included 
within  its  limits,  at  and  during  all  the  time  aforesaid,  the  said 
county  of  Stephenson. 

"  And  on  the  8th  day  of  August,  A.  D.  1862,  and  while 
said  insurrection  and   rebellion  was  in  continuance,   the  sec- 
retary of  war  of  the  United  States  issued  an  order  from  the 
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war  department  of  the  United  States,  in  substance  as  follows, 
to  wit: 

"  '  War  Department,  Friday,  August  8,  1862, 

"'  Ordered,  First,  That  all  United  States  marshals  and 
superintendents  or  chiefs  of  police  of  any  town,  city  or  district, 
be  and  they  are  hereby  authorized  and  directed  to  arrest  and 
imprison  any  person  or  persons  who  may  be  engaged  by  act, 
speech  or  writing,  in  discouraging  volunteer  enlistments,  or  in 
any  way  giving  aid  and  comfort  to  the  enemy,  or  in  any  other 
disloyal  practice  against  the  United  States. 

"  '  Second,  That  an  immediate  report  be  made  to  Major  L.  C. 
Turner,  judge  advocate,  in  order  that  such  persons  may  be  tried 
before  a  military  commission. 

"  i  Third,  The  expenses  of  such  arrest  and  imprisonment  will 
be  certified  to  the  chief  clerk  of  the  war  department  for  settle- 
ment and  payment.      Edwin  M.  Stanton,  Secretary  of  War} 

"  And  the  said  defendant  avers  that  afterward,  on  divers  days 
and  times  between  the  said  8th  day  of  August,  A.  D.  1862, 
and  the  said  27th  day  of  August,  A.  D.  1862,  at  said  county 
of  Stephenson,  the  said  plaintiff  was  engaged  by  his  act  and 
speech,  in  discouraging  volunteer  enlistments  into  the  said 
military  service  of  the  United  States,  and  in  disloyal  practices 
against  the  United  States,  in  this:  that  the  said  plaintiff  did, 
on  the  16th  day  of  August,  A.  D.  1862,  and  on  divers  other 
days  and  times  between  the  times  aforesaid,  at  said  county,  by 
his  speech  in  the  presence  of  divers  good  citizens  of  the  state 
of  Illinois  and  of  the  United  States,  denounce  the  government 
of  the  United  States,  and  denounce  the  policy  and  manage- 
ment of  the  war  for  the  suppression  of  the  said  rebellion,  and 
then  and  there  did  say,  in  substance,  that  the  north  (meaning 
the  government  of  the  United  States)  was  wrong  in  carrying 
on  said  war,  and  that  the  war  tax  ought  not  and  should  not 
be  collected,  and  that  he  (said  plaintiff)  would  not  pay  the  war 
taxes  of  said  government;  and  did  then  and  there  denounce 
the  men  who  voted  for  said  war  tax  to  carry  on  the  said  gov- 
ernment and  suppress  said  rebellion;  and  did  then  and  there 
say,  in  substance,  that  the  war  for  the  suppression  of  said  rebell- 
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ion  was  an  '  abolition  war ?  and  ought  not  to  succeed ;  and  did 
then  and  there  say,  in  substance,  that  he  (said  plaintiff)  hoped 
that  every  man  who  went  to  war  (meaning  the  military  service 
of  the  United  States  for  the  suppression  of  said  rebellion)  that 
owed  him  (meaning  said  plaintiff)  would  be  shot  and  killed; 
and  did  then  and  there  by  his  act  and  speech  otherwise  dis- 
courage volunteer  enlistments  into  said  military  service  of  the 
United  States,  and  was  then  and  there  engaged  in  other  disloyal 
practices  against  the  United  States. 

"  And  thereupon  the  said  defendant,  having  good,  reasonable 
and  probable  cause  therefor,  in  pursuance  and  by  virtue  of  the 
said  order  of  the  secretary  of  war  of  the  United  States,  and  of 
the  authority  thereby  vested  in  said  defendant,  to  wit,  on  said 
27th  day  of  August,  A.  D.  1862,  at  said  county  of  Stephenson, 
in  said  district,  did  cause  the  said  plaintiff,  without  the  use  of 
any  unnecessary  force  or  violence,  to  be  arrested  and  taken  into 
custody,  and  detained  in  custody  and  imprisonment,  in  the 
county  jail  of  said  county  of  Stephenson. 

"  And  afterward,  to  wit,  on  the  3d  day  of  September,  A.  D. 
1862,  and  immediately,  within  a  reasonable  time  after  the  said 
arrest  of  said  plaintiff,  said  defendant  made  a  report  to  the  said 
Major  L.  C.  Tarner,  judge  advocate,  as  required  by  said  order 
of  the  secretary  of  war  of  the  United  States,  of  the  arrest  and 
imprisonment  of  said  plaintiff. 

"  And  thereupon,  on  the  7th  day  of  September,  A.  D.  1862, 
the  said  Major  L.  C.  Turner,  judge  advocate,  by  the  direction 
and  authority  of  the  president  of  the  United  States,  issued  an 
order  from  said  war  department  to  said  defendant  concerning 
said  plaintiff  (therein  designating  said  plaintiff  '  Dr.  Carver '), 
thereby  directing  and  ordering  said  defendant  to  detain  said 
plaintiff  in  custody  until  further  orders. 

"  Wherefore  said  defendant,  in  pursuance  and  by  virtue  of 
said  order,  and  of  the  authority  thereby  vested  in  him,  did 
cause  said  plaintiff  to  be  held  and  kept  in  custody  in  the  county 
jail  of  said  Stephenson  county. 

"And  afterward,  to  wit,  on  the  16th  day  of  September,  A.  D. 
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1862,  the  said  Major  L.  C.  Turner,  judge  advocate,  by  the  di- 
rection and  authority  of  the  president  of  the  United  States, 
issued  an  order  from  the  war  department  aforesaid,  to  said  de- 
fendant, thereby  ordering  and  directing  said  defendant,  if  in 
said  defendant's  discretion  he  (said  defendant)  thought  right, 
and  for  the  good  of  the  service  (to  wit,  the  military  service  of 
the  United  States),  to  release  and  discharge  said  plaintiff  from 
his  said  arrest  and  imprisonment  upon  said  plaintiff's  entering 
into  bond  (to  the  United  States),  commonly  called  a  loyalty 
bond;  and  also  thereby  directing  said  defendant  to  exercise  his 
(said  defendant's)  sound  discretion  (in  said  matter  of  discharging 
said  plaintiff). 

"And  thereupon  the  said  defendant,  to  wit,  on  the  19th  day 
of  September,  A.  D.  1862,  at  said  county  of  Stephenson,  offered 
to  release  and  discharge  said  plaintiff  from  his  said  custody  and 
imprisonment  (certain  good  and  loyal  citizens  of  said  county 
and  state  so  recommending)  upon  said  plaintiff's  entering  into 
a  bond  to  the  United  States,  with  sureties,  commonly  called  a 
loyalty  bond,  as  mentioned  in  said  order,  conditioned  that  said 
plaintiff  would  abstain  by  act,  speech  or  writing  from  discour- 
aging volunteer  enlistments,  and  from  in  any  way  giving  aid 
and  comfort  to  the  enemy,  and  from  every  other  disloyal  prac- 
tice against  the  government  of  the  United  States. 

"  But  the  said  plaintiff  then  and  there  refused  to  give  such 
bond,  and  remained  in  said  custody  and  imprisonment,  contin- 
uing such  refusal,  until  afterward,  to  wit,  on  the  31st  day  of 
October,  A.  D.  1862,  at  said  county  of  Stephenson,  said  plaintiff 
entered  into  such  bond,  with  sureties,  and  was,  by  direction  of 
said  defendant,  under  the  authority  of  said  last  mentioned  order 
from  said  war  department,  released  and  discharged  from  said 
arrest  and  imprisonment. 

"  "Which  said  arrest  and  imprisonment  of  said  plaintiff  are 
the  supposed  trespasses  whereof  said  plaintiff  hath  above  com- 
plained against  said  defendant.  And  this  the  said  defendant  is 
ready  to  verify,  wherefore  he  prays  judgment,  etc." 

A  demurrer  to  the  above  plea  was  overruled,  the  plaintiff 
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abided  by  his  demurrer,  and  the  court  rendered  judgment 
against  him  for  costs,  whereupon  he  brought  error  to  review  the 
decision  of  the  court  overruling  said  demurrer. 

Tiirner  <&  Neff,  for  plaintiff  in  error. 

F.  G.  Ingalls,  for  defendants  in  error. 

[339*]  *Breese,  C.  J.  This  case  is,  in  all  its  important  ele- 
ments, identical  with  that  of  Madison  T.  Johnson  v. 
J.  Russell  Jones  et  al.,  decided  at  the  April  term,  186T,1  and 
we  perceive  nothing  in  the  argument  now  submitted  by  the 
counsel  of  defendants  to  induce  us  to  re-examine  the  decision 
in  that  case.     With  the  results  there  reached  we  are  satisfied. 

The  judgment  of  the  circuit  court  overruling  the  demurrer 
to  the  defendants'  fourth  plea  must  be  reversed  and  the  cause 
remanded,  with  directions  to  that  court  that  the  said  plea  pre- 
sents no  sufficient  defense  to  the  plaintiff's  action. 

Judgment  reversed. 


John  E.  Allen  vs.  Chatjncey  M.  Payne. 

1.  New  Trial:     Verdict  against  the  evidence. 

Where  the  evidence  is  contradictory,  both  parties  being  sworn  and  con- 
tradicting each  other  in  their  testimony,  it  is  for  the  jury  to  deter- 
mine which  is  best  entitled  to  belief,  or  best  supported  by  the  other 
witnesses,  and  the  verdict  will  not  be  set  aside  unless  manifestly 
against  the  weight  of  the  evidence. 

2.  Exceptions  :    Must  be  taken  in  court  below. 

Where  no  exception  was  taken  to  the  ruling  of  the  court  below  as  to  the 
admissibility  of  the  testimony,  the  Question  can  not  be  reviewed  by 
the  supreme  court. 

Appeal  from  Kankakee.     Hon.  Chas.  H.  Wood,  J. 

C.  A.  Lake,  for  appellant. 

Wm.  II  Richardson,  for  appellee. 

[340*]       *Per  Curiam:     Allen  sold  Payne  the  furniture  of 
a  hotel  in  Kankakee  city,  which  Allen  had  been  occu- 

""-**  J  44  111.  142. 
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pying,  and  the  unexpired  portion  of  his  lease.  This  suit  is 
brought  by  Payne  on  the  ground  that  he  did  not  receive  all 
the  furniture  he  purchased.  Allen,  on  the  other  hand,  insists, 
not  only  that  he  delivered  all  the  furniture  he  sold,  but  that 
Payne  is  indebted  to  him  for  the  services  of  himself  and  family 
after  Payne  took  possession,  and  for  money  received  by  Payne 
at  the  time  of  the  county  fair,  which  money  was  to  be  divided 
between  them.     The  jury  gave  Payne  a  verdict. 

No  question  of  law  is  presented  by  this  record,  and  we  can- 
not set  aside  the  verdict  as  against  the  evidence.  This  was 
very  contradictory.  The  parties  were  both  sworn  under  the 
recent  statute  and  contradicted  each  other  in  their  testi- 
mony. *  It  was  for  the  jury  to  determine  which  was  best  [341*] 
entitled  to  belief  or  best  supported  by  the  other  witnesses. 

A  question  is  made  here  on  the  admissibility  of  the  testimony 
of  Mrs.  Payne.  No  exception  was  at  the  time  taken  to  the 
ruling  of  the  court,  and  the  point  is,  therefore,  not  before  us. 

Judgment  affirmed. 


Dennis  Beach  et  al.  vs.  George  C.  Bestor.1 

1.  Creditors'  Bills:    Execution  must  be  returned  nulla  bona. 
As  a  general  rule,  a  creditor  must  reduce  his  demand  to  judgment  and 
have  execution  returned  nulla  bona,  before  he  can  call  upon  a  court 
of  equity  to  aid  him  in  obtaining  satisfaction.2 

1  S.  C.  47  111.  521. 

2  The  officer  may  take  the  responsibility  of  returning  the  execution  be- 
fore  the  return  day.  See  First  Nat.  Bank  v.  Gage,  79  111.  207 ;  Lewis  v. 
Lanphere,  id.  187. 

3Steere  v.  Hoagland,  39  111.  264;  McDaniel  v.  Cochrane,  11  id.  31;  Bay 
v.  Cook,  31  id.  336 ;  Newman  v.  Willetts,  52  id.  98. 

Note.  —  Property  held  in  trust  for  the  payment  of  creditors  may  be 
reached  by  such  creditors,  without  first  having  an  execution  returned  un- 
satisfied and  without  obtaining  a  judgment  at  law.  Miller  v.  Davidson,  3 
Gilm.  518.  Greenway  v.  Thomas,  14  111.  271 ;  being  a  suit  to  enforce  a  trust 
rather  than  a  mere  creditor's  bill.  Weightman  v.  Hatch,  17  id.  281 ;  New- 
man v.  Willetts,  52  id.  98;  Justice  v.  Scott,  4  Ired.  N.  C.  Eq.  108;  McRea  v. 
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2.  Same  :    Exception  to  the  rule? 
To  this  rule  there  are  exceptions,  and  of  these  is  the  right  to  file  a  bill 
■without  first  suing  out  execution,  to  remove  a  fraudulent  convey- 
ance; and  another  is,  to  reach  trust  property  of  the  judgment  debtor 
held  for  the  benefit  of  creditors. 

Branch  Bank,  19  How.  376.  In  proceedings  against  estates  of  insolvent 
intestates,  the  execution  is  not  required,  because  impossible  on  a  judg- 
ment against  an  administrator.  McDowells.  Cochran,  11  111.  31;  Bay  v. 
Cook,  31  id.  337;  Steere  v.  Hoagland,  39  id.  264;  Trask  v.  Green,  9  Mich. 
358.  Except  in  these  cases  judgment  to  be  obtained  and  execution  ex- 
hausted. Heacock  v.  Durand,  42  111.  230 ;  McConnell  v.  Dickson,  43  id. 
99;  and  judgment  must  be  an  existing  lien,  Newman  v.  Willetts,  52  id.  198. 
As  to  how  far  the  acts  of  assignees  in  trust  bind  the  creditors,  Field  v. 
Flanders,  40  111.  470.  A  creditor's  bill  proper,  i.  e.,  where  there  is  no  express 
trust  in  the  creditor's  favor,  and  the  debtor  is  living,  will  not  lie  to  reach 
equitable  interests  until  the  complainant  has  exhaused  all  legal  remedies. 
Moshier  v.  Meek,  80  111.  79;  Lewis  v.  Lanphere,  79  id.  187.  See  also  White 
v.  Russell,  79  id.  155;  Goss  v.  Lester  et  al.  1  Wis.  43;  Williams  v.  Sexton, 
19  id.  42.  In  Wisconsin,  the  code  for  a  time  substituted  proceedings  sup- 
plementary to  execution  by  an  order  and  oral  examination  of  the  judgment 
debtor,  as  a  substitute  for  the  creditor's  bill.  In  re  Remington,  7  Wis.  643 ; 
Graham  et  al.  v.  LaCrosse  &  Mil.  R.  R.  Co.  10  id.  459 ;  Seymour  v.  Briggs, 
11  id.  196.  Ch.  303  of  Laws  of  1860  restored  the  remedy  by  creditor's  bill. 
Gates  v.  Boomer,  17  Wis.  455;  and  substantially  as  it  existed  under  ch.  84, 
R.  S.  1849.  Winslow  v.  Dousman,  18  Wis.  456;  Williams  v.  Sexton,  19  id. 
42.  In  Michigan,  if  a  creditor  come  into  chancery  to  have  his  judgment 
satisfied  out  of  choses  in  action,  or  other  property  of  the  debtor  not  liable 
to  execution  (  i.  e.,  equitable  assets),  Williams  v.  Hubbard,  Wal.  Ch.  28,  he 
must  show  that  execution  has  been  sued  out  and  returned  unsatisfied  in 
whole  or  in  part,  id. ;  Steward  v.  Stevens,  Har.  Ch.  169 ;  Thayer  v.  Swift, 
id.  430;  Stafford  v.  Hulbert,  id.  435;  Smith  v.  Thompson,  Wal.  Ch.  1; 
Beach  v.  White,  id.  495.  But  if  the  bill  is  filed  in  aid  of  his  execution  at 
law,  execution  must  have  been  sued  out,  but  it  need  not  have  been  returned. 
Williams  v.  Hubbard,  Wal.  Ch.  28;  Beach  v.  White,  id.  495.  A  judgment 
creditor  may  obtain  relief  against  a  fraudulent  conveyance,  made  to  defeat 
the  collection  of  his  judgment,  whether  execution  has  been  issued  or  not. 
McCalmont  v.  Lawrence,  1  Blatchf.  232;  S.  P.  Hagan  v.  Walker,  14  How. 
29.  Creditor  s  bill  will  lie  against  a  county  in  lieu  of  mandamus,  to  com- 
pel the  county  to  apply  certain  bonds  and  mortgages  to  satisfy  the  judg- 
ment. Lyell  v.  St.  Claire  Co.  3  McLain,  580.  Creditor's  bill  lies  in  Ken- 
tucky in  lieu  of  garnishee  process  again3t  a  city  or  town  indebted  to  an 
insolvent  officer,  in  favor  of  a  creditor  of  the  officer,  who,  by  reason  of  his 
insolvency,  is  unable  to  collect  his  debt  at  law.  Speed  v.  Brown,  10  B.  Mon. 
(Ky).  108  (compare  Merwin  v.  City  of  Chicago,  ante,  133).  Creditor's  bill 
will  not  lie  to  determine  the  order  in  which  attaching  creditors  shall  be 
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3.  Same  ;  Assignment  for  Benefit  of  Creditors  :  Particular  assign- 
ment construed;  trusts;  when  return  nulla  bona  is  unnecessary. 
Bestor  recovered  judgment,  at  the  May  term,  1857,  against  Morgan,  on  a 
promissory  note  reciting  that  it  was  given  for  certain  railroad  bonds. 
Prior  to  this  Morgan  had  brought  suit  upon  a  claim  held  by  him 
against  a  certain  railroad  company,  and  on  the  6th  of  February,  1857, 
pending  the  action,  assigned  the  claim  to  Peckham,  who  agreed  to 
prosecute  it  to  a  recovery  and  out  of  the  proceeds  pay  certain  of  Mor- 
gan's debts,  the  language  of  the  assignment  being  that  he  would  pay 
"all  indebtedness,  if  any,  that  may  be  found  to  have  been  due,  owing 
or  payable  from  the  party  of  the  first  part,"  to  the  second  persons 
named,  Bestor  being  of  the  number,  "by  reason  of  any  work  done  for, 
or  money  loaned  to  the  party  of  the  first  part  previous  to  the  first  day 
of  September,  A.  D.  1856."  Morgan  recovered  judgment  against 
the  railroad  company  on  the  28th  of  October,  1858,  and  on  the  11th 
of  November,  1858,  by  a  new  arrangement,  without  Bestor's  consent, 
Morgan  assigned  this  judgment  absolutely  to  Beach  &  Peckham,  for 
what  was  claimed  by  said  assignees  to  be  a  full  and  fair  consideration 
for  its  purchase,  which  assignment  was  placed  upon  the  records  of 
the  court  in  which  the  judgment  was  recovered.  Funds  to  secure  the 
payment  of  this  judgment  were  subsequently  paid  in  part  to  Beach 
&  Peckham  and  in  part  to  a  receiver  appointed  by  the  court:  Held, 
on  a  bill  filed  by  Bestor  to  the  October  term,  1864,  claiming  that  he 
was  entitled  to  have  his  judgment  satisfied  out  of  these  funds,  by  rea- 
son of  a  superior  equitable  lien  on  said  funds  by  reason  of  the  assign- 
ment of  Feb.  6,  1857,  that,  it  appearing  that,  Morgan  being  desirous 
to  raise  money,  and  Bestor,  being  unable  to  accommodate  him,  having 
let  him  have  the  bonds  upon  which  to  procure  it,  and  upon  which 
money  was  raised,  the  transaction  was  virtually  a  loan  of  money,  and 
hence  that  the  claim  therefor  was  embraced  in  the  assignment;  that 

paid,  Chittenden  v.  Rogers,  42  111.  95.  Abbott's  U.  S.  Digest,  Vol.  4,  p.  287, 
title,  Creditor's  Bill,  seems  to  be  only  partially  accurate  in  citing  authorities 
in  the  following  clause,  91,  viz. :  A  creditor  may,  without  having  first 
obtained  a  judgment  at  law,  "come  into  chancery  to  set  aside  fraudulent 
conveyances  of  property,  or  other  devices  resorted  to  for  the  purpose  of 
hindering  and  delaying  creditors,  and  subject  the  property  by  sale  or 
otherwise  to  the  satisfaction  of  his  debt.  Croon  v.  Bivens,  2  Head.  (Tenn.) 
339 ;  Sanderson  v.  Stockdale,  11  Md.  563 ;  Cook  v.  Johnson,  14  N.  J.  Eq.  51 ; 
Dunham  v.  Cox,  10  id.  437;  Cornell  v.  Bad  way,  22  Wis.  260;  Thurmond  v. 
Reese,  3  Ga.  449.  Compare  McLaughlin  v.  Bank  of  Potomac,  7  How.  220, 
also  Brittain  v.  Quiet,  1  Jones  (N.  C.)  Eq.  328."  Under  certain  code  and 
statutory  provisions  in  Tennessee  and  Maryland,  the  first  two  citations 
are  correct ;  but  Cornell  v.  Radway,  22  Wis.  260,  is  to  the  opposite  effect  to 
that  to  which  it  is  here  cited,  viz.,  that  a  creditor  cannot  come  into  chan- 
cery without  obtaining  a  judgment,  etc. 
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since,  when  Peckham  &  Beach  purchased  the  judgment  of  Morgan, 
Peckham  knew  he  was  dealing  with  a  trust  fund,  and  since  he  and 
Beach  acted  jointly  in  its  purchase,  the  latter  must  be  held  charged 
with  the  same  notice  as  the  former ;  that  the  purchase  did  not  destroy 
the  character  of  the  trust,  and  the  fund  being  still  held  for  the  benefit 
of  Beach  &  Peckham,  they  were  bound  to  satisfy  all  legal  and  bind- 
ing claims  upon  the  fund  growing  out  of  the  former  assignment  to 
Peckham  ;  and  that  the  fund  being  a  trust  fund,  it  was  not  necessary 
that  an  execution  be  returned  nulla  bona  before  it  could  be  reached 
by  bill  in  equity,  and  applied  in  satisfaction  of  Bestor's  judgment,  al- 
though about  seven  years  had  elapsed  since  the  execution  of  the 
assignment. 

4.  Same  :    Acceptance  of  creditor  of  beneficial  provision,  presumed. 

Held,  also,  that  the  assignment  of  February  6,  1857,  to  Peckham,  being 
for  the  benefit  of  Bestor,  it  might  fairly  be  presumed  that  he  accepted 
of  its  provisions ;  and  the  proof  showing  that  Morgan  furnished  him 
with  a  copy  of  it  before  it  was  destroyed  and  the  new  agreement  of 
November  11,  1858,  entered  into,  and  it  appearing  that  he  took  no 
further  steps  to  collect  his  debt  until  about  seven  years  thereafter,  it 
might  also  reasonably  be  presumed  that  he  relied  upon  it  for  pay- 
ment. 

5.  Same  :    Laches  in  bringing  suit. 

Held,  also,  that,  it  appearing  that  the  fund  had  been  continually  in  liti- 
gation from  the  time  the  assignment  was  made  till  about  the  time 
this  suit  was  commenced  by  Bestor,  so  that  more  prompt  action  would 
have  been  unavailing,  his  great  delay  in  bringing  suit  to  enforce  his 
claim  was  sufficiently  explained,  and  it  could  not  be  presumed  there- 
from that  he  had  abandoned  the  fund. 

6.  Same  :    Rights  of  creditor  not  affected  by  notice  of  subsequent  transfer  oj 

trust  fund. 
Held,  also,  that  the  filing  of  the  last  assignment  of  said  judgment,  in  the 
court  in  which  it  was  rendered,  although  absolute  on  its  face,  and  al- 
though it  may  have  been  notice  to  Bestor,  the  rights  of  innocent  pur- 
chasers not  having  intervened  —  could  not  affect  his  rights. 

Error  to  Cook.     Hon.  E.  S.  Williams,  J. 

Bill  in  equity  by  Geo.  C,  Bestor  against  Dennis  Beach,  Peter 
W.  Peckham  and  Ezra  M.  Prince,  to  have  a  judgment  recovered 
by  complainant  against  Richard  P.  Morgan,  satisfied  out  of 
funds  alleged  to  be  held  by  defendants  in  trust  to  pay  the  debts 
of  said  judgment  creditor  to  complainant  and  others,  under  a 
certain  assignment  executed  by  said  Morgan  to  said  Peckham, 
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on  the  6th  of  February,  1857,  and  more  fully  described  in  the 
opinion. 

Arrington  <&  Detri,  for  plaintiffs  in  error. 

W.  T.  Burgess,  for  defendant  in  error. 

[342*]  *  Walker,  J.  It  appears  that  George  0.  Bestor  recovered 
a  judgment  in  the  Peoria  circuit  court,  at  the  May  term, 
1857,  against  Richard  P.  Morgan,  on  a  promissory  note  for 
$1,664.  The  note  recites  that  it  was  given  "  for  two  second 
mortgage  bonds  of  the  *  Peoria  and  Oquawka  Railroad  [343*] 
company."  It  appears  that  Morgan  held  a  claim  on  the 
Peoria  and  Oquawka  Railroad  company,  upon  which  he  had 
brought  suit  in  the  United  States  circuit  court;  that,  pending 
the  action,  he  assigned  the  claim  to  Peter  W.  Peckham,  who 
agreed  to  prosecute  it  to  a  recovery,  and  at  the  same  time  trans- 
ferred to  him  various  claims.  Peckham  agreed  that  out  of  the 
proceeds  he  would  pay  a  portion  to  Morgan,  specifying  the 
amount,  and  would  pay  a  number  of  persons  having  debts 
against  Morgan,  amongst  whom  Bestor  is  named.  This  agree- 
ment bears  date  the  6th  of  February,  1857.  The  suit  against 
the  railroad  company  resulted,  after  several  trials,  in  a  judg- 
ment in  favor  of  Morgan  for  $50,000,  on  the  28th  of  October, 
1858. 

On  the  11th  of  November,  1858,  a  new  arrangement  was 
entered  into  between  Morgan  and  Peckham,  when  the  former 
assigned  this  judgment  to  Dennis  Beach  and  Peckham.  They 
at  the  time  gave  their  notes  to  Morgan  for  a  portion  of  the  con- 
sideration, and  they  claim  that  prior  and  existing  indebtedness 
from  Morgan  to  them  constituted  the  remainder  of  a  full  and 
fair  consideration  for  its  purchase.  It  does  not  appear  that 
Bestor  consented  to  this  sale  of  the  judgment;  this  assignment 
was  placed  on  the  records  of  the  court  in  which  the.  judgment 
was  recovered.  Subsequently  a  bill  was  filed  in  the  McLean 
circuit  court  by  Beach  and  Peckham  against  the  railroad  com- 
pany and  Cruger,  Sekor  &  Co.,  for  the  purpose  of  reaching  funds 
for  the  payment  of  the  judgment.  In  September,  1860,  a  de- 
cree was  rendered  by  that  court  requiring  Cruger,  Sekor  &  Co 
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to  pay  the  money  due  on  the  judgment,  and  making  the  decree 
a  lien  on  a  part  of  the  railroad.  Orme  was  made  a  receiver,  but 
Prince  subsequently  succeeded  him  as  receiver  by  appointment 
of  the  court. 

Afterwards  Beach  filed  a  bill  against  the  Logansport,  Peoria 
and  Burlington  Railroad  company,  formerly  the  Peoria  and 
Oquawka  Railroad  company,  to  reach  funds  for  the  satisfaction 
of  this  judgment  and  decree ;  and  there  was  paid  by  the  company 
to  Prince  $3,657.35  thereon.      Osborne  &  Perkins,  who  held 

a  junior  lien  to  the  judgment,  recovered  by  Morgan 
[344*]  "^against  the  railroad  company,  filed  a  bill  of  interpleader 

in  the  supreme  court  of  New  York  against  divers  per- 
sons, including  Beach  and  Peckham,  and  in  January,  1864,  a 
decree  was  rendered  limiting  Osborne  &  Perkins'  liability  to 
satisfy  the  decree  of  the  11th  of  September,  1860,  to  the  sum 
of  $59,454.14,  requiring  them  to  pay  to  Beach  and  Peckham 
$12,454.14,  and  to  deposit  in  the  United  States  Trust  company, 
in  New  York  city,  the  remaining  $47,000  to  the  credit  of  Prince, 
as  receiver,  and  required  this  latter  sum  to  be  invested  in  United 
States  5-20  coupon  bonds,  to  be  drawn  and  delivered  to  the  re- 
ceiver or  his  successor  in  office,  or  order,  upon  an  order  of  the 
circuit  court  of  Macon  county,  Illinois,  which  orders  were  only 
to  be  made  after  ten  days'  notice  to  several  persons  who  were 
the  attorneys  of  Beach  and  Peckham.  Osborne  &  Perkins  per- 
formed the  decree  by  paying  the  money  to  the  trust  company 
as  required,  and  put  into  the  hands  of  Isaac  P.  Martin,  of  New 
York  city,  $10,000,  to  abide  the  result  of  a  litigation  between 
Beach  and  Peckham,  which  is  still  pending. 

Bestor  claims  that  he  is  entitled  to  have  his  judgment  satisfied 
out  of  these  funds,  by  reason  of  a  superior  equitable  lien  on  the 
fund  by  reason  of  the  assignment  of  the  6th  of  February,  1857, 
which  designated  him  as  one  of  the  creditors,  who  should  be 
paid  out  of  the  claim  from  which  this  fund  has  arisen.  He 
insists  that  his  equity  is  superior  to  that  of  Beach  and  Peckham, 
under  their  purchase  of  the  judgment  on  the  11th  of  Novem- 
ber, 1858.  Plaintiffs  in  error  resist  this  claim  on  several 
grounds :  First,  that  defendant  in  error  did  not  sue  out  an  exe- 
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cution  on  his  judgment  until  1864,  and  then  without  reviving 
his  judgment,  and  is  not  therefore  in  a  position  to  claim  equita- 
ble relief;  secondly,  that  Morgan  having  sold  the  judgment  by 
an  assignment  absolute  on  its  face,  on  the  11th  of  November, 
185S,  and  that  defendant  in  error  having  notice  of  the  assign- 
ment, and  having  acquiesced  in  it  without  objection  until  the 
commencement  of  this  suit,  to  the  October  term,  1864,  of  the 
Cook  circuit  court,  he  lost  all  benefit  of  any  lien  he  may  have 
acquired  under  the  first  assignment.  Also,  that  this 
claim  was  *  not  embraced  in  the  first  assignment,  as  it  [345*] 
was  neither  for  labor  performed  on  the  railroad  nor  for 
money  loaned. 

We  shall  examine  the  last  objection  first.  The  language  of 
the  assignment  is,  that  Peckham  would  pay  "all  indebtedness, 
if  any,  that  may  be  found  to  have  been  due,  owing  or  payable 
from  the  party  of  the  first  part "  to  the  several  persons  named, 
defendant  in  error  being  of  the  number,  "  by  reason  of  any 
work  done  for,  or  money  loaned  to,  the  party  of  the  first  part, 
previous  to  the  first  day  of  September,  A.  D.  1856."  The  note 
states  that  it  was  given  for  two  second  mortgage  bonds  upon 
the  railroad;  and  the  evidence  shows  that  Morgan  desired  to 
raise  money,  and  defendant  in  error,  being  unable  to  accommo- 
date him,  let  him  have  the  bonds  upon  which  to  procure  it. 
That  Morgan  did  raise  $1,200  on  these  bonds.  We  can  see  no 
reason  why  the  claim  of  defendant  in  error  was  not  embraced 
in  the  assignment.  It  is  true,  defendant  in  error  did  not  di- 
rectly loan  the  money,  but  loaned  him  the  bonds  with  which 
it  was  obtained.  It  wras  virtually  a  loan  of  money,  as  it  was  a 
loan  of  negotiable  securities  upon  which  to  procure  the  money. 
It  was  not  for  the  sale  of  property,  or  merchantable  commod- 
ities, but  a  loan  of  securities  exchanged  in  market  for  money. 
We  are,  therefore,  of  the  opinion  that  there  is  no  force  in  this 
objection. 

Had  the  judgment  of  defendant  become  dormant,  so  as  to 
lose  its  lien  in  equity  upon  this  fund,  from  which  he  could 
alone  enforce  satisfaction  by  bill  in  equity?  At  law,  a  failure 
to  sue  out  an  execution  within  twelve  months  after  the  recovery 
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of  a  judgment,  operates  to  destroy  the  lien  on  real  estate.  And 
the  judgment  creates  no  lien  on  the  personal  property  of  the 
defendant.  That  is  only  produced  by  suing  out  execution  and 
placing  it  in  the  hands  of  a  proper  officer.  And  at  the  com- 
mon law,  if  the  plaintiff  in  the  judgment  neglects  to  sue  out 
execution  within  one  year,  a  legal  presumption  is  raised  that 
the  judgment  has  been  paid,  and  a  scire  facias  is  required  to  be 
sued  out  to  afford  the  defendant  an  opportunity  to  show  its 
satisfaction.     But  failing  to  do  so,  an  execution  will  be  awarded, 

that  plaintiff  may  have  satisfaction  of  his  judgment. 
[346*]  *  As  a  general  rule,  a  creditor  must  reduce  his  demand 

to  judgment  and  have  execution  returned  nulla  bona  be- 
fore he  can  call  upon  a  court  of  equity  to  aid  him  in  obtaining 
satisfaction.  To  this  rule  there  are  exceptions,  and  of  these  is 
the  right  to  file  a  bill  without  first  suing  out  execution,  to  re- 
move a  fraudulent  conveyance,  and  another  is,  to  reach  trust 
property  of  the  judgment  debtor  held  for  the  benefit  of  creditors. 
Miller  v.  Davison,  3  Gilm.  518 ;  Greenway  v.  Thomas,  14  111. 
271;  Weightman  v.  Hatch,  IT  id.  281.  In  the  first  of  these 
cases,  it  was  held  that  courts  of  equity  jurisdiction,  in  all  cases 
of  trust,  are  abundantly  able  to  enquire,  of  themselves,  whether 
the  party  claiming  to  be  cestui  que  trust  be  so  or  not;  and  that, 
if  it  is  established  that  the  person  holding  the  property  is  a 
trustee  for  the  creditors,  then  a  complainant,  if  he  be  one  of 
them,  thus  shows  himself  to  be  a  cestui  que  trust,  and  estab- 
lishes his  right  to  invoke  the  aid  of  a  court  of  equity  to  pre- 
vent the  trustee  from  abusing  the  trust. 

The  principle  announced  in  that  case  establishes  the  jurisdic- 
tion of  the  court  in  this,  as  in  that  it  was  held  that  an  execution 
returned  "  no  property  found  "  was  not  necessary  before  such  a 
fund  could  be  reached  on  bill  in  equity.  In  this  case,  the  fund 
was  expressly  appropriated, to  pay  this  debt,  and  was  received 
by  Peckham  with  the  agreement  that  he  would  so  apply  it;  and 
when  he  and  Beach  purchased  the  judgment  of  Morgan,  Peck- 
ham  knew  that  he  was  dealing  with  a  trust  fund,  and,  as  he  and 
Beach  acted  jointly  in  purchasing  the  judgment,  the  latter  must 
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be  held  to  be  charged  with  the  same  notice  as  Peckham  had. 
That  purchase,  then,  did  not  destroy  the  character  of  the  trust, 
and  the  fund  is  still  held  for  the  benefit  of  Beach  and  Peck- 
ham;  and  they  are  bound  to  satisfy  all  legal  and  binding 
claims  upon  the  fund,  growing  out  of  the  former  assignment  to 
Peckham. 

It  is,  however,  urged  that  defendant  in  error  had  no  notice 
of  the  assignment  to  Peckham,  and  never  accepted  of  the  pro- 
vision until  after  the  judgment  was  transferred  to  Beach  and 
Peckham ;  and  that  he  acquired  no  lien  upon  the  fund,  did  not 
rely  upon  it,  and  has  sustained  no  injury  by  the  sale  of 
*  the  judgment.  Cruger  testifies  that  defendant  in  error  [347*] 
handed  him  a  copy  of  the  agreement  by  which  Morgan 
assigned  the  claim  to  Peckham,  and  which  provided  for  the 
payment  of  his  claim  with  others;  that  this  copy  was  sent 
by  Morgan  to  defendant  in  error,  to  secure  him  for  moneys 
he  had  advanced  to  Morgan,  and  that  this  copy  was  made  for 
the  use  of  the  attorneys  in  the  defense  of  the  bill  filed  in  the 
McLean  circuit  court;  that  defendant  in  error  showed  witness 
the  writing  in  the  summer  or  fall  of  1857,  who  read  it  and  the 
copy.  George  L.  Bestor  states  that  he,  some  time  in  1857,  in 
the  office  of  defendant  in  error,  made  this  copy  for  Cruger, 
from  what  he  supposed  to  be  the  original  agreement  between 
Morgan  and  Peckham.  This  would  seem  to  fully  establish  the 
fact  that  defendant  in  error  had  notice  of  the  first  agreement 
before  it  was  destroyed,  and  the  other  entered  into  on  the  11th 
of  November,  1858. 

As  the  assignment  was  for  the  benefit  of  defendant  in  error, 
with  others,  the  presumption  might  be  fairly  indulged  that  he 
had  accepted  it.  Such  an  inference  may  be  indulged,  when 
we  see  that  he  took  no  further  steps  to  collect  his  debt  until 
about  seven  years  after.  And  then  he  sues  out  an  execution, 
no  doubt,  to  lay  the  foundation  for  the  commencement  of  this 
proceeding,  to  subject  this  fund  to  the  payment  of  his  judg- 
ment. He  does  not  seem  to  have  looked  to  any  other  fund  for 
payment,  nor  to  have  sought  its  enforcement  in  any  other 
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mode.  "We  therefore  think  it  may  be  reasonably  inferred,  that 
he  not  only  had  notice  of  the  assignment,  but  that  he  relied 
upon  it  for  payment. 

It  is  also  urged  that,  owing  to  his  great  delay  in  commencing 
proceedings  to  enforce  his  claims  against  this  fund,  we  should 
presume  that  he  had  abandoned  the  fund.  This  is  sufficiently 
answered  by  the  fact  that  this  fund  was  continually  in  litiga- 
tion from  the  time  the  assignment  was  made  until  about  the 
time  this  suit  was  commenced.  We  do  not  see  that  more 
prompt  action  would  have  availed  defendant  in  error.  And 
we  do  not  discover  that  the  filing  of  this  last  assignment  in 
the  United  States  circuit  court,  although  it  was  absolute 
[348*]  *on  its  face,  and  may  have  been  notice  to  defendant  in 
error,  could  affect  his  rights,  or  that  he  has  been  guilty 
of  such  laches  as  estops  him  from  asserting  his  claim.  Had 
the  rights  of  innocent  purchasers  intervened,  then  a  very  dif- 
ferent question  would  have  been  presented.  From  a  careful 
examination  of  the  record  in  this  case,  we  do  not  find  any  error 
for  which  the  decree  of  the  circuit  court  should  be  reversed,  and 
it  is  therefore  affirmed. 

Decree  affirmed. 


Philemon  Cad  well  vs.  Silas  H.  Sherman,  a  minor,  by  his 
next  friend,  Joel  S.  Sherman. 

1.  New  Trial:     Verdict  contrary  to  evidence. 

Although  the  supreme  court  might  not  have  found  on  the  evidence,  as  the 
jury  did  in  the  court  below,  yet  the  verdict  will  not  be  disturbed 
unless  clearly  against  the  weight  of  evidence. 

2.  Infant  :     May  maintain  trover  for  bounty  given  Jtim  on  his  enlistment. 
War  fund  bonds  given  to  a  minor  as  a  bounty,  on  his  enlistment  into  the 

army,  may  be  held  by  him  as  his  property,  and  he  may  maintain 
trover  for  their  conversion. 

Appeal  from  Lake.     Hon.  E.  S.  Williams,  J. 
Trover  by  appellee  against  appellant  for  two  war  fund  bonds 
alleged  to  belong  to  appellee. 
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Verdict  and  judgment  in  the  court  below  for  the  plaintiff, 
with  $226.72  damages. 

Blodgett,  Upton  <&  Williams,  for  appellant. 
W.  /S.  Searls,  for  appellee. 

*  Breese,  C.  J.     This  record  presents  no  question  of  [349*] 
law,  nor  is  any  point  of  law  made  by  the  appellant.     It 
presents  purely  a  question  of  evidence,  of  which  much  was 
heard  on  the  trial  of  the  issue. 

Although  we  might  not  have  found  as  the  jury  did,  we  can- 
not say  the  verdict  is  so  plainly  against  the  weight  of  evidence 
as  to  justify  the  interposition  of  this  court. 

These  bonds  appear  to  have  been  given  the  appellee,  as  a 
bounty,  on  his  enlistment  into  the  army,  he  being  then  a  minor; 
and,  under  the  authority  of  Parmelee  v.  Smith,  21  111.  621,  he 
could  hold  them  as  his  property.  The  jury  have  found  that 
he  did  not  dispose  of  them  to  the  association  represented  by 
the  appellant  as  its  treasurer,  and  we  cannot  say  the  evidence 
does  not  sustain  them  in  this  conclusion. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Thomas  Milner  vs.  Thomas  Briggs,  Jr. 

Statute  of  Limitation:  Promissory  notes  made,  and  the  action  on  which 
accrued  out  of  the  state,  prior  to  act  of  1849. 
The  action  of  debt  on  promissory  notes  made  out  of  this  state,  and  the 
cause  of  action  on  which  accrued  out  of  this  state,  before  the  passage 
of  the  limitation  law  of  Feb.  10,  1849,  is  not  [so  held  at  Sept.  Term, 
1867]  affected  by  any  statute  of  limitation  in  force  in  this  state. 
Campbell  v.  Harris,  30  111.  395,  followed. 

Error  to  Superior  Court  of   Chicago.      Hon.   Joseph    E. 
Gary,   J. 

Debt  brought  on  the  6th  of  January,  1860,  on  the  following 
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promissory  note  made,  and  the  cause  of  action  upon  which  ac- 
crued out  of  this  state: 
"  £96  15«.  2d.  c'y.  Kingston,  August  jth,  1843. 

"  Two  months  after  date,  I  promise  to  pay  Messrs.  Briggs  & 
Lasher,  or  order,  the  sum  of  ninety-six  pounds,  fifteen  shillings 
and  two  pence  currency,  for  value  received. 

"Thomas  Milker." 

Plea,  statute  of  limitation.  Yerdict  and  judgment  in  the 
court  below  for  the  plaintiff;  and  the  only  question  on  error  is, 
whether  there  was  any  statute  of  limitation  in  force  in  this 
state  affecting  the  cause  of  action  sued  on. 

J.  W.  Waughop,  for  plaintiff  in  error. 

John  H.  Thompson,  for  defendant  in  error. 

[350*]  *  Per  Curiam:  It  was  decided  in  the  case  of  Campbell 
v.  Harris,  30  111.  395,  that  the  action  of  debt  on  prom- 
issory notes  made  out  of  this  state,  and  the  cause  of  action  on 
which  accrued  out  of  this  state,  before  the  passage  of  the 
limitation  law  of  February  10,  1849,  was  not  affected  by  any 
statute  of  limitation  in  force  in  this  state.  This  case  is  pre- 
cisely like  that,  and  must  be  governed  by  the  decision  in  that 
case. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Lewis  Russell  vs.  David  ~W.  Paine. 

1.  Practice  in  Chancery:     When  the  issue  should  be  tried  by  a  jury. 
Where,  in  a  chancery  cause,  the  evidence  is  so  conflicting  and  inconclusive 

as  to  render  it  difficult  to  arrive  at  any  satisfactory  conclusion  as  to 
the  real  merits  of  the  controversy;  and  where,  the  veracity  of  wit- 
nesses being  involved,  the  manner,  intelligence  and  relation  of  the 
witnesses  to  the  case  must  have  their  proper  weight,  the  issue  should 
be  submitted  to  a  jury  for  their  determination. 

2.  Same:     When  the  court  may  submit  the  issue  to  a  jury. 

It  is  within  the  discretion  of  the  chancellor,  at  any  time  before  a  deci- 
sion is  arrived  at,  to  require  such  an  issue  to  be  formed  and  submitted 
to  a  jury. 
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Appeal  from  Whiteside.     Hon.  W.  W.  Heaton,  J. 
Samuel  Strawder,  for  appellant. 
J.  Johnson,  for  appellee. 

*  Walker,  J.  This  was  a  suit  in  chancery  brought  by  [351*] 
Lewis  Russell,  in  the  "Whiteside  circuit  court,  against 
David  W.  Paine,  to  foreclose  a  mortgage  on  lands  described  in 
the  bill.  Defendant  answered  and  denied  that  he  had  ever  exe- 
cuted the  note  described  in  the  bill,  and  insisted  that  complain- 
ant had  no  right  to  a  decree.  On  a  hearing  in  the  court  below 
the  bill  was  dismissed  at  complainant's  costs,  and  he  now  brings 
the  case  to  this  court  by  appeal,  and  asks  a  reversal  of  the 
decree. 

We  have  looked  into  the  record,  and  after  a  careful  examina- 
tion of  the  evidence,  find  it  to  be  quite  conflicting  and  inconclu- 
sive. It  is  so  much  so,  that  it  is  difficult  to  arrive  at  any  very 
satisfactory  conclusion  as  to  the  real  merits  of  the  controversy. 
But  notwithstanding  the  inconclusive  nature  of  the  testimony, 
we  incline  to  the  opinion  that  it  would  have  warranted  the  court 
in  granting  the  relief  sought.  Inasmuch,  however,  as  the  case 
will  be  remanded  for  further  proceedings,  we  shall  abstain  from 
a  discussion  of  the  evidence  in  the  record. 

This  is  of  that  character  of  cases  where  the  chancellor  should 
require  an  issue  of  fact  to  be  formed  and  tried  by  a  jury.  In 
such  a  conflict  of  evidence,  and  where  there  is  such  uncertainty 
as  there  is  in  this  case,  the  issue  may  well  be  submitted  to  a 
jury  for  their  determination.  It  is  within  the  discretion  of  the 
chancellor,  at  any  time  before  a  decision  is  arrived  at,  to  require 
such  an  issue  to  be  formed.  Where  the  evidence  is  contradict- 
ory, depends  upon  slight  circumstances,  the  veracity  of  wit- 
nesses is  involved,  and  where  the  manner,  intelligence  and  relation 
of  witnesses  to  a  case,  must  have  their  proper  weight,  it  is  highly 
desirable  that  the  issue  should  be  tried  by  a  jury. 

Inasmuch  as  we  are  not  satisfied  with  the  decree  of  the  court 
below,  it  is  reversed  and  the  cause  remanded,  with  direc- 
tions *to  the  court  below  to  have  an  issue  of  fact  formed  [352*] 
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and  submitted  to  a  jury  for  trial,  and   for  such  other  and 
further  proceedings  as  the  case  may  require. 
Decree  reversed. 


Edward  Buloer  et  al.  vs.  Theodore  Hoffman. 

Bill  of  Exceptions  :  Presumption  in  absence  of.1 
Where  an  appeal  from  the  judgment  of  a  justice  of  the  peace  in  an  ac- 
tion of  forcible  detainer  was  taken  to  the  circuit  court  of  Cook 
county,  and  was  there  dismissed :  Held,  in  the  absence  of  a  bill  of 
exceptions  showing  why  the  appeal  was  dismissed,  that  it  would  be 
presumed  that  it  was  dismissed  for  non-compliance  with  some  proper 
rule  or  order  of  the  court. 

Appeal  from  Cook.     Hon.  E.  S.  Williams,  J". 

Forcible  detainer  brought  by  appellee  against  appellants  before 
a  justice  of  the  peace,  from  whose  judgment  an  appeal  was- 
taken  to  the  circuit  court,  where  the  appeal  was  dismissed. 

The  error  assigned  is  the  dismissal  of  said  appeal. 

J.  S.  Page,  for  appellant. 

Adams  <&  Wissen,  for  appellee. 

Breese,  C.  J.  There  is  no  bill  of  exceptions  appearing  in  this 
record,  and  in  its  absence  we  must  presume  the  appeal  was  dis- 
missed for  non-compliance  with  some  proper  rule  or  order  of 
the  court.  It  is  impossible  for  this  court,  on  what  appears,  to 
say  why  the  appeal  was  dismissed.  Appellant  should  have  pre- 
served the  point  by  a  bill  of  exceptions.  The  act  of  the  legis- 
lature (§  7  of  Laws  of  1857)  applies  in  terms  to  appeals 
[353*]  from  an  inferior  "*court,  and  authorizes  their  dismissal  if 
an  affidavit  of  merits  be  not  filed  before  the  expiration 
of  the  rule  to  plead  as  in  other  cases. 

"We  must  presume  such  a  rule  was  entered,  which  was  not 
complied  with. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

^ee  Ottawa  Gas  Light  and  Coke  Co.  v.  Graham,  35  111.  346,  and  note. 
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The  People  of  the  State  of  Illinois  vs.  Andrew  C.  Nixon. 

Abatement  :    Bastardy  proceedings  do  not  abate  by  the  death  of  the  mother. 
The  death  of  the  mother  does  not  abate  a  bastardy  proceeding  com- 
nienced  during  her  lifc. 

Error  to  Putnam. 

A.  E.  Stevenson,  state's  attorney,  for  the  people. 

Bangs  <&  Shaw,  for  defendant  in  error. 

Lawrence,  J.  The  question  upon  this  record  is,  whether 
the  death  of  a  mother  abates  a  bastardy  proceeding  commenced 
during  her  life,  under  the  statute  j  The  circuit  court  so  held,  but 
we  cannot  concur  in  that  opinion.  Such  a  construction  is  not 
required  by  the  language  of  the  act,  and  would  defeat  its  object. 
The  object  is,  to  compel  the  putative  father  to  secure  the  public, 
as  well  as  the  mother,  against  liability  for  the  sup- 
*  port  of  the  child,  by  a  proceeding  in  the  name  of  the  [354*] 
people.  The  mother  is  not  a  party  to  the  record,  al- 
though allowed  to  control  the  suit  and  made  liable  for  the 
costs,  in  case  the  defendant  is  discharged.  The  mother  not 
being  a  party,  there  is  no  technical  reason  for  the  abatement  of 
the  suit,  and  its  prosecution  may  be  more  important  to  the  pub- 
lic than  if  the  mother  had  not  died. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


George  A.  Robbins  et  al.  vs.  Juliette  A.  Kinzie. 

1.  Dower  :    IIow  released. 

The  common  law  mode  of  relinquishing  dower  has  never  obtained  in 
this  state,  but  it  has  been  and  still  is  purely  the  creature  of  statutory 
enactment,  the  mode  of  relinquishment  being  prescribed  in  the  con- 
veyance  act. 

2.  Same  :  Not  subject  of  a  conveyance  till  consummate. 

The  inchoate  right  of  dower  is  not  a  present  interest  or  estate  in  lands, 
and  is  not  the  subject  of  a  conveyance,  until  it  has  become  consum- 
mate and  has  been  allotted  to  the  widow. 
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3.  Same  :    May  be  released  to  owner  offee^  etc. 

The  inchoate  right  of  dower  may,  however,  be  released  by  the  widow  to 
the  owner  of  the  fee,  or  may  be  relinquished  and  pass  with  the  fee,[in 
the  mode  prescribed  by  the  statute. 

4.  Same  :  May  be  relinquished  after  husband  has  parted  with  the  title.2 
Under  the  statute  (Rev.  Stat.  1845,  105,  107,  §§  15,  21)  authorizing  the 

relinquishment  of  dower  in  the  lands  of  the  husband,  whereof  he 
may  be  possessed  or  seized  by  any  legal  or  equitable  title  during  the 
coverture,  by  the  wife's  joining  the  husband  in  the  deed  or  convey- 
ance fpr  the  conveying  of  such  lands  and  tenements,  and  acknowl- 
edging the  same  as  therein  prescribed,  —  in  order  to  relinquish  her 
dower  it  is  not  necessary  that  the  dower  be  relinquished  by  a  deed 
that  passes  the  fee,  but  only  that  she  join  in  an  instrument  of  such 
form  as  is  usually  employed  to  convey  land;  and  such  release  of 
•  dower  may  be  made  by  the  wife's  joining  the  husband  in  such  a  deed 
to  the  owner  of  the  fee,  after  the  husband  has  parted  with  his  title.3 

If,  however,  it  is  doubtful  whether  the  above  is  the  true  construc- 
tion of  sections  15  and  21  of  the  conveyance  act,  the  law  of  1853  has 
removed  all  doubt  on  the  subject,  and  fully  recognized  the  right  of 
husband  and  wife  to  convey  her  inchoate  right  of  dower  which  may 
by  any  means  have  become  separated  from  the  fee,  so  that  the  grantee 
be  the  owner  of  the  title. 

5.  Same  :    To  whom  it  may  be  relinquished. 

Kinzie  conveyed  land  to  Beaubien,  his  wife  joining  in  the  deed,  but  not 
so  as  to  relinquish  her  dower;  the  title  to  the  premises  by  sundry 
mesne  conveyances  became  vested  in  Skinner  and  Beaumont,  who 
conveyed  by  deed  with  full  covenants  of  warranty  to  Howe,  who  in  like 
manner  conveyed  to  Robbins.  Subsequently  Kinzie  and  wife  executed 
a  deed  of  release  and  quitclaim  to  Skinner  (the  deed  reciting  that  it 
was  made  to  confirm  the  title  previously  conveyed  by  Skinner  to 
Howe),  by  which  they  in  terms  released  to  him  and  his  assigns  the 
wife's  right  of  dower:  Held,  that  as  Skinner  had  conveyed  with 
warranty,  it  was  not  only  his  right  but  his  duty  to  remove  all  out- 
standing titles  or  incumbrances  calculated  to  defeat  the  title,  or  im- 
pair the  enjoyment  of  the  property  by  his  grantee;  that  he  was  such 
a  privy  to  the  title  as  enabled  him  to  take  the  release;  that  the  release 
to  him  inured  to  the  benefit  of  Robbins,  the  owner  of  the  fee;  and 
that  such  release  was  in  law  an  effectual  bar  to  the  assertion  of  the 
right  of  dower  by  the  wife  of  Kinzie.4 

!See  Summers  v.  Babb,  13  111.  483;  Hoots  v.  Graham,  23  id.  81;  Bailey 
v.  West,  41  id.  290;  Chicago  Dock  Co.  v.  Kinzie,  49  id.  289;  Wheeler  v. 
Kinzie,  id.  297. 

2  See  Welch  v.  Dutton,  79  111.  465. 

3  See  Chicago  Dock  Co.  v.  Kinzie,  49  111.  289;  Wheeler  v.  Kinzie,  id.  297. 

4  See  King  v.  Gilson,  32  111.  348;  Jones  v.  King,  25  id.  383;  Gochenour*;. 
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G.  Release  :     Of  a  mere  possibility,  may  be  made  to  persons  in  privity  with 

the  title. 
A  release  of  a  mere  possibility  may  be  made  to  one  who  has  warranted 
or  vouched  the  title  of  land  conveyed  by  him,  such  person  by  reason 
thereof  being  such  a  privy  to  the  title,  within  the  rule  laid  down  in 
Lampet's  case,  10  Co.  48,  as  enables  him  to  take  the  release. 

7.  Covenants  of  Warranty:  Inuring  of  subsequently  acquired  title.4. 
The  grantor  with  covenants  of  general  warranty  has  a  right  to  purchase 

outstanding  titles,  and  when  purchased,  they,  by  force  of  his  cove- 
nants, inure  to  the  benefit  of  his  grantee. 

8.  Same:  Same. 

The  covenant  of  general  warranty  runs  with  the  land,  so  that  when  the 
covenantor  thus  extinguishes  an  outstanding  title,  it  inures  to  the  per- 
son then  holding  the  title  conveyed  to  him  by  covenant. 

9.  Estoppel:  Of  feme  covert  by  joining  with  her  husband  in  a  deed. 
When  a  wife  joins  her  husband  in  a  deed,  she  should  be  estopped  to 

deny  that  he  was  possessed  of  title  thereto,  such  as  entitled  her  to 
dower,  leaving  her,  however,  to  show  that  the  deed  by  some  subse- 
quent event  had  become  inoperative  to  pass  title. 

Appeal  from  Cook.     Hon.  E.  S.  Williams,  J". 
Beckwith,  Ayer  c&  Kales,  for  appellants. 
Miller,  Van  Annan  c§  Lewis,  for  appellee. 

*  Walker,  J.  This  was  a  suit  in  equity,  brought  [355*] 
by  Juliette  Kinzie,  in  the  Cook  circuit  court,  against 
George  A.  Robbins  and  a  large  number  of  other  persons,  for 
the  recovery  of  dower,  in  premises  described  in  the  bill.  She 
alleges  that  she  was  married  to  John  H.  Kinzie  on  the  9th  day 
of  August,  1830;  that  he  departed  this  life  on  the  21st  day  of 
June,  1865,  leaving  appellee,  his  widow,  surviving  him.  That 
during  the  marriage,  and  prior  to  the  30th  day  of  June,  1834, 
John  H.  Kinzie  was  seized  of  an  estate  of  inheritance  in  the 
premises  described  in  the  bill,  and  in  which  she  claims  she  has 
never  relinquished  her  right  to  dower,  and  that  she  is  entitled 
to  have  the  same  allotted  to  her,  and  prays  that  such  relief  may 
be  granted. 

The  answer  admits  the  marriage,  also  the  death  of  Kinzie, 

Mowry,  33  id.  331;  Bigbee  v.  Hageman,  66  id.  519;  Taylor  v.  Kearn,  68  id. 
339. 
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and  that  appellee  is  his  widow,  and  that  she  survives  him;  but 
appellants  deny  that  she  is  entitled  to  dower  in  the  premises. 

They  allege  in  their  answer,  and  it  appears  in  the  proof,  that 
Kinzie,  on  the  30th  of  June,  1834,  conveyed  the  premises,  by 
deed  of  that  date,  to  Mark  Beaubien  in  fee,  and  that  appellee 
joined  in  the  execution  of  the  deed;  and  appellants  claim  that 
she  by  acknowledgment  of  the  deed  relinquished  her  dower. 
That  subsequently  to  that  date,  and  prior  to  the  9th  day  of 
January,  1845,  by  sundry  conveyances,  the  title  to  the  premises 
in  question  passed  to,  and  vested  in,  Mark  Skinner  and  one 
Beaumont,  as  tenants  in  common,  and  on  that  day  appellee 
attempted,  without  joining  with  her  husband,  to  release 
[356*]  her  *  dower,  but  it  is  conceded  that  this  deed  was  inopera- 
tive for  the  purpose.  On  the  21st  of  February,  1845, 
Skinner  and  Beaumont,  by  deed  with  full  covenants  of  war- 
ranty, conveyed  the  premises  in  fee  to  Calvin  W.  Howe. 

That  on  the  20th  day  of  August,  1845,  Howe,  by  a  deed  con- 
taining the  usual  convenants  of  warranty,  conveyed  the  prem- 
ises in  fee  to  Allen  Robbins.  That  on  the  12th  day  of  June, 
1861,  and  whilst  Robbins  was  seized  of  the  title  to  the  prem- 
ises, through  and  under  Skinner,  Kinzie  and  appellee  executed 
a  deed  of  release  and  quitclaim,  by  which  they,  in  terms,  release 
all  right  and  claim  of  appellee  to  dower  in  the  premises,  to 
Mark  Skinner  and  his  assigns.  The  deed  also  recited  that  it 
was  made  to  confirm  the  title  previously  conveyed  by  Skinner 
to  Howe,  from  whom  Robbins  had  purchased. 

It  is  not  claimed  that  this  deed  of  confirmation  is  defective 
either  in  its  execution  or  the  acknowledgment,  or  that  it  is  want- 
ing in  any  of  the  forms  required  by  our  statute.  It  is,  however, 
insisted,  that,  appellee's  right  being  but  a  claim,  and  not  a 
title  or  interest  in  the  land,  it  was  not,  after  the  husband  had 
conveyed  the  fee,  the  subject  matter  of  a  transfer  by  the  hus- 
band and  wife  to  either  the  owner  of  the  land  or  another;  and 
even  if  it  were,  the  husband  having  previously  parted  with  the 
title,  they  were  powerless  to  release  the  widow's  dower  in  the 
premises,  but  if  they  had  such  power  they  could  alone  release 
to  the  owner  of  the  fee.  On  the  other  hand,  it  is  urged  that 
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her  right  was  capable  of  being  released  to  the  owner,  and  as 
Skinner  had  conveyed  the  premises  by  deed  with  covenants,  and 
Bobbins  so  held,  when  the  deed  of  confirmation  was  executed, 
that,  by  the  force  of  the  covenants,  the  release  operated  to  trans- 
fer the  right  of  dower  to  the  holder  of  the  fee,  precisely  as  if 
the  release  had  been  to  him  by  name. 

Our  conveyance  act  prescribes  the  manner  in  which  a  mar- 
ried woman  may  relinquish  her  right  of  dower  in  her  husband's 
real  estate.  The  15th  section  declares  that  "a  married  woman 
may  relinquish  her  right  of  dower  in  any  of  the  real  estate  of 
her  husband,  by  joining  him  in  a  deed  of  conveyance,  and  ac- 
knowledging the  same  in  the  manner  hereinafter  pre- 
scribed." The  manner  is  prescribed  in  the  21st  section  [357*] 
of  the  act,  which  declares,  "  That  it  shall  and  may  be 
lawful  for  any  married  woman  to  release  her  right  of  dower  of 
in  and  to  any  lands  and  tenements,  whereof  the  husband  may  be 
possessed  or  seized,  of  any  legal  or  equitable  title  during  covert- 
ure, by  joining  such  husband  in  the  deed  or  conveyance,  for  the 
conveying  of  such  lands  and  tenements,  and  appearing  and 
acknowledging  the  same  before  any  judge  or  other  officer  author- 
ized to  take  acknowledgments  by  this  chapter."  The  remain- 
der of  this  section  relates  to  the  manner  in  which  the  acknowl- 
edgment shall  be  made  and  certified. 

The  ancient  common  law  mode  of  relinquishing  dower  has 
never  obtained  in  this  state,  but  it  has  been  and  still  is  purely 
the  creature  of  statutory  enactment.  The  mode  prescribed  by 
statute  is  more  convenient,  speedy  and  less  expensive,  and  is 
more  simple  than  that  required  by  the  common  law.  And 
whilst  the  inchoate  right  of  dower  cannot  be  said  to  be  a  present 
interest  or  estate  in  lands,  it  is  nevertheless  a  right  fully  recog- 
nized and  protected  by  the  law.  And  whilst  it  is  not  the  subject 
of  a  conveyance,  until  it  has  become  consummate,  and  has  been 
allotted  to  the  widow,  still  it  may  be  released  by  the  widow,  to 
the  owner  of  the  fee,  or  may  be  relinquished  and  pass  with  the 
fee,  in  the  mode  prescribed  by  the  statute. 

It  then  becomes  important  to  determine  whether  the  general 
assembly  intended  to  embrace  this  class  of  cases  in  the  provis- 

421 


35S  OTTAWA, 


Robbins  vs.  Kinzie. 


ions  of  the  act.  As  the  statute  was  designed  to  supersede  the 
common  law,  we  must  presume  that  it  was  the  intention  to 
enable  the  parties  to  do  under  the  statute  what  they  were  author- 
ized to  do  at  the  common  "law,  unless  a  different  intention  is 
expressed.  It  will  be  conceded  that  at  common  law  there  was  no 
inchoate  right  of  dower  that  could  not  be  barred  by  a  fine  or  com- 
mon recovery.  We  do  not  understand  that,  to  render  a  fine  or 
recovery  effectual  to  bar  the  widow  from  the  assertion  of  her 
right  of  dower  in  lands,  the  husband  should  have  been  the  owner 
of  the  fee  when  it  was  levied.     We  find  that  it  is  stated,  without 

limitation,  that  a  wife  is  barred  of  her  estate  in  lands  by 
[358*]  joining  the  husband  in  levying  *a  fine.     By  the  common 

law,  a  recovery  suffered  by  the  husband  and  wife  bars 
the  wife  of  her  dower,  though  she  have  no  recompense.  Pigott 
Com.  Eecov.  66 ;  2  Coke,  74.  And  Pigott  says  he  had  heard 
some  learned  men  question  this,  because  the  woman  has  then 
no  estate  in  esse;  but  he  says  the  same  may  be  said  against  a 
fine,  and  that  the  common  recovery  estops  her  as  a  party  to  the 
suit. 

The  statute  authorizes  the  relinquishment  of  dower  in  the 
lands  of  the  husband,  whereof  he  may  be  possessed  or  seized, 
by  any  legal  or  equitable  title  during  coverture,  by  joining  the 
husband  in  the  deed  or  conveyance,  etc.  Kinzie  was  seized  of 
the  estate  during  coverture,  and  he  and  his  wife  joined  in  the 
deed  to  Skinner,  and,  so' far  as  we  can  see,  brought  themselves 
within  the  statute,  and  passed  appellee's  dower  as  effectually  as 
the  levying  of  a  fine  or  suffering  a  recovery  at  law  would  have 
done.  The  deed  is  within  the  statute,  and  must  be  held  to  be 
authorized,  and  if  to  a  proper  grantee,  is  binding,  and  estops 
appellee  from  asserting  her  claim  for  dower.  The  statute  has 
not  declared  that  the  wife's  right  of  dower  can  onlv  be  relin- 
quished  by  a  deed  that  passes  a  fee.  It  simply  requires  her  to 
join  in  a  deed  for  conveying  the  lands  or  tenements.  This 
obviously  refers  to  such  instruments  in  form  as  are  usually 
employed  to  convey  lands.  Any  other  construction  would  lead 
to  great  inconvenience  and  greatly  clog  estates  and  seriously 
impair  their  value.  Again,  when  a  wife  joins  her  husband  in 
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a  deed,  she  should  be  estopped  to  deny  that  he  was  possessed 
of  title  thereto,  such  as  entitled  her  to  dower,  leaving  her, 
however,  to  show  that  the  deed  by  some  subsequent  event  had 
become  inoperative  to  pass  title. 

If,  however,  it  was  doubtful  whether  this  was  the  true  con- 
struction of  these  sections  of  the  conveyance  act,  the  law  of 
1853  has  removed  all  doubt  on  the  subject,  as  it  clearly  and  in 
terms  recognizes  the  right  of  the  wife  to  relinquish  her  right  of 
dower.  It  clearly  and  unmistakably  embraces  the  acknowledg- 
ments of  three  kinds  of  deeds.  The  first  relates  to  the  transfer 
or  incumbrance  of  the  husband's  estate;  the  second,  the  trans- 
fer or  incumbrance  of  the  wife's  real  estate;  and  the 
*  third  relates  to  the  conveyance  of  the  wife's  "right  of  [359*] 
dower  in  any  lands  in  this  state."  It  is  true,  the  act  refers 
to  acknowledgments  and  what  they  shall  contain,  but  it  explicitly 
refers  to  deeds  for  these  three  purposes.  And  the  deed  of  con- 
firmation, having  been  made  after  the  adoption  of  this  act,  must 
be  governed  by  its  provisions.  It  seems  to  us  that  there  can 
be  no  doubt  that  this  statute  fully  recognizes  the  right  of  the 
husband  and  wife  to  convey  her  inchoate  right  of  dower,  which 
may  by  any  means  have  become  separated  from  the  fee,  so  that 
the  grantee  be  the  owner  of  that  title.  It,  however,  does  not 
profess  to  change  the  common  law,  which  only  authorizes  the 
release  of  such  a  right  to  the  holder  of  the  fee.  "We  therefore 
have  no  hesitation  in  saying  that  this  release  was  well  made,  if 
to  a  proper  grantee. 

It  only  remains  to  ascertain  whether  this  deed  was  so  made 
as  to  operate  as  a  release  to  the  owner  of  the  fee  to  the  premises 
in  controversy.  If  it  so  operated,  then  appellee's  right  of  dower 
became  effectually  barred,  and  she  has  no  right  of  recovery. 
If  Skinner  was  a  stranger  to  the  title,  the  release  was  inoperative, 
and  concluded  no  one.  Skinner  had  covenanted  for  further  as- 
surance, and  there  cannot  be  the  slightest  doubt  that  it  was  not 
only  his  right,  but  his  duty,  to  remove  all  outstanding  titles  or 
incumbrances  calculated  to  defeat  the  title  or  impair  the  enjoy- 
ment of  the  property  by  his  grantee.  This  became  his  duty 
under  his  covenants  for  title.     There  is  no  principle  of  the  com- 
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mon  law  more  firmly  established  than  that  the  grantor  with 
covenants  has  the  right  to  purchase  outstanding  titles,  and  when 
so  made  that  they,  by  force  of  his  covenants,  inure  to  the  bene- 
fit of  his  grantee.  And  it  is  equally  well  established,  that  the 
covenant  of  general  warranty  runs  with  the  land,  so  that  when 
the  covenantor  thus  extinguishes  an  outstanding  title,  it  inures  to 
the  person  then  holding  the  title  conveyed  to  him  by  covenant. 
Then  as  Skinner  conveyed  to  Howe  by  warranty  deed,  and  he  to 
Robbins  with  such  covenants,  had  this  been  any  other  description 
of  title,  it,  upon  the  delivery  of  the  deed,  would  have  inured  to 

Bobbins,  who  then  held  the  Skinner  title. 
[360*]  *It  is  said  in  Sheppard's  Touchstone,  328,  329,  that 
a  release  cannot  be  made  operative,  unless  it  is  to 
a  person  having  a  freehold  in  deed  or  in  law  in  possession; 
in  some  estate  in  remainder  or  reversion,  in  deed  and  not  in 
right  only,  in  fee  simple,  fee  tail,  or  for  life,  of  the  lands 
whereof  the  release  is  made;  as  rights  of  entry  and  action  and 
the  like  are  not  transferable  to  strangers,  but  can  only  be  thus 
released.  It  is  urged  that  this  doctrine  controls  the  release  in 
this  case.  It  is,  beyond  doubt,  a  right  which  may  be  released 
to  the  owner  of  the  fee,  even  under  the  rule  as  announced  by 
Sheppard,  on  the  contrary,  inasmuch  as  the  release  by  operation 
of  the  covenants  inured  to  the  benefit  of  the  holder  of  the  title, 
it  fully  accords  with  the  rule.  Skinner  was  not  a  stranger,  but 
was  in  privity  with  the  title  Robbins  held  under  his  covenant 
for  further  assurance,  and  in  case  the  title  failed,  in  whole  or  in 
part,  he  was  bound  to  make  the  loss  good. 

It  is  held  in  Zampetfs  Case,  10  Coke,  48,  that  a  release  of  a 
mere  possibility  may  be  made  to  persons  in  privity  either  with 
the  title  or  with  the  estate.  It  was  there  said  that  "  a  right  or 
title  to  a  freehold  or  inheritance,  be  it  in  presenti  or futuro,  may 
be  released  in  five  manners; 

"1.  To  the  tenant  of  the  freehold  in  fact  or  in  law  without 
privity. 

"  2.  To  him  in  remainder. 

"  3.  To  him  seized  of  the  reversion  without  any  privity. 

"  4.  To  him  who  has  right  only  in  respect  of  privity;  as  if 
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the  tenant  be  disseized,  the  lord  may  release  his  services  in  re- 
spect of  the  privity  and  right,  without  any  estate. 

"5.  In  respect  of  privity  only,  without  right;  as,  if  tenant 
in  tail  makes  a  feoffment  in  fee,  the  donee  in  fee  has  no  right; 
and  yet  in  respect  of  the  privity  only,  the  donor  may  release  to 
him  the  rent  and  all  other  services.  So  the  demandant  may 
release  to  the  vouchee  in  respect  of  privity  only;  so  if  a  tenant 
make  a  feoffment  pending  the  writ,  the  release  of  the  demand- 
ant to  him  is  good  in  respect  of  the  privity."  And  in  the 
report  of  the  case  "  stating  the  above  rules,  was  observed  the 
great  wisdom  and  policy  of  the  sages  and  founders  of 
the  law,  *who  have  provided  that  no  possibility,  right,  [361*] 
title,  or  thing  in  action,  shall  be  granted  or  assigned  to 
strangers;  for  that  would  be  the  occasion  of  multiplying  con- 
tentions and  suits,  of  great  oppression  to  the  people,  and  chiefly 
of  terre-tenants;  and  the  subversion  of  due  and  equal  execu- 
tion of  justice." 

Again,  in  Coke's  Litt.  265  b,  266  a,  it  is  said  the  general  rule 
is,  that  the  releasee  must  have  a  freehold  in  the  lands,  in  deed 
or  in  law,  at  the  time  the  release  is  executed.  Lord  Coke,  in 
commenting  on  this  section  (447),  says:  "  Also,  in  some  cases, 
a  release  of  a  right  made  to  one  that  hath  neither  freehold  in 
deed,  nor  freehold  in  law,  is  good  and  available  in  law:  as  the 
demandant  may  release  to  the  vouchee,  and  yet  the  vouchee 
hath  nothing  in  the  land ;  but  the  reason  of  this  is,  that  when 
the  vouchee  entereth  into  the  warranty,  he  becometh  tenant  to 
the  demandant,  and  may  render  the  land  to  him  in  respect  of 
the  privity." 

He  again  says,  in  his  comments  on  section  490,  page  248  b: 
"  Also  a  release  of  all  the  right,  etc.,  in  some  case  is  good,  made 
to  him  which  is  supposed  tenant  in  law,  albeit  he  hath  nothing 
in  the  tenements.  As  in  a  praecipe  quod  reddat,  if  the  tenant 
alien  the  land  hanging  the  writ,  and  after  the  demandant  re- 
leaseth  to  him  all  his  right,  etc.,  this  release  is  good,  for  that  he 
is  supposed  to  be  tenant  by  the  suit  of  the  demandant,  and  yet 
he  hath  nothing  in  the  land  at  the  time  of  the  release  made." 
In  the  next  section  (491)  it  is  said:  "  In  the  same  manner  it  is, 
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if  in  a  praecipe  quod  reddai,  the  tenant  vouch,  and  the  vouchee 
enters  into  warranty,  if  afterward  the  demandant  release  to  the 
vouchee  all  his  right,  this  is  good  enough,  for  that  the  vouchee, 
after  he  hath  entered  into  warranty,  is  tenant  in  law  to  the 
demandant." 

Of  this  section  he  says,  "  here  it  appeareth  that  there  is  a 
tenant  in  deed  and  a  tenant  in  law,  viz. :  the  tenant  to  a  prcecipe 
after  alienation,  and  of  the  vouchee."  "  And  it  is  observable 
that  Littleton  saith,  that  in  both  cases  he  is  tenant  in  law  to 
the  demandant,  and  yet  hath  nothing  in  the  land." 

According  to  these  authorities,  it  would  seem  that  there  can 
be  no  question  that  the  release  to  Skinner  was,  in  law, 
[362*]  an  *  effectual  bar  to  the  assertion  of  the  right  of  dower 
by  appellee.  Skinner  had  warranted  or  vouched  the 
title,  and,  as  Coke  says,  was  tenant  in  law  by  reason  of  his 
covenants.  When  sued,  Bobbins  had  the  right  to  call  upon 
Skinner  to  vouch  him,  or  defend  the  title  and  make  good  his 
covenants.  Skinner,  then,  answered  all  of  the  requirements 
of  the  law,  to  make  him  such  a  privy  to  the  title  as  enabled 
him  to  take  the  release.  As  the  covenantor  for  title  is  bound 
to  defend  the  title,  the  law  must  afford  him  the  opportunity 
to  do  so,  if  within  his  power.  It  would  be  unjust  and  op- 
pressive to  prevent  him  from  acquiring  an  outstanding  title, 
whether  inchoate  or  consummate,  for  the  purpose  of  answer- 
ing his  covenant.  The  law  does  not  proceed  upon  such  nar- 
row or  unjust  principles,  but  affords  the  means  to  all  to  act 
justly  and  to  protect  their  legal  rights  by  proper  and  legiti- 
mate means. 

For  these  reasons,  we  are  of  the  opinion  that  the  decree  of 
the  court  below  must  be  reversed  and  the  cause  remanded. 

Eeversed  and  remanded. 
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Edward  McFadden  vs.  Edward  L.  Wortiiington. 

1.  Judgment  Liens  :    Judgments  for  costs,  a  lien. 

By  section  1,  chapter  57,  Rev.  Stat.  1845,  p.  300,  a  judgment  for  costs  is  a 
lien  upon  the  real  estate  of  the  person  against  whom  the  judgment  has 
been  obtained,  from  the  last  day  of  the  term  of  the  court  in  which  the 
judgment  was  rendered. 

2.  Creditors  ;  Conveyance  Act  :     Who  are  creditors  within  the  meaning 

of  conveyance  act. 
A  creditor  within  the  meaning  of  section  23  of  the  conveyance  act  (Rev. 
Stat.  1845,  p.  108)  is  one  who,  without  actual  or  constructive  notice  of 
a  prior  conveyance  or  incumbrance,  institutes  such  proceedings  or 
takes  such  steps  as  effect  a  lien  on  the  land,  before  the  recording  of 
such  conveyance  or  incumbrance,  whether  the  debt  be  prior  or  subse- 
quent to  them,  and  whether  the  vendor,  at  the  time  of  conveying  or 
incumbering,  had  other  property  sufficient  to  pay  the  debt  or  not. 

3.  Same:    Same. 

A  plaintiff  who  has  recovered  a  judgment  for  costs  which  is  a  lien  upon 
defendant's  land,  is  a  creditor  within  the  meaning  of  said  section,  and 
it  is  wholly  immaterial  out  of  what  the  controversy,  in  which  the 
judgment  for  costs  was  rendered,  arose. 

4.  Bona  fide  Purchasers  :    Protected  against  prior  unrecorded  convey- 

ance. 
A  purchaser  of  land  at  a  sale  thereof  under  a  fee  bill  for  costs,  without 
notice  of  a  prior  unrecorded  deed  of  the  land,  will  be  protected  as 
against  such  deed.  The  court  will  not  in  such  case  go  behind  the 
judgment  to  ascertain  out  of  what  the  controversy  arose.  It  is  suffi- 
cient that  the  purchaser  is  enabled  to  show  a  valid  judgment  under 
which  the  land  was  sold,  and  it  is  the  settled  rule  of  this  state,  that 
judgment  creditors  are  within  the  protection  of  the  23d  section  of  the 
conveyance  act  (Rev.  Stat.  1845,  108),  and  stand  as  purchasers,  and 
are  to  be  regarded  as  such. 

Error  to  Whiteside.     Hon.  "W.  W.  Heaton,  J. 
J.  McCoy,  for  plaintiff  in  error. 
F.  jSackett,  for  defendant  in  error. 

*Breese,  C.  J.     The  object  of  the  bill  filed  in  this  [363*] 
cause  was  to  quiet  complainant's  title  to  certain  lots  in 
Morrison,  in  Whiteside  county,  or  rather  to  remove  a  cloud 
upon  it,  caused  by  a  deed  executed  to  the  defendant  Higby. 

The  court  dismissed  the  bill  at  complainant's  costs,  and  he 
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brings  the  record  here  by  writ  of  error,  assigning  this  as  error, 
and  makes  this  single  point: 

"  No  judgment  is  a  lien  on  real  estate  embraced  in  an  unre- 
corded deed,  previously  conveyed  by  a  judgment  debtor,  in 
actions  of  case,  trespass,  trover,  replevin,  detinue  and  ejectment, 
or  for  costs  growing  out  of  the  trial  of  property  levied  on  by 
execution.  The  protection  given  by  the  above  recited  record- 
ing acts  being  only  in  favor  of  purchasers  without  notice  and 
creditors,  and  in  this  case  no  lien  attached  against  the  property 
in  question,  which  had  been  sold  and  conveyed  prior  to  the 
rendition  of  the  judgment,  for  the  reason  that  Phelps  & 
Phelps  were  not  creditors  of  Caswell  before  or  at  the  time 
[364*]  *  of  the  rendition  of  said  judgment,  within  the  meaning 
of  the  term  '  creditor.' " 

The  question  is,  were  the  plaintiffs  in  the  execution  under 
which  the  lots  were  sold,  creditors,  within  the  meaning  of  our 
statutes,  chapter  57,  section  1,  and  chapter  24,  section  23. 

The  first  statute  provides  that  all  and  singular  the  goods  and 
chattels,  lands,  tenements  and  real  estate  of  every  person  against 
whom  any  judgment  has  been  or  hereafter  shall  be  obtained  in 
any  court  of  record,  either  at  law  or  in  equity,  for  any  debt, 
damages,  costs,  or  any  other  sum  of  money,  shall  be  liable  to  be 
sold  upon  execution  to  be  issued  upon  such  judgment;  and  the 
said  judgment  shall  be  a  lien  on  such  lands,  tenements  and 
real  estate  from  the  last  day  of  the  term  of  the  court  in  which 
the  same  may  be  rendered,  for  the  period  of  seven  years.  Scates' 
Comp.  602. 

By  section  28,  chapter  41,  it  is  made  the  duty  of  the  clerk 
of  the  circuit  court  to  set  down,  at  or  after  every  term  of  its 
court,  in  a  book  kept  for  that  purpose,  a  fee  bill  in  each  cause 
in  which  costs  shall  have  been  adjudged,  etc.,  and  for  the  pur- 
pose of  collecting  such  costs  it  is  made  lawful  for  the  clerk,  and 
his  duty  also,  when  required  by  any  officer  of  the  court  interested 
in  the  same,  to  make  out  a  copy  or  transcript  of  such  bill  of 
costs,  and  deliver  the  same  to  the  sheriff  or  any  constable  of  the 
county  where  the  person  or  persons  chargeable  with  the  costs 
shall  reside  or  have  property;  which  fee  bill  so  issued  shall 
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have  the  force  and  effect  of  an  execution,  and  be  collected  in 
the  same  manner.  Id.  508. 

The  record  shows  a  judgment  in  the  circuit  court  for  costs, 
against  Caswell,  on  the  trial  of  a  right  of  property,  on  which 
this  fee  bill  was  issued,  and  although  the  deed  from  Caswell  to 
McFadden,  under  which  complainant  claims  title,  bears  date 
nearly  two  months  before  the  rendition  of  this  judgment,  it  was 
not  in  fact  filed  for  record  until  about  ten  months  after  the 
entry  of  the  judgment. 

The  conveyance  act  (ch.  24)  by  section  23,  provides  that  all 
deeds,  mortgages  and  other  instruments  of  writing 
which  are  *  required  to  be  recorded,  shall  take  effect  and  [365*] 
be  in  force  from  and  after  the  time  of  filing  the  same 
for  record,  and  not  before,  as  to  all  creditors  and  subsequent 
purchasers  without  notice;  and  all  such  deeds  and  title  papers 
shall  be  adjudged  void  as  to  all  such  creditors  and  subsequent 
purchasers,  without  notice,  until  the  same  shall  be  filed  for 
record.  Id.  969. 

The  act  first  cited  makes  a  judgment  for  costs  a  lien  upon 
the  real  estate  of  a  defendant  from  the  last  day  of  the  term  of 
the  court  in  which  the  judgment  was  rendered.  It  cannot, 
then,  be  denied,  that  the  judgment  against  Caswell  was  a  lien 
upon  these  lots  from  that  day,  and  to  say  the  plaintiffs  in  the 
judgment  and  execution  were  not  creditors,  within  the  meaning 
of  the  23d  section  of  the  recording  act,  is  saying  that  which  is 
not  warranted  by  the  case  cited  by  the  plaintiff  in  error.  Mar- 
tin v.  Dry  den,  1  Gilm.  187.  It  is  held,  in  that  case,  that  a 
creditor,  within  the  meaning  of  section  23,  is  one  who,  without 
actual  or  constructive  notice  of  a  prior  conveyance  or  incum- 
brance, institutes  such  proceedings  or  takes  such  steps  as  affect 
a  lien  on  the  land,  before  the  recording  of  such  conveyance  or 
incumbrance,  whether  the  debt  be  prior  or  subsequent  to  them, 
and  whether  the  vendor,  at  the  time  of  conveying  or  incum- 
bering, had  other  property  sufficient  to  pay  the  debt  or  not. 

In  contemplation  of  law,  a  plaintiff  pays  his  costs  as  the 
services  are  rendered  in  the  progress  of  the  cause,  and  if  he 
recovers  in  the  action,  a  judgment  passes  for  the  costs.     No 

429 


366  OTTAWA, 


Potwin  vs.  Oades. 


question  is  made  about  the  regularity  in  issuing  the  fee  bills  or 
their  legality;  it  is  therefore  impossible  to  hold  that  the 
plaintiffs  in  the  fee  bill,  which  has  the  force  of  an  execution, 
had  not  instituted  proceedings  and  taken  such  steps  as  effected 
a  lien  upon  these  lots.  They  were,  at  the  date  of  the  judgment, 
so  far  as  could  be  ascertained  from  the  record,  the  property  of 
the  defendant  in  the  execution,  and  Worthington,  purchasing 
them  without  any  notice  of  a  prior  unrecorded  deed,  acquired 
the  title.  "We  cannot  conceive  of  a  definition  of  the  term 
"creditor"  which  would  exclude  the  plaintiff  in  an  execution 
issued  on  a  judgment  in  his  favor. 

It  is  wholly  immaterial  out  of  what  the  controversy 
[366*]  arose.  *  We  cannot  go  behind  the  judgment  to  ascer- 
tain that;  it  is  sufficient  that  defendant  is  enabled  to 
show  a  valid  judgment  under  which  the  lots  were  sold,  and  it 
is  the  settled  rule  of  this  state,  that  judgment  creditors  are 
within  the  protection  of  the  twenty-third  section  of  the  con- 
veyance act,  and  stand  as  purchasers,  and  are  to  be  regarded 
as  such. 

Endless  frauds  would  be  the  result,  if  a  party  owning  land 
could  hold  back  his  deed  from  record  until  after  a  judgment 
was  obtained  against  him,  and  then  record  the  deed  and  convey 
the  land,  and  his  vendee  be  protected  by  the  conveyance.  Such 
is  neither  the  reason  nor  policy  of  the  law. 

The  defendant's  title  was  fully  made  out,  both  parties  claim- 
ing through  Caswell,  and  the  court  committed  no  error  in  dis- 
missing complainant's  bill,  and  the  decree  must  be  affirmed. 

Decree  affirmed. 


Caleb  Potwin  vs.  John  Oades  et  al. 

Judgments  for  Taxes  :    Must  show  for  what  rendered;  dollar  mark. 
A  judgment  against  land  for  non-payment  of  taxes,  in  which  only  figures 
are  used  to  designate  the  amount,  and  with  no  dollar  mark,  or  other 
definite  means  of  determining  whether  the  figures  stand  for  dollars, 
cents  or  mills,  is  void.1 

1  See  Avery  v.  Babcock,  35  111.  175,  and  cases  cited  in  note. 
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Error  to  Cook.     Hon.  E.  S.  Williams,  J. 

Gookins  &  Roberts,  for   plaintiff  in  error. 

Moore  &  Caulfield,  for  defendants  Kickcards  and  O'Bannon. 

Jno.  G.  Rogers,  for  defendant  Wm.  Terry. 

*Per  Curiam:  In  this  case  we  are  urged  to  recon-  [367*] 
sider  and  overrule  the  oft-repeated  decisions  of  this 
court,  to  the  effect  that  a  judgment  against  land  for  non-pay- 
ment of  taxes,  in  which  only  figures  are  used  to  designate  the 
amount,  and  with  no  dollar  mark  or  other  definite  means  of 
determining  whether  the  figures  stand  for  dollars,  cents  or  mills, 
is  void.  These  decisions,  beginning  with  the  case  of  Lawrence 
v.  Fast,  20  111.  338,  and  repeated  in  Lane  v.  Bommdmann, 
21  id.  143,  Dukes  v.  Rowley,  24  id.  210,  and  four  or  five  other 
cases,  have  established  a  rule  of  property  in  this  state  under 
which  titles  have  been  settled,  and  they  should  not  now  be  dis- 
turbed. The  question  presented  cannot  be  considered  an  open 
one  in  this  court. 

Judgment  affirmed. 


Clark  Woodman  vs.  John  C.  Howell. 

1.  Trespass  :    Ejecting  a  person  refusing  to  depart  from  one's  premises. 
There  is  no  rule  of  law  giving  any  person,  not  having  a  special  irrevoca- 
ble license,  the  right  to  enter  and  continue  upon  the  premises  of  an- 
other when  requested  to  depart. 

2.  Same:    Same. 

One  man  has  no  right  to  go  into  or  upon  the  premises  of  another,  even 
if  it  be  his  business  office  or  mercantile  house,  workshop,  factory,  or 
other  place  of  business,  after  the  owner  has  forbidden  him  so  to  do. 
The  very  fact  that  a  professional  man,  or  a  merchant,  or  other  per- 
son, opens  an  office  to  transact  business  with  and  for  the  public,  no 
doubt  is  a  tacit  invitation  to  all  persons  having  business  with  him, 
and  a  permission  to  others  to  enter,  unless  forbidden.  But  he  does 
not  lose  his  control  over  it,  or  the  right  to  prevent  whom  he  pleases 
from  entering,  and  to  require  any  and  all  persons  to  depart,  after  they 
have  once  entered. 
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3.  Same:    Same. 

One  in  the  office  of  another  by  the  courtesy  of  the  proprietors  and  not 
as  his  place  of  business,  can  not  authorize  others  to  use,  occupy,  or 
even  enter  the  office ;  and  if  he  does  so,  the  proprietor  has  the  right, 
either  in  person  or  through  a  servant,  to  require  them  to  leave. 

4.  Same:    Same. 

Where  a  person  enters  the  place  of  business  of  another,  and  upon  request 
he  refuses  to  leave,  the  proprietor  has  a  legal  right  to  use  sufficient 
force  to  remove  him  from  the  premises,  without  incurring  liability 
for  trespass.1 

But  if  the  proprietor  in  asserting  his  rights  uses  more  force  than  is 
reasonably  necessary  to  eject  the  intruder,  or  inflicts  unnecessary  in- 
jury, he  then  becomes  a  trespasser  and  liable  as  such. 

Appeal  from  Cook.     Hon.  E.  S.  "Williams,  J. 
Fuller  <&  Shepard,  for  appellant. 
E.  W.  Evans,  for  appellee. 

[368*]  *Walkek,  J.  This  was  an  action  of  trespass  vi  et 
armis,  for  an  assault  and  battery.  A  trial  was  had  at 
the  October  term,  1866,  by  the  court  and  a  jury,  resulting  in  a 
verdict  of  guilty,  and  the  damages  were  assessed  at  $300.  A 
motion  for  a  new  trial  was  entered,  and  was  overruled  by  the 
court,  and  judgment  was  rendered  on  the  verdict.  The  case  is 
brought  to  this  court  by  appeal  to  reverse  the  judgment. 

It  appears  from  the  evidence,  that  appellee  was  employed  by 
several  commission  merchants  to  be  at  the  elevator  on  the  ar- 
rival of  grain  consigned  to  them,  to  ascertain  the  inspection 
fixed  on  each  car  load;  to  take  samples,  and  furnish  his  em- 
ployers therewith  earlier  than  such  information  could  be  had 
in  the  regular  course  of  business.  It  also  appears  that  appellee 
got  his  information  in  reference  to  inspection  by  being  present 
when  the  inspection  was  made,  or  from  the  inspector's  books, 
who,  by  permission  of  the  owners,  left  his  books,  in  which 
inspection  was  made,  in  the  office  in  question.  And  it  further 
appears  that  appellee  had  gone  into  the  office  at  the  time  the 
difficulty  occurred,  for  the  purpose  of  examining  the  inspector's 

1  See  Phillips  v.  City  of  Springfield,  39  111.  83 ;  Jones  v.  Jones,  71  id.  562; 
Abt  v.  Burgheim,  80  id.  92.    Otherwise,  as  to  public  offices.    O'Hara  v. 
King,  52  111.  303. 
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books  as  to  the  character  of  grain,  which  had  arrived,  consigned 
to  his  employers. 

*  Appellant  asked  him  if  he  had  any  business  to  trans-  [369*] 
act  with  those  having  charge  of  the  office.  He  replied 
that  lie  did  not  know  that  he  had.  Appellant  then  told  him 
that  if  he  had  not  he  had  better  leave,  as  he  did  'not  want 
him  there;  he  ordered  him  out,  and  said  if  he  did  not  go  he 
would  put  him  out.  Appellee  replied  that  he  did  not  think 
he  would ;  that  he  would  go  when  he  was  ready.  Appellant 
opened  the  door,  and  caught  appellee  by  the  collar,  and  pushed 
him  out.  It  seems  that  appellee  resisted.  Austin  swears  that 
appellee  caught  hold  of  appellant,  and  would  not  let  him  close 
the  door;  that  appellant  tried  to  push  appellee  down  the  steps, 
but  he  held  to  the  railing;  that  no  person  connected  with  that 
office  has  any  thing  to  do  with  the  grain,  or  knows  any  thing 
about  who  owns  it;  that  the  inspectors  inspect  the  grain  in 
the  yard  in  the  cars,  and  enter  the  inspection  in  their  memo- 
randum books;  that  they  were  permitted  to  go  into  that  office 
as  a  matter  of  courtesy,  and  not  as  a  right,  and  had  no  connec- 
tion with  the  business  of  the  office.  It  appears  that  appellee, 
since  that  time,  gets  the  information  as  usual,  without  going 
into  the  office. 

Odell,  a  member  of  the  firm  of  Flint,  Thompson  &  Co.,  testi- 
fied that  appellant  was  at  the  time  their  foreman.  That  the 
office  where  this  trouble  occurred  was  theirs ;  that  they  had  an 
office  at  the  elevator  for  the  use  of  the  foreman  and  his  clerk, 
to  receive  orders  drawn  on  the  elevator;  that  all  of  their  em- 
ployees had  access  to  it  and  the  right  of  access ;  that  tally  books 
and  shipping  receipts  are  kept  there,  but  nothing  relating  to 
the  inspection  of  grain  that  they  had  anything  to  do  with;  that 
they  had  permitted  the  board  of  trade  inspectors  to  use  that 
room,  as  they  might  require,  to  figure  up  their  books,  but  no 
other  persons  were  permitted  there;  that  appellee  was  not  an 
inspector  when  put  out;  that  Flint,  Thompson  &  Co.  had  given 
directions  to  the  foreman  to  exclude  all  persons  who  had  no 
business  with  the  firm,  except  the  inspectors;  that  these  instruc- 
tions were  given  before  the  difficulty  occurred. 
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We  are  aware  of  no  rule  of  law  that  gives  any  person,  not 
having  a  special  irrevocable  license,  the  right  to  enter  and  con- 
tinue upon  the  premises  of  another  when  requested  to 
[370*]  depart.  *  To  permit  all  persons  at  their  mere  will  to 
enter  and  to  remain  in  another's  house,  or  even  his  close, 
so  long  as  they  may  choose,  and  this,  too,  after  being  requested 
to  depart,  would  well  nigh  destroy  the  dominion  of  the  owner 
over  his  property,  and  would  render  it  almost  useless  as  well 
as  worthless.  It  would  be  monstrous  to  hold  that  a  man's 
privacy  may  be  so  far  infringed,  that  any  and  all  persons  may 
at  will  enter  his  dwelling  and  remain,  after  being  requested  to 
leave,  until  it  suited  their  convenience  to  depart.  Although  it 
might  not  be  so  offensive  to  permit  it  on  the  close  of  the  owner 
as  his  dwelling,  it  would  be  an  outrage  upon  his  rights.  Such 
has  never  been  the  law,  and  so  long  as  there  is  such  a  thing  as 
individual  ownership  of  property  it  is  not  probable  that  such 
will  ever  be. 

We  are  aware  of  no  rule  which  authorizes  one  man  to  go 
into  or  upon  the  premises  of  another,  even  if  it  be  his  business 
office  or  mercantile  house,  workshop,  factory,  or  other  place  of 
business,  when  the  owner  shall  have  forbidden  hi  in.  The  fact 
that  he  has  devoted  it  to  such  purposes,  does  not  transfer  the 
title  to  the  public  or  give  others  the- right  to  use  and  occupy  it, 
or  deprive  him  of  his  control  over  it.  The  very  fact  that  a 
professional  man  or  a  merchant  or  other  person  opens  an  office 
to  transact  business  with  and  for  the  public,  no  doubt  is  a  tacit 
invitation  to  all  persons  having  business  with  him,  and  a  per- 
mission to  others  to  enter,  unless  forbidden.  But  he  does  not 
lose  his  control  over  it,  or  the  right  to  prevent  whom  he  pleases 
to  enter,  and  to  require  any  or  all  persons  to  depart,  after  they 
have  once  entered.  It  is  hardly  reasonable  to  suppose  that 
persons  having  business  with  the  public  will  prohibit  persons 
having  business  with  them  from  going  into  their  business  houses, 
but  if  they  choose  to  do  so  they  only  exercise  a  legal  right  of 
which  they  cannot  be  deprived. 

Nor  does  it  make  the  slightest  difference  that  appellee  entered 
for  the  purpose  of  getting  information  from  the  inspector's 
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books,  as  that  officer  was  there  by  the  courtesy  of  the  proprie- 
tors and  not  as  his  place  of  business,  but  simply  to  figure  up 
his  books,  as  one  of  the  proprietors  testified.  Only  having  such 
permission,  he  could  not  authorize  others  to  use,  occupy 
*or  even  enter  the  office;  and  if  he  had  done  so,  the  pro-  [371*] 
prietors  would  still  have  had  the  right  to  require  them  to 
leave,  either  in  person  or  through  a  servant.  The  inspectors 
had  no  right,  so  far  as  this  evidence  shows,  to  take  persons  into 
the  office  to  transact  business  with  them,  and,  having  none,  ap- 
pellee cannot  justify  his  remaining  therein  because  he  had  busi- 
ness to  transact  with  the  inspector.  And  this  seems  to  have 
been  the  principal  ground  upon  which  the  right  of  recovery  is 
based.  Nor  do  we  see  that,  because  it  was  convenient  or  even 
profitable  to  his  employers  to  have  him  enter  the  office  to  obtain 
the  desired  information,  he  could  therefore  defy  the  proprietors 
and  appropriate  their  office  either  in  whole  or  in  part  to  that 
purpose,  against  the  will  of  those  having  the  possession. 

The  plea  that  appellant  was  the  servant  of  the  owners,  and 
as  such,  under  their  direction,  requested  appellee  to  leave  the 
office,  and  upon  his  refusal  ejected  him,  using  no  more  force 
than  was  necessary,  presented  a  complete  defense.  It  in  fact 
was  conceded  by  appellee,  when  he  filed  his  replication  to  the 
plea.  The  evidence  also  shows  that  the  plea  was  sustained  by 
the  proof.  Appellant  was  authorized  and  required  by  his  em- 
ployers to  exclude  all  persons  having  no  business  with  the  firm 
from  the  office.  Appellee  said  he  had  none  with  them,  and  was 
then  requested  to  leave;  and  when  he  refused,  appellant,  as  he 
had  a  right  to  do,  ejected  him,  and,  so  far  as  we  can  see,  employed 
no  unnecessary  force,  nor  do  we  see  that  appellant  sustained 
any  material  injury  by  the  operation.  Appellant,  when  appellee 
refused  to  go,  had  the  legal  right  to  use  sufficient  force  to  remove 
him  from  the  premises.  Appellee  knew  that  he  had  obtained 
no  authority  from  any  person  capable  of  granting  it  to  go  into 
or  remain  in  the  office,  nor  does  he  seem  to  have  questioned  ap- 
pellant's authority  from  his  employers  to  exclude  him  from  the 
office;  but  he  seems  to  have  willfully  persisted  in  his  wrongful 
occupancy  of  the  room,  as  it  unquestionably  was  after  being 
requested  to  depart.  435 
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Nor  can  it  make  the  slightest  difference  that  it  was  to  the 

interest  of  the  proprietors  that  the  inspectors  should  make  the 

entries  in  their  books  in  the  office.     Whether  it  was  tc 

[372*]  their  ^advantage  or  disadvantage  could  not  in  any  degree 

alter  the  relations  of  appellee  and  the  owners  of  the 

otiice. 

In  any  point  of  view  in  which  we  can  consider  this  case,  we 
are  unable  to  see  that  the  evidence  warrants  a  recovery.  Had 
the  evidence  shown  that  appellant  used  more  force  than  was  rea- 
sonably necessary  to  eject  appellee,  then  it  would  be  otherwise. 
In  such  cases,  if  the  person  asserting  his  rights  goes  beyond  the 
bounds  of  reason,  and  uses  more  force  than  is  necessary,  or  in- 
flicts unnecessary  injury,  he  then  becomes  a  trespasser  and  liable 
as  such.  But  we  fail  to  discover  evidence  of  such  action  on  the 
part  of  appellant  in  this  case. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


Napoleon  B.  Brandamour  et  al.  vs.  Garrett  Trant  et  al. 

Measure  of  Damages  :  In  action  on  an  injunction  bond. 
Where,  in  an  action  of  debt  upon  an  injunction  bond,  the  declaration 
alleged  that  the  writ  of  injunction  was  sued  out  on  the  22d  of 
September,  1864,  and  that  the  injunction  was  dissolved  on  the  24th  of 
October,  1864;  and  the  court  admitted  evidence  of  the  price  of  the 
grain,  affected  by  the  injunction,  on  the  30th  of  November,  1864: 
Held,  that  this  was  error.  The  proof  of  value  should  have  been  con- 
fined to  what  it  was  when  the  injunction  issued  and  when  it  was 
dissolved,  as  on  those  days  the  extent  of  the  defendant's  liability  was 
to  be  measured. 

Error  to  Peoria.    Hon.  M.  Williamson,  J. 
Ingersoll  <&  Puterbaugh,  for  plaintiffs  in  error. 
Johnson  <&  Hopkins,  for  defendants  in  error. 

[373*]      *Breese,  C.  J.     This  was  an  action  of  debt  in  the  cir- 
cuit court  of  Peoria  county,  brought  by  Garrett  Trant 
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and  the  First  National  Bank  of  Peoria  against  3ST.  B.  Branda- 
mour and  Philip  Bender,  on  an  injunction  bond. 

The  defendants  demurred  generally  to  the  declaration,  and 
on  the  demurrer  being  overruled  they  filed  three  pleas,  but  as  no 
questions  arise  upon  either  of  them  they  will  not  be  noticed. 

There  was  a  trial  by  jury  and  a  verdict  for  $2,500  debt  and 
$636.47  damages.  A  motion  for  a  new  trial  was  overruled,  and 
also  a  motion  in  arrest  of  judgment,  whereupon  the  court  rendered 
a  judgment  for  the  amount  of  the  debt  and  the  damages,  and 
this,  among  others,  is  assigned  as  error.  The  error  is  confessed 
by  defendants  in  error,  who  admit  the  judgment  must  be  re- 
versed therefor;  but  they  ask  this  court,  if  no  other  error  be 
found  in  the  record,  that  the  proper  judgment  shall  be  entered 
here  as  in  the  case  of  Atwood  v.  Mansfield,  33  111.  458,  or  the 
cause  remanded,  not  for  a  new  trial,  but  with  directions  to  the 
circuit  court  to  enter  the  proper  judgment,  as  in  Storing  v. 
Onley,  decided  at  the  April  term,  1866.1 

We  are  relieved  from  the  necessity  of  any  consideration  of  this 
request  by  the  fact  that  there  is  another  error  in  the  record 
which  cannot  be  corrected  save  by  another  trial.     It  is  this: 

The  declaration  alleges  that  the  writ  of  injunction  was  sued 
out  on  the  22d  of  September,  1864,  and  that  the  injunction  was 
dissolved  on  the  24th  of  October  next  thereafter.  It  appears  from 
the  record,  the  court  permitted  evidence  of  the  price  of  the  grain 
affected  by  the  injunction  to  be  given  on  the  30th  of  November, 
a  month  and  more  after  the  dissolution  of  the  injunction. 

It  is  true,  as  contended  by  defendants,  time  is  not  usually  an 
important  element  in  establishing  certain  facts,  but  it  is  a  very 
important  one  in  determining  the  value  of  an  article  so  fluctu- 
ating in  price  as  grain,  corn  and  oats.  The  proof  of  value  should 
have  been  directed  to  what  it  was  when  the  injunction  issued, 
and  when  it  was  dissolved.  These  were  the  points  of  time 
specially  alleged,  and  to  which  the  attention  of  the  defend- 
ants *in  the  action  was  particularly  called  by  the  plead-  [374*] 
ings.   The  proofs  should  have  been  confined  to  those  days, 

as  on  those  days  the  extent  of  the  liability  of  the  defendants  in 
_  _  ______  _ 
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the  action  was  to  be  measured.  The  price  of  grain  might  be 
much  less  on  the  24th  of  October  than  it  was  on  the  30th  of 
November,  and  the  damages  to  be  recovered  might  be  much 
less  than  those  actually  recovered. 

For  the  errors  specified,  the  judgment  must  be  reversed  and 
the  cause  remanded. 

Reversed  and  remanded. 


Rebecca  Fleming  vs.  Christopher  C.  Yennum  et  al. 

Dower  :  Upon  decree  for  partition,  must  be  assigned  or  yearly  value  deter- 
mined. 
Upon  a  bill  filed  by  the  co-owners  of  the  fee  against  a  widow  who  owned 
an  undivided  interest  in  certain  land  in  fee,  and  was  entitled  to  dower 
in  the  residue,  for  a  partition  and  assignment  of  dower,  upon  a  report 
having  been  made  that  the  property  was  incapable  of  partition,  a  de- 
cree was  made  for  its  sale,  without  assigning  dower  or  determining 
its  annual  value,  as  required  by  the  28th  section  of  the  statute  of 
dower  (Rev.  Stat.  1845,  p.  202) :    Held,  that  the  decree  was  erroneous. 

Error  to  Iroquois.     Hon.  C.  R.  Starr,  J". 

Bill  for  a  partition  and  assignment  of  dower,  filed  by  Yen- 
num and  Axtell  against  Rebecca  Fleming,  widow  of  David 
Fleming,  who  died  intestate,  leaving  said  widow  and  three  chil- 
dren his  heirs-at-law.  One  of  said  children,  after  the  death  of 
the  father,  died  intestate,  leaving  no  issue,  and  subsequently 
the  surviving  children  conveyed  their  interest  in  the  land  in 
question,  of  which  their  father  had  died  seized,  to  the  complain- 
ants. The  proceedings  upon  said  bill  are  sufficiently  stated  in 
the  opinion. 

James  Fletcher,  for  plaintiff  in  error. 

George  B.  Joinsr,  for  defendants  in  error. 

[375*]       *  Lawrence,  J.     The  complainants,   claiming  under 
the  heirs  of  David  Fleming,  filed  their  bill  against  his 
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widow,  Rebecca  Fleming,  praying  partition  and  that  dower  be  as- 
signed. The  widow  answered,  and  a  decree  of  partition  was 
made  by  agreement  of  parties.  The  commissioners  reported  the 
property  incapable  of  partition  according  to  the  decree,  and  there- 
upon the  court  made  a  decree  for  its  sale,  without  assigning  the 
dower  or  determining  its  annual  value,  as  required  by  the 
28  th  section  of  the  statute  of  dower.  This  was  clearly  error, 
and  the  decree  must  be  reversed  and  the  cause  remanded. 
Reversed  and  remanded. 


The  Union  National  Bank  of  Chicago  vs.  Lewis  H. 
Baldenwick. 

1.  New  Trial:  Verdict  unsupported  by  the  evidence.1 

Where  the  evidence  is  contradictory,  it  is  the  province  of  the  jury  to 
determine  what,  if  anything,  it  proves,  and  if  there  is  evidence  in 
support  of  the  verdict  it  will  not  be  disturbed. 

2.  Evidence  :    Burden  of  proof  upon  the  party  holding  the  affirmative. 
The  party  holding  the  affirmative  of  an  issue  must  prove  it,  and,  until 

the  affirmative  is  established  by  proof,  the  negative  is  presumed  to 
exist. 

3.  Same  :     When  the  burden  of  proof  is  not  sustained. 

If  on  the  trial  the  evidence  preponderates  in  the  slightest  degree  in  favor 
of  the  negative,  or  is  equally  balanced,  or  where  from  the  evidence 
the  jury  are  unable  to  say  that  it  preponderates  in  favor  of  the  affirm- 
ative, then  the  presumption  of  the  truth  of  the  negative  is  not  over- 
come. 

4.  Same  :    Defendant  bound  to  prove  nothing  till  plaintiff  has  made  a  prima 

facie  case. 
It  is  not  for  the  defendant  to  prove  the  negative,  but  it  devolves  upon  the 
plaintiff  to  prove  the  affirmative  before  he  can  recover.  The  defend- 
ant is  bound  to  prove  nothing  until  the  plaintiff  has  proved  the  affirm- 
ative by  at  least  prima  facie  evidence;  and  then,  and  not  till  then,  the 
defendant,  to  defeat  a  recovery,  must  overcome  plaintiff's  evidence 
by  rebutting  proof. 

1  111.  C.  &  R  I.  R  R  Co.  v.  N.  111.  Coid  and  Iron  Co.  36  111.  60,  and  note. 
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5.  Same  :    Inadmissible,  when  too  remote. 

As  a  general  rule,  evidence  tending  to  prove  the  issues  involved  is  com- 
petent and  admissible.  If,  however,  it  is  so  remote  that  it  does  not 
appear  to  have  an  obvious  tendency  to  elucidate  the  question  in  dis- 
pute, it  should  be  rejected,  as  calculated  to  confuse  the  case  and  un- 
necessarily to  incumber  the  record. 

6.  Same  :    Either  positive  or  circumstantial  evidence  admissible. 

A  party  in  establishing  his  claim  or  defense  is  not  restricted  to  either 
circumstantial  or  to  positive  evidence,  but  may  avail  himself  of  either 
or  both,  at  his  election. 

7.  Same:    Same. 

Where,  on  the  trial  of  an  action  against  a  bank  to  recover  the  amount  of 
a  one  hundred  dollar  counterfeit  bank  bill,  alleged  by  the  plaintiff  to 
have  been  received  by  him  from  the  bank,  the  defendant  offered  to 
prove  that  the  bill  in  question  was  never  received  into  the  bank  by 
either  the  receiving  or  the  note  teller,  which  evidence  was  rejected: 
Held,  that,  inasmuch  as,  if  the  bill  was  not  received  by  either  teller,  it 
would  tend  to  prove  that  the  bank  had  not  received  the  bill,  and,  if 
the  bank  had  never  had  the  bill,  it  could  not  have  paid  it  out  to 
plaintiff,  the  evidence  was  therefore  admissible. 

8.  Same  :    Number  of  witnesses  to  prove  a  fact. 

A  party  is  not  restricted  to  the  proof  of  a  fact  by  one  witness.  If  the 
fact  is  not  controverted  the  court  may  doubtless  in  its  discretion  limit 
the  number  of  witnesses  to  prove  it ; 1  but  not  when  the  truth  of  the 
fact  is  contested. 

9.  Counterfeit  Monet  :     When  to  be  returned. 

A  party  who  innocently  pays  away  a  counterfeit  bill,  is  not  bound  to 
take  it  back,  unless  it  is  returned  upon  him  in  a  reasonable  time  after 
it  is  discovered  to  be  spurious ;  and  the  reason  of  the  rule  is  to  enable 
him  to  trace  out  and  fall  back  upon  the  person  from  whom  he  re. 
ceived  it.2 

10.  Same  :     Whether  offer  to  return  is  made  in  a  reasonable  time,  a  question  for 

the  jury. 

But  what  shall  be  considered  a  reasonable  time,  must  necessarily  depend 

upon  the  situation  of  the  parties,  and  the  facts  and  circumstances  of 

the  particular  case,  and  is  a  question  to  be  determined  by  the  jury. 

Appeal  from  Superior  Court  of  Chicago.     Hon.  John  A. 
Jameson,  J. 

Fuller  <&  /Shepard,  for  appellant. 
S.  K.  Dow,  for  appellee. 

1  Gray  v.  St.  John,  35  111.  222. 

2  See  Magee  v.  Cormack,  13  111.  289;  Leake  v.  Brown,  43  id.  377. 
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*  "Walker,  J.  This  action  was  originally  commenced  [376*] 
by  Lewis  II.  Baldenwick,  before  a  justice  of  the  peace, 
in  Cook  county,  against  The  Union  National  Bank  of  Chicago, 
to  recover  the  amount  of  a  one  hundred  dollar  counterfeit  bank 
bill.  A  trial  was  had  before  the  justice  of  the  peace,  resulting 
in  a  judgment  in  favor  of  plaintiff.  An  appeal  was  prosecuted 
to  the  superior  court,  a  trial  was  there  had,  resulting  in  a  similar 
judgment;  and  the  case  now  comes  to  this  court  on  appeal. 
*  It  is  urged  that  the  evidence  in  the  case  does  not  sustain  [377*] 
the  verdict.  There  was  evidence  in  the  case  tending  to 
show  that  appellant  had  paid  the  bill  to  appellee,  and  that  it  was 
counterfeit.  There  was  likewise  evidence  tending  to  contradict 
that  testimony.  In  such  a  case,  it  is  the  province  of  the  jury  to 
find  what,  if  any  thing,  the  evidence  proves.  A  plaintiff,  as  in 
this  case,  holding  the  affirmative  of  an  issue,  must  prove  it. 
Until  established  by  proof,  the  negative  is  presumed  to  exist. 
If  on  the  trial  the  evidence  preponderates  in  the  slightest  de- 
gree in  favor  of  the  negative,  or  is  equally  balanced,  or  where 
from  the  evidence  the  jury  are  unable  to  say  that  it  prepon- 
derates in  favor  of  the  affirmative,  then  the  presumption  of  the 
truth  of  the  negative  of  the  issue  is  not  overcome.  It  is  not 
for  the  defendant  to  prove  the  negative,  but  it  devolves  upon 
the  plaintiff  to  prove  the  affirmative  before  he  can  recover. 
The  defendant  is  bound  to  prove  nothing  until  the  plaintiff  has 
proved  the  affirmative  by  at  least  prima  facie  evidence;  and 
then,  and  not  till  then,  the  defendant,  to  defeat  a  recovery, 
must  overcome  plaintiff's  evidence  by  rebutting  proof.  Before 
appellee  was  entitled  to  recover  in  this  case,  he  was  bound  to 
prove  by  a  preponderance  of  evidence  that  the  bill  was  spuri- 
ous; that  he  received  it  from  appellant  and  offered  to  return  it 
in  a  reasonable  time.  He  was  required  to  identify  it  by  at 
least  a  preponderance  of  evidence,  and  of  the  weight  of  the 
evidence  the  jury  were  the  judges.  In  the  view  which  we 
take  of  the  case,  we  deem  it  improper  to  discuss  the  weight  of 
proof. 

On  the  trial  in  the  court  below,  appellant  offered  to  prove 
that  the  bill  in  question  was  never  received  into  the  bank  by 
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the  receiving  teller;  and  by  the  note  teller  for  the  preceding 
year,  that  it  was  not  received  into  the  bank  by  him;  but  the 
court  refused  to  permit  the  making  of  such  proof.  As  a  gen- 
eral rule,  evidence  tending  to  prove  the  issue  involved  is  com- 
petent and  admissible.  If,  however,  it  is  so  remote  that  it  does 
not  appear  to  have  an  obvious  tendency  to  elucidate  the  ques- 
tion in  dispute,  it  should  be  rejected,  as  calculated  to  confuse 
the  case  and  unnecessarily  to  incumber  the  record.  A 
[378*]  *  party  in  establishing  his  claim  or  defense,  is  not,  by 
the  rules  of  evidence,  restricted  to  either  circumstantial 
or  to  positive  evidence.  He  has  the  right  to  avail  himself  of 
either,  or  both,  as  they  may  be  at  his  command  and  he  may 
choose  to  employ  them  on  the  trial.  Nor  is  a  party  restricted 
to  the  proof  of  a  fact  by  one  witness.  If  the  fact  is  not  con- 
troverted, it  is  no  doubt  in  the  discretion  of  the  court  to  limit 
the  number  of  witnesses  to  prove  it;  but  when  the  truth  of  the 
fact  is  contested,  it  is  otherwise.  If,  then,  this  was  a  material 
fact,  and  tended  to  prove  that  the  bank  did  not  pay  the  bill 
to  appellee,  the  court  below  should  have  permitted  it  to  be  in- 
troduced. 

Was  this  rejected  evidence  material?  It  is  a  self-evident 
proposition  that  if  the  bank  had  never  been  in  possession  of  the 
bill  in  controversy  it  could  not  have  paid  it  out  to  appellee.  It 
must  have  received  it  in  some  mode  or  other  before  it  could 
have  been  able  to  pay  it  out.  Had  the  fact  that  the  bank  never 
had  the  bill  been  established,  there  would  have  been  no  question 
that  appellant  would  have  been  entitled  to  a  verdict,  because, 
in  that  event,  it  could  not  have  been  true  that  appellant  paid 
it  to  appellee.  It  would  have  been  impossible,  and  would  have 
ended  the  case.  If  within  the  power  of  the  bank  to  make  such 
proof,  it  was  its  undoubted  right  to  do  so  by  any  legitimate 
means.  In  any  view  in  which  we  have  been  able  to  consider 
this  question  we  must  regard  this  evidence  as  admissible. 

If  the  bill  was  not  received  by  either  the  receiving  or  note 

teller,  it  would  tend  to  prove  that  the  bank  had  not  received 

the  bill.     Whether  in  the  light  of  all  the  circumstances  of  the 

case  it  would  have  proved  that  fact,  was  for  the  determination 

442 


SEPTEMBER  TEEM,  1867.  379 


The  Union  National  Bank  of  Chicago  vs.  Baldenwick. 

of  the  jury.  It  was  manifestly  a  circumstance  that  should, 
when  offered,  have  been  admitted  to  the  jury.  In  rejecting  this 
evidence,  the  court  below  erred. 

It  is  also  insisted  that  there  was  an  unreasonable  delay  in 
returning  the  bill  after  it  was  received  by  appellee.  It  appears 
that  he  received  the  money  on  the  check  on  the  20th  of  October, 
and  passed  it  to  his  brother  on  the  27th  of  that  month,  and  he 
claimed  to  have  paid  it  to  Chase  on  the  29th,  and  that 
*it  was  returned  to  him  on  the  next  day,  and  that  he  re-  [379*] 
turned  it  to  appellee  the  second  day  after  it  came  back 
to  him,  and  appellee  offered  to  return  it  to  the  bank  the  next  or 
second  day  after  he  received  it  of  his  brother.  Here  were  thir- 
teen or  fourteen  days  after  the  time  it  was  claimed  the  bank  paid 
out  the  bill,  and  four  or  live  days  after  it  is  discovered  to  be 
a  counterfeit  bill,  before  any  offer  is  made  to  return  it  to  the 
bank.  This  was  a  question  for  the  jury  to  determine,  whether 
the  offer  to  return  the  bill  was,  under  all  the  circumstances,  made 
in  a  reasonable  time. 

In  the  case  of  Simms  v.  Clark,  11  111.  137,  this  court  say 
that  "  the  law  undoubtedly  is,  that  a  party  who  innocently  pays 
away  a  counterfeit  bill  is  not  bound  to  take  it  back  unless  it  is 
returned  upon  him  in  a  reasonable  time  after  it  is  discovered  to 
be  spurious,  and  the  reason  of  the  rule  is  to  enable  him  to  trace 
out  and  fall  back  upon  the  person  from  whom  he  received  it." 
But  what  shall  be  considered  a  reasonable  time  must  necessarily 
depend  upon  the  situation  of  the  parties,  and  the  facts  and  cir- 
cumstances of  the  particular  case. 

The  court  below  erred  in  refusing  to  admit  the  evidence  of 
the  tellers  of  the  bank,  and  for  this  error  the  judgment  must 
be  reversed  and  the  cause  remanded. 


Judgment  reversed. 
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Presley  T.  Lomax  and    Sam'l  Gray  vs.  Satchel  0.  Dore 
and  Allen  Breed. 

1.  Mechanic's  Lien:    Proceeding  to  enforce,  a  chancery  proceeding. 

A  proceeding  to  enforce  a  mechanic's  lien  is  a  chancery  proceeding,  and 
governed  by  the  rules  which  apply  to  such  proceedings.1  Hence  all 
persons  interested  in  the  property  should  be  made  parties  to  the  pro- 
ceeding. 

2.  Same  ;  Jurisdiction  and  Parties  in  Chancery  :    Effect  of  decree  and 

sale  in  mechanic's  lien  suit;  remedy  at  law. 
Brown  executed  a  trust  deed  upon  land  to  Marye,  in  trust,  to  secure  the 
payment  of  purchase  money  to  John  T.  Lomax,  from  whom  he  had 
purchased  the  land,  which  deed  was  duly  recorded.  After  the  execu- 
tion of  the  trust  deed  Brown  contracted  with  Dore  for  the  erection  of 
a  house  upon  the  premises,  who  subsequently  filed  a  bill,  making 
Brown  only  a  party  defendant,  to  enforce  a  mechanic's  lien  upon  the 
premises,  and  became  the  purchaser  at  the  sale  under  th3  decree  ren- 
dered in  such  proceeding.  A  sale  was  also  made  under  the  trust  deed 
to  Presley  T.  Lomax,  who  took  possession  of  the  premises  under  his 
deed.  Dore  thereupon  filed  a  bill  against  Lomax  to  determine  his 
rights  as  purchaser  at  the  sale  under  said  decree:  Held,  on  demurrer 
to  said  bill,  that,  the  record  of  deeds  showing  the  legal  title  to  be  held 
in  trust  as  aforesaid,  the  trustee  and  cestui  que  trust  should  have  been 
made  parties  to  the  suit  to  enforce  the  mechanic's  lien;  that  Brown's 
interest  alone  was  reached  by  the  decree  in  the  lien  cause,  and  the 
sale  to  complainant  transferred  to  him  Brown's  title  only,  being  the 
mere  right  to  redeem ;  that  by  Dore's  purchase  his  lien  was  extin- 
guished, and  all  the  title  he  had  to  the  premises  was  of  a  legal  nature, 
to  be  enforced,  if  anywhere,  in  a  court  of  law,  and  Lomax  being  in 
possession  under  his  deed,  and  hence  in  a  position  to  be  attacked  by 
Dore  in  a  court  of  law,  equity  had  no  jurisdiction  of  the  case;  and 
Dore's  title  derived  through  Brown  being  junior  to  that  of  Lomax 
under  the  deed  of  trust  he  must  necessarily  have  failed  in  his  action. 

3.  Mechanic's  Lien  :    Title  acquired  by  sale  under \  as  against  title  under 

foreclosure  of  mortgage  on  the  premises. 
Where  two  parties  have  acquired  title  to  land  —  one  under  proceedings 
to  enforce  a  mechanic's  lien,  the  other  under  proceedings  to  foreclose 
a  mortgage  or  deed  of  trust  —  if  the  mortgagee,  or  the  trustee  and 
cestui  que  trust,  are  not  made  parties  to  the  suit  to  enforce  the  lien, 
the  title  to  the  land  derived  through  the  mortgage  will  be  superior. 

1  See  Kidder  v.  Aholtz,  36  111.  478.    See  note  to  Grob  v.  Cushman,  ante, 
119,  as  to  preserving  the  evidence  in  such  cases. 
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Bill  in  equity  filed  by  defendants  in  error,  as  purchasers  of 
the  premises  in  question  at  a  sale  made  under  a  decree  obtained 
by  them  against  William  J.  Brown,  for  the  enforcement  of  a 
mechanic's  lien  against  plaintiffs  in  error,  one  of  whom,  Pres- 
ley T.  Lomax,  had  become  the  purchaser  of  said  premises  at  a 
sale  made  under  a  trust  deed,  which  was  executed  before  the 
contract  by  virtue  of  which  the  mechanic's  lien  accrued,  for  the 
purpose  of  determining  complainants'  rights  under  said  decree. 
Brown  was  the  only  party  defendant  in  the  proceeding  to  enforce 
the  mechanic's  lien. 

A  demurrer  to  complainants'  bill  was  overruled  in  the  court 
below,  and,  the  defendants  abiding  by  their  demurrer,  a  decree 
was  rendered  for  complainants  for  the  payment  into  court, 
by  Lomax,  of  the  sum  of  $178.37,  to  satisfy  said  lien,  and  upon 
default  thereof  a  sale  was  ordered,  the  surplus,  if  any,  after  pay- 
ment of  said  sum  and  costs,  to  be  paid  to  Lomax. 

Clark  <&  Christian,  for  plaintiffs  in  error. 

Wood  <&  Long  and  Copp,  for  defendants  in  error. 

*Breese,  C.  J.      It  has  been  repeatedly  decided  by  [381*] 
this  court  that  a  proceeding  to  enforce  a  mechanic's  lien 
is  a  chancery  proceeding,  and  governed  by  the  rules  which  apply 
to  them;  consequently  all  persons  interested  in  the  property 
should  be  made  parties  to  the  proceeding. 

In  this  case,  Brown  was  the  sole  defendant,  while  the  record 
of  deeds  of  the  county  where  the  premises  were  situated  showed 
that  the  legal  title  was  in  another  in  trust  for  others,  Brown 
having  only  an  equity  of  redemption.  This  trustee  and  the 
cestuis  que  trust  should  have  been  made  parties,  and  the  demur- 
rer reached  this  objection.  Brown's  interest  alone  was  reached 
by  the  decree  in  the  lien  cause,  and  of  consequence  the  sale  to 
defendants  in  error  transferred  only  his  title  to  them.  Brown 
had  conveyed  the  land,  before  he  made  the  contract  with  the 
defendants  in  error,  to  one  Edward  A.  Marye,  in  trust,  to  secure 
the  payment  of  the  purchase  money  to  one  John  T.  Lomax,  from 
whom  he  had  purchased  the  land.      This  was  on  the  6th  of 
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June,  1859,  and  the  deeds  duly  recorded  on  the  6th  of  August 
following.  On  the  removal  of  this  trustee,  in  November,  1862, 
by  death,  the  court  appointed  Charles  H.  Wood  in  his  stead, 
who,  on  the  13th  of  June,  1863,  proceeded  to  advertise  and  sell 
the  land,  which  he  did  do,  one  Presley  T.  Lomax  being  the  pur- 
chaser at  the  price  of  $5,000,  to  whom  a  deed  was  made  and 
duly  recorded.  The  defendants  in  error,  under  the  decree  in  their 
favor  against  Brown,  sold  the  land,  purchased  it  themselves,  and 
received  a  deed  therefor. 

By  this  purchase  their  lien  was  extinguished,  and  all  the  title 
they  had  to  the  premises  was  of  a  legal  nature,  to  be  enforced 
if  anywhere,  in  a  court  of  law.  Lomax,  being  in 
[382*]  *  possession  under  his  deed,  was  in  a  position  to  be  at- 
tacked by  the  defendants  in  a  court  of  law  —  equity  had  no 
jurisdiction  of  such  a  case,  and  their  title  derived  through  Brown 
being  junior  to  that  of  Lomax  under  the  deed  of  trust,  they 
would  necessarily  have  failed  in  their  action.  A  resort  to  equity 
in  such  case  cannot  be  had.  The  demurrer  should  have  been 
sustained  for  this  reason. 

Brown,  the  only  defendant  in  the  cause  to  enforce  the  lien, 
was  in  no  better  position,  as  to  an  interest  in  these  premises, 
than  a  mortgagor  would  have  been,  and  this  court  held  in  the 
case  of  Williams  v.  Chapman  et  al.  17  111.  423,  where  two  par- 
ties have  acquired  title  to  land  —  one  under  proceedings  to 
enforce  a  mechanic's  lien,  the  other  under  proceedings  to  fore- 
close a  mortgage  —  if  the  mortgagee  or  others  interested  were 
not  made  parties  to  the  suit  to  enforce  the  lien,  and  were  igno- 
rant of  it,  the  title  to  the  land  derived  through  the  mortgage 
will  be  superior.  This  settles  the  questions  raised,  and  is  decisive 
against  the  defendants  in  error. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  other  proceedings  consistent  with  this  opinion. 

Reversed  and  remanded. 
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Isaac  Wells  and  John  Sears  vs.  Mercie  H.  Miller,  Ad- 
ministratrix of  Joseph  C.  Miller,  deceased. 

1.  New  Trial:    Effect  of  granting  in  trover  where  part  of  the  defendants 

have  been  convicted  and  part  acquitted. 
Where  in  trover  against  several  persons,  several  of  the  defendants  are 
found  guilty,  and  the  rest  acquitted,  and  an  appeal  is  taken  by  the  de- 
fendants found  guilty  and  the  judgment  reversed  as  to  them,  this  will 
not  deprive  the  defendants  acquitted  of  the  benefit  of  their  judgment 
of  acquittal.  Obiter  dictum  on  this  point,  in  Cochran  v.  Ammon,  16 
111.  316,  disapproved. 

2.  Witnesses:    Parties  acquitted  on  first  trial,  competent  witnesses  for  their 

former  co-defendants  on  the  new  trial. 
Where,  in  trover  against  several  persons,  several  of  the  defendants  are 
convicted  and  the  rest  acquitted ;  and,  upon  appeal  by  the  defendants 
convicted,  the  judgment  is  reversed  as  to  them  and  a  new  trial  granted; 
upon  a  new  trial  of  the  cause,  the  defendants  acquitted  at  the  former 
trial  are  competent  witnesses  for  their  former  co-defendants. 

3.  Administration  op  Estates:     Whether  property  from  another  jurisdic- 

tion becomes  assets  in  this  state. 
Miller,  a  resident  of  this  state,  bought  a  quantity  of  lumber  from 
Wells  (also  a  resident  of  this  state),  paying  only  a  part  of  the  pur- 
chase nioney,  and  shipped  it  on  a  barge  for  Memphis,  Tennessee. 
While  in  charge  of  the  property  in  transitu  and  on  the  Missouri 
shore,  Miller  died,  intestate,  leaving,  so  far  as  appeared,  no  other 
assets  nor  any  creditors  in  any  foreign  jurisdiction,  and  no  adminis- 
tration was  taken  out  in  any  other  state.  Wells  took  charge  of  the 
lumber,  transported  it  to  Memphis  and  sold  it.  Administration  was 
taken  out  on  Miller's  estate  in  tkis  state  and  his  administratrix  brought 
trover  against  Wells:  Held,  that,  if  the  lumber  while  in  transitu  on 
its  way  to  Memphis  came,  at  any  time  after  Miller's  death,  on  the 
Illinois  side  of  the  boundary  line  between  the  two  states,  it  became  at 
once  assets  of  the  place  of  domicile,  and  the  title  of  the  plaintiff,  when 
afterwards  appointed  administratrix,  attached  by  relation. 

Where  no  administration  upon  the  estate  of  a  decedent  has  been 
taken  out  in  the  foreign  jurisdiction,  property  of  the  decedent  com- 
ing from  such  foreign  jurisdiction  into  that  of  the  domicile,  immedi- 
ately vests  in  the  administrator  here. 

4.  Same  :    Jurisdiction  of  administrator  over  property  'having  no  fixed  situs. 
There  is  no  unbending  rule  in  regard  to  property  having  no  fixed  situs, 

and  the  jurisdiction  of  the  administrator  is  left  to  depend  largely 
upon  what  may  be  required  for  the  attainment  of  justice  in  each  case 
as  it  arises. 
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Appeal  from  Cook.     Hon.  Erastus  S.  Williams,  J. 

Trover  for  a  quantity  of  lumber,  brought  by  appellee  against 
appellants,  who  were  impleaded  with  John  S.  Noble.  The  facts 
will  be  found  stated  in  S.  C.  37  111.  276. 

Bonney  c&  Griggs,  Rich  &  Waterman  and  J.  H.  Sleeper, 
for  appellants. 

J.  S.  Page,  for  appellee. 

[3 S3*]      *  Lawrence,  J.     This  case  was  before  us  at  a  former 
term,  and  is  reported  in  37  111.  276.     The  leading  facts 
are  stated  in  the  opinion  then  delivered,  and  it  is  unnecessary 
to  recapitulate  them  here.     At  the  trial  had  after  the  case 
[384:*]  was  remanded,  Frank  Miller  did  not  *  produce  the  bill 
of  sale,  which  he  claimed  in  his  former  affidavit  to  have 
found  after  the  termination  of  the  former  trial;  and  being 
asked  why  he  did  not  produce  it,  said  he  had  voluntarily  de- 
stroyed it  a  few  days  before,  after  having  been  served  with  a 
subpoena  duces  tecum.     His  general  reputation  for  veracity  was 
also  impeached,  and  the  jury  evidently  gave  no  credence  to  his 
testimony.     They  found  another  verdict  for  the  plaintiff  for  a 
larger  sum  that  that  given  at  the  former  trial. 

There  is  an  error  in  this  record,  however,  for  which  we  are 
obliged  again  to  reverse  the  judgment.  Noble,  one  of  the 
defendants,  was  found  not  guilty  at  the  former  trial,  and  there 
was  judgment  on  the  verdict.  His  co-defendants,  Wells  and 
Sears,  were  found  guilty,  and  from  the  judgment  on  that  ver- 
dict they  appealed.  Noble  did  not  unite  in  that  appeal,  as  the 
judgment  was  in  his  favor.  We  reversed  the  judgment  and  re- 
manded the  case.  At  the  recent  trial,  Wells  and  Sears  offered 
Noble  as  a  witness,  and  he  was  not  permitted  to  testify  on  the 
ground  that  he  was  a  party  to  the  record.  It  is  now  so  con- 
tended by  the  appellee,  while  the  appellants  insist  that  he  is  no 
longer  in  court. 

We  had  occasion  to  consider  a  question  analogous  to  this,  or 

rather  the  very  question  itself,  in  the  recent  case  of  Johnson  v. 

Jones,  decided  at  the  last  April  term  (44  111.  142).     In  that  case, 

which  was  an  action  of  trespass,  two  of  the  defendants  pleaded 
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a  special  plea  of  justification,  and  two  others  the  general  issue 
only.  The  plaintiff  demurred  to  the  special  pleas.  The  de- 
murrer was  overruled  and  the  plaintiff  abided.  The  two  de- 
fendants who  had  pleaded  the  general  issue  then  insisted  on  a 
trial.  The  plaintiff  urged  that  the  disposition  of  the  demurrer 
to  the  special  pleas,  as  those  pleas  set  up  a  defense  which  would 
have  been  available  to  the  others  if  they  had  pleaded  it,  dis- 
posed of  the  entire  case.  But  the  court  impanelled  a  jury,  and, 
the  plaintiff  offering  no  evidence,  the  issue  of  "not  guilty" 
was  found  for  the  two  defendants  who  had  not  joined  in  the 
special  plea.  When  the  case  came  before  this  court,  we  held 
that  these  two  defendants  had  a  right  to  insist  on  a  trial  of  the 
issue  of  "  not  guilty,"  upon  which  alone  they  had  placed 
their  *  defense;  and,  in  a  supplemental  opinion,  on  the  [385*] 
motion  for  a  rehearing,  we  held  that  the  reversal  of  the 
judgment  on  the  demurrer  would  not  expose  those  defendants 
to  the  chances  of  another  trial,  but  would  leave  the  case  stand- 
ing for  another  hearing  only  as  to  those  defendants  whose  judg- 
ment on  the  demurrer  had  been  reversed. 

We  are  fully  satisfied  with  this  ruling,  notwithstanding  what 
was  said  by  the  court  in  Cochran  v.  Amnion,  16  111.  317. 
What  was  said  on  this  point,  it  will  be  observed,  was  not  neces- 
sary to  the  decision  of  the  case,  but  merely  obiter.  In  the 
case  before  us,  Noble  was  found  not  guilty  by  the  jury  at  the 
former  trial;  Wells  and  Sears  guilty.  Judgment  was  so  en- 
tered. Wells  and  Sears  appealed.  Noble,  of  course,  did  not. 
The  judgment  was  reversed;  but  what  judgment?  Certainly 
not  that  in  favor  of  Noble,  who  had  not  united  in  the  appeal, 
and  who  was  not  before  this  court  at  all.  The  judgment  in 
his  favor,  and  that  against  Wells  and  Sears,  were  not  a  unit, 
but  wholly  independent  of  each  other,  though  they  may  have 
been  included  in  the  same  entry  upon  the  records.  Wells  and 
Sears  had  a  clear  right  to  bring  the  judgment  against  them  to 
this  court  for  examination  and  reversal.  The  statute  gives  that 
right  to  one  or  more  of  several  defendants.  But  they  had  no 
right  or  power,  in  doing  this,  to  reverse  the  judgment  in  favor 
of  Noble.  That  judgment  was  not  before  this  court  by  the 
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appeal  of  Wells  and  Sears  from  the  judgment  against  them, 
and  Noble  himself  was  not  before  us.  We  had  no  more  right 
to  take  from  him  the  benefit  of  his  judgment,  than  we  had  to 
reverse  a  judgment  rendered  in  some  other  suit  over  which  we 
had  acquired  no  jurisdiction. 

On  the  other  hand,  Wells  and  Sears  had  the  same  right, 
under  the  statute,  to  bring  the  record  here  and  have  it  con- 
sidered, so  far  as  it  affected  them,  as  if  all  the  defendants  had 
united  in  the  appeal.  But  to  hold,  because  Wells  and  Sears 
reversed  a  judgment  against  them  for  the  errors  committed 
against  them,  that,  therefore,  the  judgment  in  favor  of  Noble 
is  to  be  set  aside,  of  which  no  complaint  has  ever  been 
[386*]  made,  *  and  which  has  never  been  re-examined,  and 
Noble  is  to  be  subjected  to  the  hazard  of  another  trial, 
would  be  to  commit  great  injustice.  We  are  of  opinion  that 
Noble  was  not  a  party  in  the  last  trial,  and  was,  therefore,  a 
competent  witness. 

A  question  is  also  made  by  appellants  as  to  the  right  of  the 
plaintiff  to  maintain  this  action.  It  is  insisted  that  the  title 
to  this  lumber  was  never  in  her,  as  her  letters  of  administration 
could  have  no  effect  beyond  the  limits  of  this  state.  On  this 
point  the  court  instructed,  if  the  lumber  was  on  the  Missouri 
shore  of  the  Mississippi  river  at  the  time  of  the  death  of 
Joseph  C.  Miller,  and  did  not  come  on  the  Illinois  side  of 
the  dividing  line  of  the  river,  on  its  way  to  Memphis,  where 
the  lumber  was  taken,  the  plaintiff'  can  not  recover  in  this  form 
of  action;  but  if  it  did  come  on  the  Illinois  side,  no  matter 
for  how  short  a  period,  and  if  the  jury  find  for  the  plaintiff 
on  the  other  questions  in  the  case,  which  the  instruction  pro- 
ceeds to  specify,  they  will  then  find  for  the  plaintiff  on  the 
entire  case. 

This  instruction,  in  regard  to  the  title  of  the  administratrix, 
was  as  favorable  to  the  defendants  as  they  could  ask.  If  the 
property  was  at  any  time  within  the  limits  of  Illinois  after  the 
death  of  Miller,  it  was  assets  here,  and  the  title  of  the  adminis- 
tratrix attached  by  relation  the  moment  her  letters  were  issued. 
Makepeace  v.  Moore,  5  Gilin.  477.  It  is  said  there  was  a  par- 
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amount  right  of  administration  either  in  Missouri,  where  the 
property  was  at  the  time  of  the  death,  or  in  Tennessee,  whither 
it  was  taken  and  where  it  was  sold.  But  the  other  facts  of  the 
case  are  to  be  considered.  The  decedent  resided  here.  His 
creditors,  so  far  as  appear,  all  lived  in  this  state.  The  lumber 
was  sent  from  here,  and  was  merely  in  transitu  when  on  the 
Missouri  shore,  and  was  seeking  a  market  in  Tennessee.  So  far 
as  appears,  he  left  no  other  assets  in  either  Tennessee  or  Mis- 
souri, and  no  administration  has  ever  been  taken  out  in  either 
of  those  states.  The  defendants,  charged  with  taking  the  lum- 
ber tortiously,  reside  in  Illinois.  If  administration  were 
taken  out  in  Tennessee  or  Missouri,  these  defendants  [387*] 
could  not  be  reached  under  such  administrations,  and 
the  lumber  itself,  very  soon  after  it  reached  Memphis,  was  sold, 
and  passed  practically  beyond  the  reach  of  any  administration. 
If,  then,  this  lumber  is  to  be  made  available  at  all  to  the  estate 
of  Joseph  C.  Miller,  it  can  only  be  done  by  allowing  the  Illinois 
administratrix  to  brine:  an  action  against  these  defendants  and 
enforce  their  liability,  so  far  as  the  proof  may  show  them  to 
have  incurred  any.  While,  therefore,  we  would  not  be  under- 
stood as  saying  that  the  right  of  this  administratrix  to  bring 
suit  depends  wholly  upon  whether  the  lumber,  on  its  course  to 
Memphis,  came  on  the  Illinois  side  of  the  boundary  line,  we 
have  no  hesitation  in  saying,  if  it  did  so  come,  it  became  at 
once  assets  of  the  place  of  the  domicile,  and  the  title  of  the 
plaintiff,  when  afterward  appointed  administratrix,  attached  by 
relation.  In  Collins  v.  Bankhead,  1  Strobhart,  25,  it  was  held 
that  property  of  the  decedent,  coming  from  a  foreign  juris- 
diction into  that  of  the  domicile,  immediately  vests  in  the  ad- 
ministrator there.  We  can  entertain  no  doubt  of  this,  where 
administration  has  not  been  taken  out  in  such  foreign  jurisdic- 
tion, and  such  was  the  instruction  of  the  court. 

In  regard  to  property  in  transitu,  Story  says,  in  his  Conflict 
of  Laws,  section  520:  "Indeed,  according  to  the  common 
course  of  commercial  business,  ships  and  cargoes,  and  the  pro- 
ceeds thereof,  locally  situate  in  a  foreign  country  at  the  time 
of  the  death  of  the  owner,  always  proceed  on  their  voyages  and 
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return  to  the  home  port,  without  any  suspicion  that  all  the 
parties  concerned  are  not  legally  entitled  so  to  act;  and  they 
are  taken  possession  of  and  administered  by  the  administrator 
of  the  forum,  domicilii,  with  the  constant  persuasion  that  he 
may  not  only  rightfully  do  so,  but  that  he  is  bound  to  admin- 
ister them  as  part  of  the  funds  appropriately  in  his  hands.  A 
different  course  of  administration  would  be  attended  with 
almost  inextricable  difficulties,  and  would  involve  this  extraor- 
dinary result,  that  all  the  personal  property  of  the  deceased 
must  be  deemed  to  have  a  fixed  situs  where  it  was  at  the  mo- 
ment of  his  death,  and  if  removed  from  it  must  be  returned 

thither  for  the  purpose  of  a  due  administration." 
[388*]  *  It  will  be  found,  on  an  examination  of  the  cases, 
that  there  is  no  unbending  rule  in  regard  to  property 
having  no  fixed  situs,  and  that  the  jurisdiction  of  the  admin- 
istrator is  left  to  depend  largely  upon  what  may  be  required 
for  the  attainment  of  justice  in  each  case  as  it  arises. 
Keversed  and  remanded. 


William  Clark  vs.  Joseph  Lyon. 

1.  Limitation  Act  op  1839:     When  it  commences  to  run. 

In  order  to  make  the  seven  years'  limitation  act  of  1839  commence  to 
run,  the  concurrence  of  three  things  is  necessary  color  of  title,  pos- 
session of  the  laud,  and  payment  of  the  taxes  thereon.1 

2.  Same  :     Payment  of  taxes  does  not  relate  hack  to  time  of  taking  possession. 
Where  the  first  payment  of  taxes  is  not  made  till  after  color  of  title  has 

been  acquired  and  possession  taken  of  the  land,  the  payment  of  taxes 
will  not  relate  hack  to  the  time  when  possession  was  taken. 

3.  Same  :    Seven  full  years  must  intervene  between  first  payment  and  com- 

mencement of  suit. 
Color  of  title  and  possession  of  the  land,  coupled  with  the  making  of  seven 

JSee  Shackleford  v.  Bailey,  35  111.  387;  Jayne  v.  Gregg,  42  id.  413;  Har- 
din v.  Gouveneur,  69  id.  140;  Wilson  v.  S.  Park  Com'rs,  70  id.  46;  Kane  v. 
Footh,  id.  587;  Newland  v.  Marsh,  19  id.  385;  Hardin  v.  Crate,  60  id.  215; 
Rawson  v.  Fox,  65  id.  200;  Whitney  v.  Stevens,  77  id.  585;  Meacham  v, 
Winstanley,  id.  269. 
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payments  of  taxes,  and  for  seven  separate  years,  will  not  suffice  to 
create  the  bar,  unless  seven  full  years  intervene  between  the  time  of 
the  first  payment  and  the  commencemant  of  suit.2 

4.  Limitations:    Actual  possession  for  twenty  years. 
In  order  to  create  the  bar  of  the  twenty  years'  limitation  law,  the  party 
seeking  to  avail  himself  of  the  benefit  of  the  statute  must  show  that 
he  and  those  under  whom  he  claims,  have  had  the  actual  possession 
of  the  land  for  twenty  years  before  suit  is  brought. 

Error  to  Mercer.     Hon.  John  S.  Thompson,  J". 
J.  JV.  <&  I.  N.  Bassett,  for  plaintiff  in  error. 
Goudy  <&  Chandler,  for  defendant  in  error. 

*  Walker,  J.  William  Clark  brought  an  action  of  [389*] 
ejectment  in  the  Mercer  circuit  court  against  Joseph  Lyon, 
to  recover  the  W.  \  of  the  S.  E.  J,  section  14,  T.  13  K,  1  W.  It 
appeared  in  evidence  on  the  trial  in  the  court  below  that  the 
land  was  patented  on  the  6th  day  of  October,  1817,  to  Daniel 
Dunovan.  That  he,  on  the  17th  day  of  August,  1819,  conveyed 
it  to  James  Clark.  That  he,  on  the  22d  of  May,  1851,  conveyed 
to  William  Clark,  plaintiff  below.  It  was  also  stipulated  that 
defendant  below  was  in  possession  at  the  time  the  declaration 
was  served  on  him. 

Defendant  set  up  as  a  defense  a  conveyance  from  David  Gra- 
ham to  David  H.  Frisbie,  dated  January  23,  1858,  also  a  deed 
from  Erisbie  to  Solomon  Lyon,  dated  November  1,  1861.  A 
bond  from  Frisbie  to  Lyon,  dated  June  15,  1857,  by  which  the 
obligor  agreed  to  convey  to  the  obligee  the  land  in  controversy, 
on  the  condition  that  the  latter  should  pay  to  the  former  $300 
on  the  1st  of  January,  1858;  and  on  the  1st  of  February  fol- 
lowing, $100;  on  the  1st  of  January,  1859,  $300;  and  on  the  1st 
of  January,  1860,  $300.  The  bond  contained  this  condition: 
"  Now,  if  the  said  Solomon  Lyon  shall  well  and  truly  pay  or 
cause  to  be  paid  the  above  named  notes,  and  all  the  taxes  assessed 
on  said  land,  then  the  said  D.  H.  Frisbie  shall  execute  and  de- 
liver to  the  said  Solomon  Lyon  a  good  and  sufficient  quitclaim 

2  See  Stearns  v.  Gittings,  23  111.  388;  Morrison  v.  Norman,  47  id.  447; 
McConnel  v.  Konepel,  46  id.  519. 
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deed  to  and  for  the  above  described  premises,  and  give  posses- 
sion to  the  premises  on  the  1st  of  March,  1858,  being  the  title 
which  the  said  D.  H.  Frisbie  acquired  from  David  Graham." 

A  bond  from  Graham  to  Frisbie,  for  the  conveyance  of  the 
same  land  on  the  10th  of  March,  1858,  on  the  payment  of  the 
purchase  money,  was  also  read  in  evidence.  This  evidence  was 
offered  to  show  color  of  title,  and  was  admitted  without  objec- 
tion. Tax  receipts  to  Solomon  Lyon  from  the  year  1859,  paid 
on  the  14th  day  of  January  of  that  year,  to  the  year  1863,  on  the 
3d  of  February  of  that  year,  inclusive,  were  offered  in  evidence ; 
also  a  tax  receipt  to  T.  J.  Jones,  guardian  of  Samuel 
[390*]  *  Lyon,  dated  December  24, 1864,  for  taxes  on  the  land 
for  the  year  1864.  They  were  admitted  without  any 
objections  except  as  to  their  legal  effect. 

For  the  purpose  of  showing  good  faith,  Graham  was  called 
as  a  witness,  and  he  testified  that  he  purchased  the  land  from 
Sears  in  the  fall  of  1846,  and  received  a  quitclaim  deed;  that  it 
was  acknowledged  before  a  justice  of  the  peace;  that  Sears,  his 
grantor,  had  a  conveyance  from  Gates  to  himself,  which  was 
delivered  to  him  when  he  purchased  of  Sears.  It  was  dated 
previous  to  that  time.  He  also  delivered  to  Graham  the  patent 
for  the  land,  on  the  back  of  which  was  a  conveyance  from  Duno- 
van  to  Gates.  That  these  deeds  were  not  recorded,  and  were, 
with  the  patent,  burned  in  his  house  in  1849. 

That  he  went  into  possession  of  the  whole  quarter  immediately 
after  purchasing,  and  so  remained  until  he  sold  to  Pangburn  the 
east  half  of  the  quarter,  bat  still  remained  on  the  west  half 
until  he  sold  it  to  Frisbie;  that  the  whole  was  under  cultivation 
when  he  left  it.  Jones  testified  that  he  had  known  the  laud 
since  1850;  that  Graham  then  occupied  it  and  continued  in 
possession  until  1857;  that  Dunovan  and  Cox  occupied  it  in 
185T,  and  when  Cox,  who  was  the  last  to  leave,  moved  away, 
Solomon  Lyon  moved  on  the  place  in  the  spring  of  1858,  and 
remained  there  until  in  the  spring  of  1864,  when  he  died;  that 
Joseph  Lyon  then  occupied  the  place  by  residence  under  Solo- 
mon Lyon,  and  continued  there  until  this  suit  was  commenced; 
that  witness  was  appointed  administrator  of  Solomon  Lyon's 
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estate  in  August  or  September,  1864;  that  soon  after  he  was 
appointed  guardian  of  Samuel  Lyon,  who  is  admitted  to  be  the 
son  of  Solomon;  that  Joseph  Lyon  attorned  to  witness  as  sucli 
guardian;  that  he  paid  the  taxes  of  1864,  in  December  of  that 
year,  as  guardian  for  Samuel  Lyon;  that  he  claimed  the  land, 
and  the  whole  of  it,  for  his  ward. 

Plaintiff  in  error  then  called  Brown  to  prove  that  Solomon 
had  another  child,  a  daughter.  He  stated  that  when  Lyon 
moved  on  the  land  his  family  consisted  of  a  wife,  son  and 
daughter,  but  he  had  heard  nothing  of  the  wife  or  daughter  for 
six  or  seven  years.  He  also  offered  in  evidence  a  deed 
*from  Morse  to  Solomon  Lyon,  dated  November  5, 1859,  [391'"] 
for  the  purpose  of  showing  the  want  of  good  faith  under 
the  Frisbie  title,  and  that  the  payment  of  taxes  was  not  under 
the  Frisbie  deed,  which  was  read  without  objection.  He  also 
read  in  evidence  a  contract  for  a  conveyance  from  James  and 
Lewis  Lombard  to  Solomon  Lyon,  dated  on  the  2d  of  April,  1863. 
This  contract  contained  a  covenant  for  the  payment  of  the  pur- 
chase money  and  all  taxes  assessed  for  revenue  purposes  upon 
the  land.  There  was  a  receipt  for  $159  from  Lyon,  and  one  for 
$168  in  full  from  Jones,  as  guardian,  indorsed  upon  this  agree- 
ment. 

This  evidence  shows  color  of  title,  and  possession  in  Frisbie 
and  Solomon  Lyon  and  his  heirs  for  the  requisite  period,  to 
create  a  bar  under  the  act  of  1839,  if  it  was  accompanied  with 
the  payment  of  taxes  in  the  mode  prescribed  by  the  statute. 
The  concurrence  of  the  three  things,  as  required  by  the  statute, 
for  seven  successive  years,  commenced  on  the  21st  day  of  De- 
cember, 1858.  On  that  day  color  of  title,  possession  of  the  land, 
and  the  payment  of  the  taxes  thereon,  for  the  first  time  united, 
so  that  the  statute  could  begin  to  run.  Then  it  was  that  pay- 
ment of  taxes  was  first  made  under  Lyon's  title.  Nor  can  the 
payment  relate  back  to  the  time  when  possession  was  taken. 
And  counting  from  the  date  when  the  first  taxes  were  paid, 
until  the  21st  of  January,  1865,  the  date  of  the  commencement 
of  the  suit,  we  have  but  six  years  and  one  month  —  eleven 
months  short  of  the  statutory  period  within  which  the  continued 

455 


392  OTTAWA. 


Mason,  Assignee,  vs.  Tiffany,  Adni'x.. 


acts  of  color,  possession  and  payment  of  taxes  could  create  a  bar. 
Had  the  suit  not  been  brought  until  after  the  21st  of  December, 
1865,  the  bar  would  have  been  complete  although  no  further 
taxes  had  been  paid.  In  such  a  case  the  three  requirements 
would  have  concurred  for  the  full  period  of  limitation.  But 
in  this  case  the  latter  requirement  is  wanting.  Although  there 
are  seven  payments,  and  for  the  taxes  for  seven  years,  still  there 
are  not  seven  years  from  the  first  payment  till  the  commence- 
ment of  this  suit. 

Counsel  in  argument  insist  that  there  had  been  more  than 
twenty  years'  possession  of  the  premises  in  controversy 
[3 92*]  by  *  persons  claiming  title.  It  is  only  necessary  to  say 
that  the  record  fails  to  disclose  the  fact,  if  it  be  true. 
Until  it  was  proved,  we  can  not  apply  the  twenty  years'  limita- 
tion law.  Whether  the  action  was  barred  by  that  statute  does 
not  appear  from  the  evidence.  Graham  does  not  appear  to  have 
been  in  possession  for  twenty  years.  And  the  evidence  is  silent 
as  to  whether  Sears,  of  whom  he  purchased,  had  actual  posses- 
sion of  the  premises,  or,  if  so,  how  long.  To  avail  of  that 
statute,  the  party  must  show  that  he  and  those  under  whom  he 
claims  have  had  the  actual  possession  of  the  land  for  twenty 
years  before  suit  is  brought.  Not  having  made  this  proof, 
defendant  in  error  is  not  in  a  position  to  invoke  the  aid  of  this 
last  named  statute. 

For  the  errors  indicated,  the  judgment  of  the  court  below 
must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Nelson  Mason,  Assignee,  etc.,  vs.  Catharine  E.  Tiffany, 
Adm'x,  etc.,  et  al. 

1.  Practice  in  Chancery:    Reinstatement  of  cause  at  a  subsequent  term, 

after  its  dismissal. 
Where  a  chancery  cause  was  dismissed,  and  by  the  terms  of  the  order  of 
dismissal  the  complainant  had  leave  to  reinstate  the  cause,  upon  mak- 
ing written  application  to  the  judge  within  thirty  days  after  the 
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terra;  and  it  nowhere  in  the  record  appeared  that  such  application 
was  not  made,  but  at  the  term  at  which  the  cause  was  reinstated,  and 
at  all  times  during  the  progress  of  the  cause,  the  defendants  recog- 
nized it  as  a  cause  in  court:  Held,  that  the  terms  of  the  dismissal 
were  a  sufficient  answer  to  an  objection  on  appeal  to  the  reinstate- 
ment of  the  cause  at  a  subsequent  term ;  and  that  the  defendants  had, 
by  recognizing  it  as  a  cause  in  court,  waived  all  objections  to  its  being 
reinstated,  and  admitted  that  the  requisite  application  therefor  had 
been  made. 

2.  Partnership  :    Partnership  debts  are  in  equity  enforcible  against  sur- 

vivor or  estate  of  deceased  partner. 
Every  partnership  debt  is,  in  equity,  joint  and  several;  and,  upon  the 
death  of  one  of  the  partners,  resort  may  be  had  in  the  first  instance 
for  the  debt,  to  the  surviving  partners,  or  to  the  assets  of  the  deceased 
partner. 

3.  Same:    Same. 

The  firm  of  Tiffany  &  Co.,  through  Tiffany,  contracted  with  Mason 
for  a  certain  number  of  boilers  to  be  manufactured  by  the  latter. 
Before  the  boilers  were  delivered,  Tiffany  died.  The  boilers  were 
delivered  to  and  accepted  by  the  survivors  of  the  firm,  who  continued 
the  business  in  the  old  name,  and  who  executed  notes  therefor  in  the 
firm  name.  Subsequently  the  surviving  partners  of  the  firm,  Tiffany 
&  Co.,  purchased  Tiffany's  interest  in  the  concern,  and  soon  there- 
after made  a  general  assignment  for  the  benefit  of  their  creditors : 
Held,  on  a  proceeding  in  chancery  by  Mason  against  the  adminis- 
trators of  Tiffany  and  the  surviving  partners  of  the  firm,  Tiffany  & 
Co.,  to  enforce  the  payment  of  his  claim  by  the  estate  of  Tiffany,  that 
this  was  an  indebtedness  subsisting  against  the  firm  of  Tiffany  &  Co.  in 
Tiffany's  life-time,  and  contracted  before  the  firm  was  dissolved  by 
his  death  —  the  notes  executed  by  the  survivors  being  mere  evidence 
of  the  amount  of  the  debt  and  time  of  payment,  and  the  debt  existing 
independent  of  the  notes  —  and  that  said  indebtedness  was  a  debt  for 
which  the  separate  estate  of  Tiffany  was  responsible. 

Held,  also,  that  notwithstanding  the  surviving  partners  remained 
solvent  for  a  long  time  before  their  assignment,  and  the  assigned 
assets  were  sufficient  to  pay  this  claim,  still  those  facts  did  not  require 
complainant  to  press  his  claim  against  them,  the  estate  of  the  deceased 
partner  being  equally  a  fund  on  which  he  had  a  right  to  rely.  Com- 
plainant was  not  in  the  condition  of  a  holder  of  indorsed  paper, 
bound  to  diligence,  but  could  make  his  election  to  which  fund  he 
would  resort,  and  at  what  time,  so  that  he  kept  within  the  statute  of 
limitations. 

4.  Same  ;  Limitation  op  Claims  Against  Estates  :    Bar  prevented  by 

presentation  to  administrator. 
The  presentation  of  a  claim  against  an  estate  to  an  administrator  for 
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payment,  within  the  two  years  limited  by  the  statute,  takes  it  out  of 
the  bar  of  the  statute.  It  is  not  necessary  that  it  be  presented  to  any 
court  for  allowance  within  that  time.1 

Appeal  from  Lake.     Hon.  E.  S.  Williams,  J. 
Arrington  <&  Dent,  for  appellant. 

IT.  P.  Smith  and  Blodgett,  Upton  &  Williams,  for  appel- 
lees. 

[393*]      *Breese,  J.     This  was  a  proceeding  in  chancery  in 
the  Lake  circuit  court,  by  Nelson  Mason,  assignee  of 
Mason,  McArthur  &  Co.,  against  Catharine  E.  Tiffany,  admin- 
istratrix, and  William  C.  Tiffany  and  Edward  S.  L.  Bachelder, 
administrators  of  George  B.  Tiffany,  deceased,  and  Hiram  Mor- 
gan and  others,  surviving  partners  of  the  late  firm  of  George 
B.  Tiffany  &  Co.,  to  enforce  the  payment  by  the  estate 
[394*]  of  George  B.  Tiffany,  on  account  of  *  the  insolvency  of 
the  surviving  partners,  of  a  claim  held  by  the  com- 
plainant against  that  firm. 

The  claim  grew  out  of  a  contract  made  by  the  firm  of  Tiffany 
&  Co.,  through  Tiffany,  with  Mason,  McArthur  &  Co.,  that 
they  should  manufacture  for  the  firm  a  certain  number  of 
boilers.  Before  the  boilers  were  delivered,  George  B.  Tiffany 
died.  The  boilers  were  sent  to  the  survivors  of  the  firm,  who 
continued  the  business  in  the  old  name,  and  they  executed  notes 
for  the  price  in  the  firm  name,  four  of  which  were  made  pay- 
able four  months  after  date,  and  were  dated  May  8,  185T.  On 
the  5th  of  November,  1857,  the  surviving  partners  of  Tiffany 
&  Co.,  having  purchased  Tiffany's  interest  in  the  concern,  made 
a  general  assignment  for  the  benefit  of  their  creditors.  At  the 
February  term,  1858,  of  the  Lake  circuit  court,  various  judg- 
ments were  recovered  against  the  surviving  partners,  on  which 
executions  were  issued  and  .returned  unsatisfied,  and  the  judg- 
ments yet  remain  unsatisfied. 

Letters  of  administration  were  granted  to  Catharine  E.  Tiffany 
and  the  others  named,  on  the  3d  of  March,  1857. 

1  See  Wells  v.  Miller,  ante,  33;  Shepard  v.  Rhodes,  CO  111.  301 ;  Blanchard 
v.  Williamson,  70  id.  047 ;  Rev.  Stat.  1874,  p.  116,  §  70. 
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It  would  seem  from  the  answer  of  the  defendants,  that  they 
resisted  the  payment  of  complainant's  claim  on  several  grounds: 
First,  that  the  boilers  were  not  delivered  until  after  the  death 
of  Tiffany,  and  not  under  the  contract  made  by  him  whilst  he 
was  a  member  of  the  firm,  but  under  a  contract  made  by  the 
surviving  partners,  who  executed  their  notes  for  the  purchase 
price  in  the  name  of  George  B.  Tiffany  &  Co.,  they  continuing 
the  business  under  that  name;  second,  that  the  firm  of  Tiffany 
&  Co.  is  not  insolvent,  and  that  the  assets,  notwithstanding  the 
assignment,  were  liable  to  the  creditors  of  the  firm  by  judg- 
ment and  execution,  and  that,  if  judiciously  applied,  would  be 
ample  to  pay  the  debts,  and  this  for  a  time  long  after  the  ma- 
turity of  the  notes,  and  that  the  complainant's  claim  could 
have  been  collected  of  the  survivors  at  any  time  prior  to  No- 
vember 5,  1857,  the  date  of  their  assignment,  by  the  exercise 
of  ordinary  diligence;  third,  that  though  application  was  made 
to  them,  as  administrators,  to  pay  this  claim,  they  right- 
fully refused  to  pay  it  because  the  estate  was  not  *  liable,  [SOS'55'] 
the  contract  having  been  made  after  the  death  of  their 
intestate,  and  because  the  claim  had  not  been  allowed  by,  or 
been  established  by,  any  court  as  a  charge  or  debt  against  the 
estate;  and  fourth,  because  the  complainants  had  failed  to  pre- 
sent the  claim  against  the  estate  within  two  years  from  the  time 
of  granting  the  letters  of  administration,  and  that,  in  conse- 
quence thereof,  the  claim  was  barred. 

The  court,  on  the  hearing,  dismissed  the  bill  for  want  of 
equity. 

To  reverse  this  decree,  the  complainants  appeal  to  this  court, 
and  makes  these  points:  That  complainant,  as  assignee  of 
Mason,  McArthur  &  Co.,  having  a  right  to  collect  the  notes 
which  they  took  from  the  firm  of  George  B.  Tiffany  &  Co.,  was 
entitled  to  proceed  in  equity  against  Tiffany's  estate;  second, 
that  there  is  no  statute  of  limitations  which  can  be  set  up  as  a 
bar  to  this  proceeding. 

A  preliminary  objection  is  made  by  the  appellees,  growing 
out  of  the  reinstatement  of  the  cause  at  a  subsequent  term, 
after  it  had  been  dismissed.      It  is  a  sufficient  answer  to  this, 
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that,  by  the  terms  of  the  dismissal,  the  complainant  had  leave 
to  reinstate  the  cause  upon  making  a  written  application  to  the 
judge  within  thirty  days  after  the  term,  and  it  nowhere  appears 
such  application  was  not  made.  On  the  contrary,  it  must  be 
presumed,  from  the  fact  that  appellees,  at  the  term  at  which 
the  cause  was  reinstated,  agreed  the  cause  should  be  referred  to 
the  master,  and  at  the  next  term  they  took  leave  to  amend  their 
answer,  and  at  all  times  during  the  progress  of  the  cause  they 
recognized  it  as  a  cause  in  court,  that  they  had  waived  all  ob- 
jections to  its  being  reinstated,  and  admitted  that  the  requisite 
application  therefor  had  been  made. 

The  solution  of  the  questions  made  by  complainant  will  dis- 
pose of  the  whole  case,  as  in  their  discussion  all  the  points  made 
by  appellees  are  involved. 

Every  partnership  debt  being  joint  and  several,  it  follows, 
necessarily,  that  resort  may  be  had  in  the  first  instance,  for  the 
debt,  to  the  surviving  partners,  or  to  the  assets  of  the  deceased 

partner.  Ladcl  v.  Griswold,  4  Gilm.  25. 
[396*]  *  That  these  boilers  were  ordered  by  the  firm  of  Tif- 
fany &  Co.,  and  the  construction  superintended  in  some 
degree  by  Tiffany  himself,  is  fully  proved,  and  that  they  were 
delivered  to,  and  accepted  by,  the  surviving  partners,  and  the 
notes  in  question  executed  therefor  in  the  firm  name,  is  equally 
apparent,  and  so  made,  delivered  and  accepted,  substantially 
under  the  contract  made  with  Tiffany  for  the  firm,  and  went  to 
the  benefit  of  the  firm,  and  were  in  fact  the  interest  of  Tiffany 
in  the  concern  which  appellees,  his  administrators,  sold  to  the 
surviving  partners.  There  can  be  no  doubt  this  was  an  indebt- 
edness subsisting  against  the  firm  of  George  B.  Tiffany  &  Co. 
in  his  life-time,  and  contracted  before  the  firm  was  dis- 
solved by  the  death  of  Tiffany.  The  notes  executed  by  the 
survivors  were  mere  evidence  of  the  amount  of  debt  and  time 
of  payment,  the  debt  itself  existed  independent  of  the  notes, 
and  was  a  debt  for  which  the  separate  estate  of  Tiffany  was 
responsible. 

Upon  the  second  point,  if  it  was  a  fact  that  the  surviving 
partners  remained  solvent  for  a  long  time  before  the  assign- 
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ment,  and  the  assigned  assets  were  sufficient  to  pay  this  claim, 
still  those  facts  did  not  require  the  complainant  to  press  his 
claim  against  them,  the  estate  of  the  deceased  partner  being 
equally  a  fund  on  which  he  had  a  right  to  rely.  Complainant 
was  not  in  the  condition  of  a  holder  of  indorsed  paper,  bound 
to  diligence,  but  could  make  his  election  to  which  fund  he  would 
resort,  and  at  what  time,  so  that  he  kept  within  the  statute  of 
limitations.  This  brings  us  to  the  consideration  of  the  fourth 
objection  made  by  appellees  in  their  answer,  the  third  being 
substantially  involved  in  the  first  and  second,  which  we  have 
above  discussed. 

Appellees  insist  the  claim  was  not  presented  for  allowancs 
within  two  years  after  the  grant  of  letters  of  administration. 

It  is  true,  it  was  not  presented  to  any  court  for  allowance,  but 
it  was  presented  to,  and  payment  demanded  of,  one  of  the  ad- 
ministrators, within  the  two  years,  and  on  his  refusal  to  pay  it, 
these  proceedings  were  instituted.  This  court  has  held,  in  the 
case  of  Wells  v.  Miller,  decided  at  September  term, 
1867,1  that  presenting  a  claim  *to  an  administrator  [397*] 
within  the  two  years,  for  payment,  takes  it  out  of  the 
bar  of  the  statute.  Considering  section  115  of  the  statute  of 
wills,  to  which  appellees  refer  in  connection  with  section  116, 
it  would  seem  that  presenting  a  claim  to  an  administrator 
within  the  two  years,  was  sufficient  to  prevent  the  bar  of  the 
statute. 

But  it  is  insisted  by  appellees,  that  the  claim  of  complainant 
is  not  of  an  equitable  character,  and  resort  can  only  be  had  in 
equity  when  the  assets  of  the  firm  are  exhausted.  "We  think 
there  is  evidence  in  the  record  sufficient  to  show  that,  as  to 
them,  the  prospect  of  making  the  amount  of  the  claim  out  of 
their  proceeds  was  perfectly  hopeless.  So  early  as  1858,  judg- 
ments were  recovered  against  the  survivors  as  partners,  which 
the  assets  have  not  satisfied,  and  the  presumption  is,  from  the 
proofs  on  that  point,  that  they  were  not  sufficient  to  pay  the 
debts.  The  estate  is  able  to  pay  this  debt,  and,  on  acknowl- 
edged principles,  is  liable  to  pay  it;  and  as  it  is  not  barred  by 

1  Ante,  p.  33. 
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the  statute  of  limitations,  a  decree  for  its  payment  out  of  the 
assets  of  the  estate  should  have  passed,  instead  of  a  decree  dis- 
missing the  bill  for  want  of  equity. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Jacob  Bunn  et  al.  vs.  The  People  of  the  State  of  Illinois 
ex  rel.  Matthew  Laflin. 

1.  Constitutional  Law;  Officers:  Who  are  officers  within  the  meaning 
of  the  constitution. 

When  the  constitution  (Sec.  12,  Art.  4;  Sec.  23,  Art.  5,  Const.  1848)  says 
that  no  office  established  by  that  instrument,  or  created  by  law,  shall 
be  filled  by  the  appointment  or  election  of  the  general  assembly,  it 
has  direct  and  immediate  reference  and  application  only  to  such  offi- 
ces as  are  created  for  the  purpose  of  administering  the  three  depart- 
ments  of  government  organized  by  it.1 

2.  Same:    Same. 

Appointees  by  legislative  act,  upon  whom  no  general  duties  are  imposed, 
but  who  have  only  one  single  special  duty  to  perform,  which,  though 
extending  through  several  years,  is  temporary,  and  not  enduring  and 
permanent  in  its  nature,  nor  designed  to  be  so,  and  whose  functions, 
when  that  duty  is  performed,  are  thereby  ipso  facto  at  an  end,  are  not 
officers  within  the  meaning  of  said  sections  of  the  constitution. 

3.  Same  :  New  state  house  commissioners  not  officers. 

The  commissioners  appointed  by  the  act  of  February  25,  1867  (Sess. 
Laws,  162),  entitled  "  An  act  to  provide  for  the  erection  of  a  new 
state  house,"  are  not  officers  within  the  meaning  of  Sec.  12,  Art.  4, 
and  Sec.  23,  Art.  5,  of  the  constitution  of  1848,  but  are  mere  employ- 
ees for  a  single  purpose  —  that  of  superintending  the  erection  of  a 
new  state  house,  at  daily  wages,  their  employment  ceasing  when  the 
structure  is  built. 

4.  Constitutional  Law  :    Contemporaneous  legislative  construction? 
The  contemporaneous  and  continuous  practice  of  the  legislature  under 

a  provision  of  the  constitution  for  a  long  series  of  years,  unchallenged 
and  unquestioned,  can  be  resorted  to  as  affording  strong  evidence  of 
the  meaning  of  any  phrase  or  term  used  in  it. 

1  See  The  People  v.  Wright,  70  111.  388,  commissioners  of  board  of  police 
of  Chicago. 

2 See  Comstock  v.  Ceves,  35  111.  470,  and  note;  Russell  v.  Ruinsey,  id. 
362;  Turvey  v.  Wilton,  36  id.  385;  St.  Louis,  I.  &  C.  R.  R.  Co.  v.  Trustees, 
43  id.  303. 
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5.  Same  :  Presumption  in  favor  of  validity  of  a  statute;  power  to  declare 
unconstitutional,  token  to  be  exercised. 
The  presumption  is  always  in  favor  of  the  validity  of  a  law;  and  it  is 
only  in  a  clear  and  palpable  case  of  conflict  with  the  constitution 
that  the  court  will  pronounce  against  the  validity  of  an  enactment. 
If  it  be  simply  doubtful,  the  doubt  will  be  solved  in  favor  of  the 
legislative  power. 

Error  to  Superior  Court  of  Chicago.  Hon.  John*M.  "Wil- 
son, C.  J. 

Information  in  the  nature  of  a  quo  warranto  against  Jacob 
Bunn,  John  W.  Smith,  James  H.  Beveridge,  James  C.  Robin- 
son, William  T.  Yandeveer,  Philip  "Wadsworth,  and  William 
L.  Hambleton,  on  the  relation  of  Matthew  Laflin,  for  the  pur- 
pose of  trying  the  question  whether  the  act  of  February  25, 
1867,  entitled,  "An  act  to  provide  for  the  erection  of  a  new  state 
house,"  is  constitutional,  it  being  alleged  that  plaintiffs  in  error, 
the  commissioners  appointed  under  said  act,  are  "officers" 
within  the  meaning  of  sec.  12,  art.  IY,  and  sec.  23,  art.  Y  of 
the  constitution  of  1848.  The  information  having  been  de- 
murred to  in  the  court  below,  and  judgment  of  ouster  rendered 
against  the  defendants,  they  bring  error. 

BecJcwith,  Ayer  c&  Kales;  E.  A.  Storrs;  Palmer  <&  Hay 
and  Stuart,  Edwards  <&  Brown,  for  plaintiffs  in  error. 

Arrington  dh  Dent,  for  defendant  in  error. 

*Breese,  C.  J.  The  only  question  presented  by  this  [399*] 
record  is  this:  Are  the  commissioners  appointed  by  the 
act  of  February  25,  1867,  entitled  "  An  act  to  provide  for  the 
erection  of  a  new  state  house,"  officers,  within  the  meaning  of 
the  twelfth  section  of  the  fourth  article,  and  of  the  twenty- 
third  section  of  the  fifth  article,  of  the  constitution  of  this 
state? 

Section  12  is  as  follows :  "  The  governor  shall  nominate,  and, 
by  and  with  the  advice  and  consent  of  the  senate  (or  a  majority 
of  all  the  senators  concurring),  appoint,  all  officers  whose  offices 
are  established  by  this  constitution  or  which  may  be  created  by 
law,  and  whose  appointments  are  not  otherwise  provided  for; 
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and  no  such  officer  shall  be  appointed  or  elected  by  the  general 
assembly." 

Section  23  of  article  5  is  as  follows:  "The  election  of  all 
officers,  and  the  filling  of  all  vacancies  which  may  happen  by 
death,  resignation  or  removal,  not  otherwise  directed  or  pro- 
vided for  by  this  constitution,  shall  be  made  in  such  manner  as 
the  general  assembly  shall  direct;  provided,  that  no  such  officer 
shall  be  elected  by  the  general  assembly." 

The  question  has  been  argued  with  great  ability  on  both 
sides,  and  we  submit  the  conclusions  to  which  we  have  arrived, 
with  some  of  the  reasons  therefor. 

A  solution  of  the  question  is  attempted  by  the  counsel  for 
relator,  by  reference  to  definitions  of  the  word  "officer"  as 
found  in  law  writers  and  dictionaries,  in  which  there  is  not 
entire  harmony.  It  is  not  pretended  that  the  plaintiffs  in 
error  are  officers  whose  offices  were  created  by  any  law  in  force 
prior  to  the  passage  of  the  act  in  question,  but  the  complaint 
is,  that  the  law  defining  the  employment,  and  designating  the 
persons  who  are  to  be  employed,  in  the  act  itself,  was,  in  effect, 
the  appointment  of  those  persons  to  an  office,  the  employment 
being  of  such  a  nature  as  to  render  it  continuous,  and  it  exists 
apart  from  the  incumbents,  the  place  remaining  though 
[400*]  the  *  person  that  fills  it  may  be  removed.  It  is,  say 
counsel,  a  place  that  may  be  filled  or  may  be  vacant;  it 
is  a  place  in  fact  permanent,  since  no  limit  in  time  has  been 
fixed  by  law  for  its  termination ;  a  bond  is  required  before  they 
enter  upon  the  performance  of  their  duties,  and  an  oath  must  be 
taken  for  faithful  performance,  and  the  place  has  emoluments, 
the  compensation  being  fixed  at  five  dollars  per  day  for  time 
of  actual  service;  therefore,  they  say,  the  corollary  results,  that 
the  employment  or  agency  of  these  commissioners  is  a  contin- 
uing one,  which  concerns  the  public,  and  is  exercised  on  be- 
half of  the  government,  and  the  rights,  powers  and  duties  of 
which  are  defined  by  law. 

Books  of  high  authority,  Blackstone's  and  Kent's  Commenta- 
ries, are  referred  to,  giving  the  definition  of  an  officer,  both  of 
which  definitions  counsel  admit  are  faulty  in  predicating  fees 
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or  emoluments  as  attributes  of  office.  Other  definitions,  by 
other  law  writers,  are  also  given,  but  the  best  description  of  an 
office,  in  the  judgment  of  counsel,  to  be  found  in  the  books,  is 
that  in  Carthew's  Eeports,  478,  479.  There  it  is  said:  "The 
word  officium  principally  implies  a  duty,  and,  in  the  next  place, 
the  charge  of  such  duty;  and  it  is  a  rule,  that,  where  one  man 
hath  to  do  with  another  man's  affairs  against  his  will,  and  with- 
out his  leave,  that  is  an  office,  and  he  who  is  in  it  is  an  officer." 
"Every  man  is  a  public  officer  who  hath  any  duty  concerning 
the  public,  and  he  is  not  the  less  a  public  officer  when  his 
authority  is  confined  to  narrow  limits;  because  it  is  the  duty 
md  nature  of  that  duty  which  make  him  a  public  officer,  and 
not  the  extent  of  his  authority." 

References  are  then  made  to  adjudged  cases  supposed  to  be 
in  harmony  with  the  definitions  and  with  logical  corollaries 
from  them. 

We  do  propose  to  go  over  the  whole  ground  occupied  by 
the  counsel  on  either  side,  or  comment  very  much  on  the 
uithorities  produced  supposed  to  bear  on  the  question,  but 
shall  content  ourselves  with  giving  a  few  reasons  why  we  can- 
not hold  the  plaintiffs  in  error  to  be  officers  within  the  meaning 
of  the  constitution,  and  that  the  practice  under  the  con- 
stitution for  a  long  series  of  years,  unchallenged  and  [401*] 
unquestioned,  can  be  resorted  to  as  affording  strong 
evidence  of  the  meaning  of  any  phrase  or  term  used  in  it. 

Under  the  first  constitution  of  this  state,  nearly  all  the  im- 
portant offices  of  government  were  filled  by  an  election  on 
joint  ballot  of  the  two  houses  —  that  is,  by  the  action  of  the 
general  assembly  alone.  The  evil  produced  was,  that  the  legis- 
lature became  the  great  appointing  power,  giving  rise  to  inju- 
rious combinations  affecting  the  purity  of  legislation.  The 
passage  of  a  new  law,  or  its  defeat,  might  be  made  to  depend 
on  the  election  of  a  particular  individual  to  a  particular  office. 
"When  the  convention  was  called  by  which  the  present  consti- 
tution was  framed,  one  of  the  great  objects  to  be  effected  by 
the  call  was,  to  deprive  the  legislature  of  the  power  to  elect  or 
appoint  such  officers  as  had  been  appointed  by  that  body  under 
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tlie  old  constitution,  such  as  judges  of  the  supreme,  circuit  and 
inferior  courts,  the  auditor  and  treasurer  of  state  and  many 
others,  whose  functions  were  directly  connected  with  some  one 
or  more  of  the  departments  of  government  which  the  constitu- 
tion had  established,  and  who  were  to  aid  in  carrying  on  the 
government. 

Therefore,  when  the  constitution  says  that  no  office  estab- 
lished by  that  instrument,  or  created  by  law,  shall  be  filled  by 
appointment  or  election  of  the  general  assembly,  the  framers 
of  it  had  direct  and  immediate  reference  and  application  only 
to  such  offices  as  were  created  for  the  purpose  of  administering 
the  three  departments  of  government  organized  by  it.  This 
we  establish  by  reference  to  the  repeated  appointment,  by  the 
general  assembly,  to  places  of  public  employment,  of  individuals 
on  whom  the  appointment  devolved  by  the  law  itself.  A  full 
list  of  such  legislative  acts,  furnished  by  the  counsel  for  plaintiffs 
in  error,  showing  a  contemporaneous  and  continuous  action  of 
the  general  assembly  in  the  appointment  of  persons  to  employ- 
ment or  positions  not  designed  to  aid  either  department  of  the 
government  in  exercising  its  functions,  affords  strong  evidence 
of  the  meaning  of  the  term  "  such   officer,"  as  used  in  the 

constitution.  Such  appointments  commenced  with  the 
[402*]  *  first  session,  held  in  1849,  under  this  constitution,  and 

have  been  repeated  at  almost  every  session  since,  and 
they,  too,  of  almost  every  grade  of  importance,  from  the  ap- 
pointment of  commissioners  to  locate  state  roads,  in  relation  to 
the  supreme  court  rooms,  in  relation  to  public  buildings,  to 
complete  the  present  state  house,  appointing  commissioners  to 
take  evidence  in  relation  to  claims  against  the  state,  to  appoint 
commissioners  to  build  a  house  for  the  governor  —  in  short, 
for  very  many  public  purposes,  including  the  act  to  locate  and 
build  an  additional  penitentiary,  in  which  the  commissioners 
were  named  as  in  the  act  in  question,  and  provision  made  for 
filling  vacancies. 

These  acts,  passed  by  legislatures,  and  approved  by  governors 
of  different  political  sentiments,  many  of  whom  were  sound 
constitutional  lawyers,  and  all  of  them  of  approved  patriot- 
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ism,  and  who  had  been  sworn  to  support  the  constitution  in 
all  its  parts,  are  strong  evidence  that  such  appointees  were  not 
"  such  officers,"  as  they  were  inhibited  by  that  instrument  from 
appointing. 

But  it  is  said  by  defendant's  counsel,  that  these  appointments 
were  of  a  transient,  evanescent  character,  terminating  when  the 
object  was  accomplished  —  that  there  were  no  continuous  duties 
devolved  upon  them,  no  vacancies  to  be  filled. 

The  opinion  of  that  most  eminent  jurist,  Chief  Justice  Mar- 
shall, clarum  et  venerabile  nomen!  delivered  on  the  circuit, 
in  the  case  of  the  United  States  v.  Ifaurlce,  reported  in  2 
Brockenbrough,  103,  is  cited  as  a  full  illustration  of  this  idea. 
We  have  read  this  opinion  with  great  profit,  and  have  endeav- 
ored to  fashion  this  in  accordance  therewith.  It  may  be  said 
of  that  most  distinguished  man,  "  now  to  the  grave  gone  down," 
that,  no  matter  what  the  subject  might  be,  however  intricate  or 
discolored,  when  committed  to  the  wonderful  alembic  of  his 
mind,  drops  of  purest,  brightest  distillation,  were  the  uniform 
result!  That  case  was  an  action  of  debt  on  the  official  bond 
of  Maurice,  who  had  been  appointed  agent  of  fortifications, 
and  his  sureties,  and  they  raised  the  question  by  demurrer,  that 
such  an  agent  was  not  an  officer.  The  chief  justice,  in 
answer  to  the  question,  "  is  the  agent  of  fortifications  *  an  [403*] 
officer  of  the  United  States?"  defines  what  he  under- 
stands an  office  to  be.  "  It  is  a  public  charge  or  employment, 
and  he  who  performs  the  duties  of  the  office  is  an  officer.  If 
employed  on  the  part  of  the  United  States,  he  is  an  officer  of 
the  United  States.  Although  an  office  is  an  '  employment,'  it 
does  not  follow  that  every  employment  is  an  office.  A  man 
may  certainly  be  employed  under  a  contract,  express  or  implied, 
to  do  an  act  or  perform  a  service  without  becoming  an  officer. 
But  if  a  duty  be  a  continuous  one,  which  is  defined  by  rules 
prescribed  by  the  government,  and  not  by  contract,  which  an 
individual  is  appointed  by  government  to  perform,  who  enters 
upon  the  duties  pertaining  to  his  station  without  any  contract 
defining  them,  if  those  duties  continue,  though  the  person  be 
changed  —  it  seems  very  difficult  to  distinguish  such  a  charge 
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or  employment  from  an  office,  or  the  person  who  performs  the 
duties  from  an  officer." 

What  is  here  said  must  be  considered  with  direct  reference 
to  the  facts  in  the  case  admitted  by  the  demurrer.  "  The  bond 
on  its  face  purported  to  be  an  official  bond,  and  not  in  the 
nature  of  a  contract.  The  condition  referred  to  no  contract, 
stated  no  undertaking  to  perform  any  specific  act,  refers  to 
nothing,  describes  nothing  which  the  obligor  was  bound  to  do 
except  to  perform  the  duties  of  an  officer.  It  recites  that  he 
was  appointed  to  an  office,  and  declares  '  that  the  obligation  is 
to  be  void,  if  he  shall  truly  and  faithfully  execute  and  dis- 
charge all  the  duties  appertaining  to  the  said  office.'"  The 
bond,  then,  the  chief  justice  says,  "  is,  on  its  face,  completely 
an  official  bond,  given,  not  for  the  performance  of  any  contract, 
but  for  the  performance  of  the  duties  of  an  office,  which  duties 
were  known,  and  had  been  prescribed  by  law,  or  by  persons 
authorized  to  prescribe  them  "  (p.  99).  And  the  chief  justice 
says,  that  the  attorney  of  the  United  States  had  necessarily 
taken  up  that  idea  and  proceeded  on  it,  for  in  his  assignment 
of  breaches  he  alleges  that  he  had  not  performed  the  duties  of 
the  said  office.  "  On  this  breach  of  his  official  duty,  which  is 
alleged  to  constitute  a  breach  of  the  condition  of  his  bond,  the 
action  is  founded." 

On  page  104,  in  answer  to  the  question,  "  has  the  office 
[404*]  of  agent  *  of  fortifications  been  established  by  law,"  the 
chief  justice  says,  "  from  the  year  1794  to  the  year  1808, 
congress  passed  several  acts  empowering  the  president  to  erect 
fortifications,  and  appropriating  large  sums  of  money  to  enable 
him  to  carry  these  acts  into  execution." 

We  feel  justified  in  inferring  from  all  that  is  stated  in  this 
opinion,  that  a  system  of  fortifications  for  the  general  defense 
had  been  established,  and  agents  appointed  "  whose  duties  par- 
took of  those  of  a  purchasing  quartermaster,  commissary  and 
paymaster,"  "  which  duties,  if  not  performed  by  contract,  were 
performed  by  persons  who  were  considered  as  officers  of  the 
United  States,  whose  offices  were  established  by  law." 

The  chief  justice  might  well  say  that  the   duties   of  this 
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agent  being  continuous,  existing  so  long  as  the  system  should 
endure,  he  was  an  officer  connected  with  the  national  defense. 
We  hardly  think  it  possible,  had  the  principal  obligor  in  this 
bond  been  appointed  merely  to  superintend  the  erection  of  a 
single  fortification,  his  duties  ceasing  when  the  work  was  ac- 
complished, that  he  would  have  been  held  to  have  been  an 
officer. 

It  is  not  contended  that  the  magnitude  of  the  object,  or 
amount  or  variety  of  duties  imposed  to  carry  it  out,  deter- 
mines the  character  of  the  employment,  or  will  convert  that 
which  was  a  mere  employment,  temporary  in  its  very  nature, 
into  an  office;  it  is  only  their  continuous  nature  that  will  have 
that  effect.  If  this  be  so,  then  the  many  road  commissioners 
and  the  many  other  agents  of  the  state  nominated  in  the  law, 
out  of  which  the  duties  spring,  are  officers  (which  no  one  main- 
tains), for  their  duties  are  prescribed  by  the  law,  and  are  con- 
tinuous until  the  object  of  their  appointment  is  accomplished. 

The  agent  of  fortifications,  in  the  case  cited,  was  connected 
with  a  system  which  formed  a  part  of  the  system  of  our  national 
defense,  executed  a  bond  as  an  officer  connected  with  that 
system  whose  duties  are  continuing  so  long  as  the  system  should 
continue.  Those  duties  were,  in  no  just  sense,  of  a  temporary 
character,  but  enduring,  permanent,  and  in  this  sense  we  appre- 
hend the  word  "continuing"  was  used  by  the  distinguished 
judge.  The  agent  was  appointed  to  aid  one  of  the 
*  departments  of  the  government,  under  whose  control  [405*] 
was  a  vast  system  permanent  in  its  very  nature. 

It  seems  to  us,  that  it  cannot  be  predicated  of  these  plaintiffs 
in  error,  that  their  duties  are  of  such  a  character  that  a  general 
duty  continues,  as  in  the  case  of  the  agent  of  fortifications, 
although  the  special  duty  has  been  performed.  In  fact  there 
are  no  general  duties  imposed  by'  the  act  in  question  on  these 
appointees;  they  have  only  one  single  special  duty  to  perform, 
and  that  is,  to  superintend  the  erection  of  a  state  house,  and 
when  that  is  performed  their  functions,  ipso  facto,  are  at  an  end. 

Xot  so  with  the  agent  of  fortifications;  his  functions  were  not 
ended  on  the  completion  of  one  or  more  fortifications,  for  they 
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were  general  and  comprehended  all  the  fortifications  embraced 
in  the  system  of  defense. 

It  seems  to  us,  the  term  "  such  officer,"  judging  from  the 
contemporaneous  action  and  construction  of  the  clause  by  the 
legislature,  had  reference  alone  to  such  officers  as  had  some  por- 
tion of  the  functions  of  government  committed  to  their  charge. 
~No  man  can  certainly  say  to  which  of  the  three  departments 
of  our  government  these  appointees  belong.  It  will  not  do  to 
say  they  belong  to  the  executive,  because  they  are  required  to 
execute  a  law.  The  same  may  be  said  of  road  commissioners: 
they  execute  the  law  under  which  they  derive  their  appoint- 
ment, and  so  of  the  numberless  persons  necessarily  employed  by 
the  state  in  subordinate  positions  and  for  a  special  purpose.  So 
far  as  we  have  any  knowledge  on  this  subject,  or  are  enabled  to 
judge  from  the  facts  of  contemporaneous  history,  no  one  has 
ever  supposed  the  legislature  had  not  full  power  to  appoint  and 
employ  all  such  agents  as  might  be  deemed  necessary  by  them 
to  perform  duties  not  of  a  permanent,  but  of  a  transient  and 
incidental  character,  such  as  we  see  in  abundance  in  our  statute 
books.  ~No  one  has  ever  exalted  such  employees  to  the  position 
of  an  officer,  though  their  duties  might  require  months  or  years 
for  their  full  performance.  There  is  no  enduring  element  in 
these  employments,  nor  designed  to  be;  the  duty  being  per- 
formed, the  place  is  vacant  by  the  very  fact  of  performance. 

The  case  cited,  of  Shelby  v.  Alcorn,  36  Miss.  273,  is 
[406*]  based  *upon  this  case  in  2  Brock.,  and  was  a  case 
where  a  system  of  levee  protection  against  the  inunda- 
tions of  the  Mississippi  river  was  inaugurated,  and  the  function- 
ary to  superintend  the  work  was  denominated  by  the  law  an 
officer,  the  tenure  of  the  office  established  at  two  years  with  a 
salary  of  $1,500  per  annum;  and  the  decision  seems  to  be 
placed  on  the  fact  that  the  duties  of  the  office  were  continuous, 
and  were  a  part  of  the  permanent  administration  of  the  gov- 
ernment. On  his  report  as  to  the  cost  of  the  work,  the  board 
of  police  were  required  to  levy  a  sufficient  tax  to  meet  it;  and 
the  court  held,  that  the  powers  attached  to  the  office  pertained 
to  the  executive  branch  of  the  government,  that  it  was  of  a  per- 
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manent  nature  and  had  a  certain  tenure  prescribed,  and  the  ap- 
pointees were  clothed  with  a  portion  of  the  executive  and  sover- 
eign power  of  the  state. 

This  surely  cannot  be  predicated  of  these  appointees.  No 
tenure  of  office  is  fixed  by  the  act,  no  permanency  is  attached 
to  it,  nor  is  there  the  slightest  connection  with  the  exercise  of 
any  portion  of  the  executive  power,  or  of  any  departmental 
powers,  and  no  intention  manifested  in  the  act  itself  to  estab- 
lish an  office.  The  appointees  are  to  perform  a  duty  single  in 
itself,  which  the  legislature  could  not  of  and  by  itself  perform  — 
that  is,  to  superintend  the  erection  of  a  state  house,  and  dis- 
burse the  moneys  the  legislature  may  appropriate  to  such  pur- 
pose. IISTo  power  is  given  to  levy  taxes,  and  no  governmental 
act  is  to  be  performed  by  them.  It  is  only  by  the  advance  of 
civilization  and  refinement  that  costly  edifices  are  erected  for 
worship  or  for  legislation.  "  The  groves  were  God's  first  tem- 
ples," and  high  conclave  of  the  magnates  of  the  land  has  in 
former  times  been  held  with  no  other  roof  tree  than  the  broad 
canopy  of  heaven.  Government  can  be  administered  without 
such  structures,  and  an  agent  who  superintends  their  erection 
cannot,  with  any  propriety,  be  said  to  perform  a  function  of 
government. 

The  case  of  The  State  of  Ohio  v.  Kennon  et  al.,  7  Ohio  St. 
546,  is  also  referred  to,  as  conclusive  on  the  point. 

That  was  a  case  where  the  legislature  had  bestowed  upon  the 
individuals  named  in  the  act  —  Kennon  and  the  others  — 
*  a  portion  of  the  appointing  power  lodged  in  the  execu-  [407*] 
tive  department  of  the  government  by  the  constitution. 
The  court  said,  and  very  correctly,  the  exercise  of  the  power  of 
appointment  and  removal  of  state  officers  and  the  filling  of 
vacancies  which  may  occur  in  state  offices,  is  a  high  public  func- 
tion and  trust,  and  not  a  private,  or  casual,  or  incidental  agency, 
and  the  officers  of  a  board  so  created  by  statute  to  exercise  these 
public  functions,  are  vested  with  official  state  power,  and  hold 
and  exercise  a  public  franchise  and  office. 

The  case  of  Dickson  v.  The  People,  etc.  17  111.  191,  decides 
that  a  director  of  the  state  institution  for  the  education  of  the 
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deaf  and  dumb  liolds  an  office  of  honor,  and  hence,  accepting 
an  office  under  the  United  States,  such  acceptance  vacated  the 
office  of  director,  which  was  an  office  of  honor,  within  the  mean- 
ing of  the  constitution.  He  was  nominated  by  the  governor, 
and  appointed  by  the  senate,  and  his  place  was  denominated  an 
office. 

The  case  of  The  People  v.  Ridgley  et  at.  21  id.  65,  merely 
holds  that  the  trustees  of  the  bank  whom  the  governor  wished 
to  supersede  were  not  officers,  and  of  course  not  subject  to  ex- 
ecutive power. 

The  case  of  The  People,  etc.  v.  The  Comptroller  of  the  State, 
20  Wend.  595,  decides,  if  commissioners  to  erect  a  state  lunatic 
asylum  are  to  be  regarded  as  holding  an  office,  they  could  be 
removed  from  office  by  the  power  that  appointed  them;  and  the 
court,  Nelson,  C.  J.,  in  delivering  the  opinion,  said  he  was  in- 
clined to  think  they  are  to  be  regarded  as  holding  an  office, 
being  recognized  as  such  twice  in  the  statute,  and  there  being 
no  fixed  time  during  which  they  were  to  hold,  they  were  remov- 
able by  the  power  that  appointed  them. 

We  deem  it  unnecessary  to  examine  other  cases  cited  by  the 
counsel  for  defendants  in  error,  having  commented  on  those 
regarded  as  the  most  leading  and  authoritative. 

Several  cases  are  cited  on  behalf  of  plaintiffs  in  error  as  hav- 
ing a  bearing  on  the  question  at  issue,  which  we  have  examined. 
The  first  is  the  case  of  Sheboygan  County  v.  Parker,  3  Wallace 
Sup.  Ct.  U.  S.  93.  The  case  was  this:  The  constitution 
[408*]  *of  the  state  of  Wisconsin  provides  that  "  all  county  offi- 
cers shall  be  elected  by  the  electors  of  the  respective 
counties."  The  legislature  passed  an  act  authorizing  the  county 
of  Sheboygan  to  aid  in  the  construction  of  a  railroad,  and  con- 
stituted certain  persons  named  in  the  act  a  board  of  commis- 
sioners for  aiding  the  project,  who  were  authorized  to  borrow 
money  on  the  credit  of  the  county,  and  to  issue  its  bonds  there- 
for. The  bonds  were  to  be  signed  by  the  president  and  secretary 
of  this  board,  and  countersigned  by  the  clerk  of  the  regular 
board  of  supervisors  and  by  the  county  treasurer.  On  a  suit 
being  brought  on  some  of  the  bonds  or  warrants  issued  by  this 
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board,  to  enforce  their  payment,  the  question  was  made  whether 
the  act  constituting  the  new  board  was  constitutional  and  the 
county  bound.  It  was  insisted  that  these  persons  invested  with 
power  to  levy  taxes  on  the  people  of  the  county  were  county 
officers,  and  should  have  been  elected  by  the  people. 

The  court  said,  "  such  persons,  in  the  performance  of  their 
special  duty,  are  in  no  proper  sense  county  officers.  They  do  not 
exercise  any  of  the  political  functions  of  county  officers,  such  as 
levying-  taxes,  etc.  They  do  not  exercise  continuously,  and  as  a 
part  of  the  regular  administration  of  the  government,  any  im- 
portant public  powers,  trusts  or  duties.  An  officer  of  the  county 
is  one  by  whom  the  county  performs  its  usual  political  functions, 
its  functions  of  government." 

As  illustrating  the  distinction  between  an  office  and  an  em- 
ployment merely,  the  opinion  of  the  judges  of  the  supreme 
court  of  Maine,  reported  in  3  Greenleaf,  481,  is  cited. 

The  governor  of  Maine  propounded  to  those  judges  this  ques- 
tion :  "  Is  the  office  of  agent,  under  the  resolve  of  the  sixth  instant, 
authorizing  the  governor  to  appoint  one  or  more  agents  for 
the  preservation  of  timber  on  the  public  lands,  and  for  other 
purposes,  a  civil  office  of  profit  under  this  state,  within  the 
meaning  of  article  4,  part  3,  of  section  10,  of  the  constitution, 
so  that  no  senator  or  representative  of  the  present  legislature 
can  constitutionally  be  appointed  as  agent?" 

The  answer  was,  and  in  which  Mr.  Justice  Weston, 
eminent  *for  all  the  attributes  that  distinguish  the  jurist,  [409*] 
concurred,  that  it  was  not  such  an  office.  Remarking- 
that,  by  the  constitution  of  that  state,  like  our  own,  the  sover- 
eign power  resided  in  three  distinct  departments,  namely,  the 
legislative,  executive  and  judicial,  they  say  there  is  a  manifest 
difference  between  an  office  and  an  employment  under  the  gov- 
ernment; that  they  understood  that  the  term  "office"  implied 
a  delegation  of  a  portion  of  the  sovereign  power  to  and  a  posses- 
sion of  it  by  the  person  filling  the  office,  and  the  exercise  of  such 
power  within  legal  limits  constitutes  the  correct  discharge  of 
the  duties  of  such  office.  The  power  thus  delegated  and  possessed 
may  be  a  portion  belonging  sometimes  to  one  of  the  three  great 
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departments,  and  sometimes  to  another;  still  it  is  a  legal  power 
which  may  be  rightfully  exercised,  and  in  its  effects  will  bind 
the  rights  of  others,  and  be  subject  to  revision  and  correction 
only  according  to  the  standing  laws  of  the  state.  They  say  an 
employment  merely  has  none  of  these  distinguishing  features. 
And  they  further  say  that  every  office,  in  the  constitutional 
meaning  of  the  term,  implies  an  authority  to  exercise  some 
portion  of  the  sovereign  power,  either  in  making,  executing  or 
administering  the  laws. 

The  question  was,  of  course,  decided  in  the  negative. 

The  doctrine  of  this  opinion  has  not  been  questioned,  so  far 
as  we  are  advised,  by  any  court,  and  it  commends  itself  to  our 
unqualified  approbation  by  the  soundness  of  the  argument  by 
which  it  is  maintained.  Other  cases  decided  in  Pennsylvania, 
Delaware,  Indiana  and  Iowa  have  been  referred  to  as  having  a 
bearing  on  this  question,  on  which  we  have  not  time  to  com- 
ment. 

We  have  not  been  able  to  bring  our  mind  to  the  conclusion 
that  the  plaintiffs  in  error  are  "  such  officers  "  as  were  in  the 
contemplation  of  the  convention  which  framed  the  constitution, 
as  the  practice  under  it  ever  since  it  was  ordained  strongly 
tends  to  show.  That  it  is  legitimate  and  proper  to  refer  to  the 
practice  under  a  law,  for  a  long  series  of  years  and  unques- 
tioned, so  it  is  equally  legitimate  and  proper  to  refer  to  the  prac- 
tice under  the  constitution  for  the  same  purpose.  In 
[410*]  *the  case  of  Dickson,  IT  111.,  the  Commonwealth  v.  Dal- 
las, 3  Yeates,  303,  was  cited,  wherein  it  will  be  seen  the 
supreme  court  of  Pennsylvania  undertook  to  determine  to  what 
the  word  judge,  in  the  constitution,  was  intended  to  be  confined, 
and  they  came  to  the  conclusion  that  it  was  not  every  judicial 
officer  that  was  included  in  the  prohibition  of  their  constitution; 
that  it  was  intended  to  be  confined  to  such  judges  only  as  were 
thus  distinguished  by  the  existing  laws  of  the  state  and  general 
language  of  the  country.  This  court  deemed  it  proper,  and  so 
do  all  courts,  to  put  a  construction  upon  words  and  terms  used 
in  the  constitution,  as  well  as  in  laws  or  in  private  deeds  or  other 
written  instruments. 
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We  are  frank  to  confess  there  is  ground  for  two  opinions  on 
the  points  before  us,  but  we  are  strongly  persuaded  the  plaintiffs 
in  error,  though  occupying  a  position  of  great  responsibility, 
are  not  officers  in  the  sense  of  the  12th  section  of  article  4  of 
the  constitution,  but  employees  for  a  single  purpose  —  that  of 
superintending  the  erection  of  a  new  state  house,  at  daily  wages, 
their  employment  ceasing  when  the  structure  is  built. 

Nor  are  we  entirely  satisfied  that  they  have  been  placed  in 
this  employment  and  service  in  a  mode  and  manner  prohibited 
by  that  article. 

When  we  consider  the  old'  constitution,  and  the  mode  of 
appointment  to  office  under  it,  we  will  find  it  was  by  joint  ac- 
tion of  the  senate  and  house  of  representatives  composing  the 
general  assembly,  thus  making  the  legislative  power  the  sole 
appointing  power.  That  power  appointed  or  elected  by  joint 
ballot  nearly  all  the  most  important  officers  of  the  government, 
and  it  was  this  mischief  this  article  was  designed  to  remedy. 
The  legislative  power  dominated  the  executive  power,  by  their 
action  in  joint  conclave,  performing  what  is  properly  an  execu- 
tive function.  Should  the  general  assembly,  by  the  joint  action 
of  the  two  houses,  appoint  or  elect  a  person  to  an  office  estab- 
lished by  the  constitution  or  created  by  law,  no  one  could  doubt 
such  action  would  be  in  derogation  of  this  article.  In  this 
case,  they  have  done  no  such  thing.  In  the  exercise  of  their 
legitimate  and  most  appropriate  functions,  they  have 
*  passed  a  law  in  strict  pursuance  of  all  the  requirements  [411*] 
of  the  constitution,  in  which  law  they  have  given  em- 
ployment to  these  plaintiffs  in  error,  involving  the  superintend- 
ency  of  the  erection  of  a  new  state  house,  and  have  agreed  to 
pay  them  for  their  services  five  dollars  a  day  each  for  time  of 
actual  service.  No  franchise  is  conferred  upon  them,  nor  are 
they  required,  as  they  would  have  been  if  the  law  makers  sup- 
posed they  were  officers,  to  take  an  oath  to  support  the  consti- 
tution of  the  United  States  or  of  this  state.  Art.  3,  §  30.  They 
exercise  no  governmental  functions,  but  perform  duties  for  a 
stipulated  j?<?r  diem  allowance,  which  the  legislature,  in  the  ex- 
ercise of  their  power  to  make  laws,  have  defined  in  the  law 
under  which  they  are  employed.  475 
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"We  are  called  upon  by  the  defendants  in  error  to  declare  this 
law,  enacted  by  a  body  composed  in  a  great  part  of  eminent  law- 
yers, and  all  of  them  sworn  to  support  the  constitution,  and 
approved  as  a  law  by  the  executive,  also  distinguished  in  that 
profession,  and  sworn  also  to  support  the  constitution,  that  two 
co-ordiuate  branches  of  the  government  have  violated  the  con- 
stitution in  giving  these  plaintiffs  this  employment.  We  cannot 
oust  them  from  their  places  without  declaring  this  act  to  be  un- 
constitutional, null  and  void. 

Whilst  the  power  exists  in  this  court,  and  must,  from  the 
nature  of  our  institutions,  be  exercised,  to  declare  an  act  of  the 
legislature  unconstitutional  and  void,  in  such  an  inquiry  the  prin- 
ciples by  which  the  court  should  be  guided  are  clear,  on  well 
settled  authority.  The  presumption  is  always,  and  should  be, 
in  favor  of  the  validity  of  a  law. 

As  this  court  said  in  The  People,  etc.  v.  The  Auditor  of  Pub- 
lic Accounts,  30  111.  434,  and  has  repeated  at  the  last  term  of 
this  court,  in  the  case  of  The  Board  of  Supervisors  of  Bureau 
County  v.  The  Chicago,  Bur.  &  Quincy  P.  P.  Co.,1  and  in 
other  cases,  we  always  approach  questions  of  this  nature  with 
reluctance,  and  with  great  diffidence,  for  the  legislature  is  a 
co-ordinate  department  of  the  government,  whose  exclusive 
province  it  is  to  make  laws.  But  the  constitution  is  supreme 
over  all  the  departments  of  the  government,  and  it  is 
[412*]  *for  the  judiciary  so  to  declare,  and  to  bring  all  enact- 
ments of  the  legislature  to  that  standard  —  to  test  them 
by  its  provisions  when  a  question  is  made  touching  their  valid- 
ity, always  remembering  that  only  in  a  clear  and  palpable  case 
will  the  court  pronounce  against  the  validity  of  an  enactment. 
If  it  be  doubtful,  the  doubt  is  usually  solved,  and  should  be,  in 
favor  of  the  legislative  power. 

There  must  appear  a  manifest  assumption  of  authority,  and 
clear  incompatibility  between  the  constitution  and  the  law.  In 
a  doubtful  case,  the  interference  of  the  judiciary  can  never  be, 
and  never  is,  permitted.     Such  is  the  doctrine,  not  only  of  this 
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court  from  its  earliest  origin,  but  it  is  the  doctrine  of  all  the 
courts  of  the  several  states  of  this  union. 

The  case  being  a  clear  one,  in  no  degree  doubtful,  this  court 
has  pronounced  against  a  law,  but  always  reluctantly. 

We  by  no  means  consider  this  a  case  demanding  the  exercise 
of  this  mighty  power  of  the  court.  We  are  not  satisfied,  the 
plaintiffs  in  error  are  holding  an  office,  in  the  constitutional 
meaning  of  that  term,  but  are  employed  to  perform  a  special 
duty  under  a  law  which  the  general  assembly  had  full  power 
and  competent  authority  to  pass. 

Entertaining  these  views,  the  judgment  of  ouster  pronounced 
against  them  by  the  superior  court  must  be  reversed,  and  the 
plaintiffs  in  error  restored  to  all  they  may  have  lost  thereby. 

Judgment  reversed. 

Walker,  J.  I  fully  concur  in  both  the  reasoning  and  con- 
clusion announced  in  the  foregoing  opinion. 

Lawrence,  J.  I  am  not  able  to  concur  with  my  brethren  in 
the  foregoing  decision. 

Lawrence,  J.  (dissenting).  This  case  is  so  important,  both 
in  its  immediate  results  and  in  the  principles  upon  which  its 
decision  turns,  that  I  deem  it  proper  to  state  briefly  the  reasons 
why  I  can  not  concur  in  the  able  opinion  of  the  chief  justice 
speaking  for  the  majority  of  the  court. 

The  12th  section  of  the  4th  article  of  the  state  constitution 
provides,  that "  the  governor  shall  nominate,  and,  by  and 
with  the  *  advice  and  consent  of  the  senate  (a  majority  [413*] 
of  all  the  senators  concurring),  appoint,  all  officers  whose 
offices  are  established  by  this  constitution,  or  which  may  be 
created  by  law,  and  whose  appointments  are  not  otherwise  pro- 
vided for;  and  no  such  officer  shall  be  appointed  or  elected  by 
the  general  assembly." 

The  23d  section  of  the  5th  article  provides,  that  the  "  elec- 
tion of  all  officers  and  the  filling  of  all  vacancies  which  may 
happen  by  death,  resignation  or  removal,  not  otherwise  directed 
or  provided  for  by  this  constitution,  shall  be  made  in  such  man- 
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ner  as  the  general  assembly  shall  direct,  provided,  that  no  such 
officer  shall  be  elected  by  the  general  assembly." 

The  object  of  this  twice  expressed  prohibition  of  legislative 
appointments  to  office  is  apparent.  It  was  to  guard  the  purity 
of  the  legislature,  by  taking  from  it  the  power  of  creating  lucra- 
tive or  important  places,  and  bestowing  them  on  personal  or 
party  adherents.  This  constitutional  provision  should  be  so 
construed  as  best  to  effectuate  its  purpose. 

The  legislature,  at  its  last  session,  passed  an  act  for  the  erec- 
tion of  a  new  state  house.  It  provided  that  the  building  should 
not  cost  a  sum  exceeding  $3,000,000,  and  authorized  the  ex- 
penditure of  $450,000  before  the  meeting  of  the  next  general 
assembly.  The  fourth  section  of  the  act  names  certain  persons 
as  commissioners  to  superintend  the  erection,  and  requires 
them,  before  they  enter  upon  the  discharge  of  their  duties,  to 
enter  into  bond  to  the  governor,  with  approved  securities,  in 
the  penal  sum  of  $25,000,  conditioned  for  the  faithful  perform- 
ance of  said  duties,  and  to  take  an  oath  that  they  will  well  and 
truly  discharge  all  their  said  duties  as  commissioners.  The 
governor  is  authorized  to  fill  all  vacancies  occurring  in  the 
board,  by  the  appointment  of  new  commissioners,  who  are  to 
hold  their  places  until  the  next  session  of  the  general  assembly. 
The  governor  is  also  authorized  to  remove  any  commissioner 
for  cause  and  fill  the  vacancy.  The  commissioners  have  power, 
in  conjunction  with  the  house  and  senate  committee,  to  deter- 
mine upon  the  plan  of  the  building.  They  are  authorized  to 
expend  the  $450,000  now  appropriated,  and  wdll  have  the  same 
right  as  to  all  future  appropriations  until  the  edifice  is 
[414*]  completed,  unless  the  law  is  changed.  They  are  to  re- 
ceive five  dollars  per  diem  for  their  services. 

The  question  before  us  is,  are  these  commissioners  officers,  in 
the  sense  in  which  that  term  is  used  in  the  clause  of  the  con- 
stitution already  quoted,  and  if  they  are,  was  the  mode  of  their 
appointment  in  harmony  with  that  instrument? 

"What  is  an  office? 

Blackstone  defines  the  word  as  follows:  "  Offices  are  a  right 
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to  exercise  a  public  or  private  employment,  and  to  take  the  fees 
and  emoluments  thereunto  belonging."     2  Com.  36. 

Kent  gives  this  definition:  "  Offices  consist  in  a  right  and 
correspondent  duty  to  exercise  a  public  or  private  trust,  and  to 
take  the  emoluments  belonging  to  it."     3  Com.  454. 

These  definitions  are  not  dissimilar,  and  they  are  substan- 
tially the  same  which  are  given  by  all  the  authorities.  It  will 
be  observed  that  the  legal  sense  of  the  term  does  not  differ 
from  its  popular  use. 

But  in  some  cases  which  have  arisen  in  this  country,  where 
the  question  was  similar  to  the  one  now  before  us,  and  it  was 
contended,  as  in  the  present  case,  that  the  law  had  not  created 
an  office,  it  became  necessary  to  define  the  term  with  more 
rigorous  accuracy.  Thus,  in  the  case  of  The  United  States  v. 
Maurice,  2  Brock.  103,  Chief  Justice  Marshall  said:  "An 
office  is  defined  to  be  a  public  charge  or  employment,  and  he 
who  performs  the  duties  of  the  office  is  an  officer.  Although 
an  office  is  an  employment,  it  does  not  follow  that  every  em- 
ployment is  an  office.  A  man  may  certainly  be  employed  to 
do  an  act,  or  perform  a  service,  without  becoming  an  officer. 
But  if  the  duty  be  a  continuing  one,  which  is  defined  by  rules 
prescribed  by  the  government,  and  not  by  contract,  which 
an  individual  is  appointed  by  government  to  perform,  who 
enters  upon  the  duties  appertaining  to  his  station  without  any 
contract  defining  them,  if  those  duties  continue,  though  the  per- 
son be  changed,  it  seems  very  difficult  to  distinguish  such  a 
charge  or  employment  from  an  office,  or  the  person  who  per- 
forms the  duties  from  an  officer."  It  will  be  observed  that 
Chief  Justice  Marshall  has  here  added,  to  the  element- 
ary definitions  of  the  *  books,  a  means  of  distinguish-  [415*] 
ing  a  mere  employment  from  an  office.  The  distinc- 
tion lies  in  the  fact  that,  in  the  one  case,  the  duty  is  a  continu- 
ing duty,  and  that  the  place  and  duties  remain  though  the 
person  dies,  or  is  changed,  and  this  constitutes  an  office.  But 
when  the  service  to  be  performed  is  an  isolated  one,  where  the 
duty  is  not  continuous,  as  where  the  legislature  authorizes  an 
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individual  to  sell  at  auction  and  convey  to  the  highest  bidder  a 
piece  of  land  belonging  to  the  state,  this  is  not  an  office,  but  a 
mere  employment.  The  distinction  thus  drawn  by  Chief  Jus- 
tice Marshall,  has  been  generally  adopted  by  the  American 
courts. 

Now,  if  the  meaning  of  the  term  "  officer "  is  truly  ex- 
pounded by  the  foregoing  authorities  (and  no  cases  denying  its 
correctness  have  been  cited),  the  argument  is  really  at  an  end. 
These  commissioners  are  executing  a  public  trust  of  the  highest 
importance;  they  are  clothed  with  power  to  expend  the  public 
treasure  to  an  immense  amount;  their  duties  are  continuous, 
as  they  are  certain  to  extend  over  a  term  of  years,  and  that 
term  will  probably  be  a  long  one;  and  finally,  though  the  per- 
son die,  the  place  remains,  and  is  to  be  filled  by  executive  ap- 
pointment. I  have  tried  in  vain  to  discover  how  these  things 
do  not  make  an  office,  if,  indeed,  words  mean  what  we  suppose. 

The  counsel  for  the  respondents,  feeling  the  difficulty  arising 
from  these  authoritative  definitions,  have  offered  another.  They 
say,  in  one  of  their  printed  arguments,  "  an  officer,  within  the 
meaning  and  intention  of  the  constitutional  provisions,  is  one 
who  exercises  eontinuoicsly,  and  as  a  part  of  the  regular  and 
permanent  administration  of  the  government,  important  public 
powers,  trusts  and  duties  by  whom  the  county  or  state  performs 
its  usual  political  functions  —  its  functions  of  government." 

The  idea  sought  to  be  here  conveyed  is,  that  a  public  trust, 
no  matter  how  momentous,  is  not  an  office  unless  it  is  "  a  part 
of  the  regular  and  permanent  administration  of  the  govern- 
ment." This  definition  I  consider  radically  erroneous,  and  its 
error  is  best  shown  by  bringing  it  to  the  test,  of  con- 
[416*]  ceded  facts.  *  I  take,  as  an  illustration,  an  instance  cited 
in  another  part  of  the  same  argument.  The  counsel 
say  the  legislature  of  Illinois  have  repeatedly  appointed  an  at- 
torney, by  name,  to  attend  to  a  particular  litigation,  and  this 
did  not  create  an  office,  but  a  special  agency  or  employment. 
They  also  say  that  at  the  last  session  the  legislature  created 
the  place  of  attorney  general,  and  provided  for  its  being  filled 
by  executive  appointment,  and  this  was  an  office.  But  sup- 
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pose  the  legislature  had  expected  the  state  to  be  largely  in- 
volved in  litigation  for  the  next  four  years,  and  that  such  liti- 
gation would  terminate  within  that  period,  and,  acting  on  this 
supposition,  in  creating  the  place  of  attorney  general,  had 
provided  that  it  should  continue  four  years  and  no  longer. 
Counsel  would  not  deny  that  the  legislature  had  created  an  office, 
but  yet  the  office  would  not  be  a  "  part  of  the  regular  and 
permanent  administration  of  the  government."  On  the  con- 
trary, the  place  created  would  be  exceptional  and  temporary. 
Again,  suppose,  during  the  late  war,  the  state  had  thought 
proper  to  organize  a  force  of  home  guards,  to  be  made  up  of 
men  exempt  from  the  conscription  of  the  general  government, 
and  had  provided  in  the  law  that  all  offices  connected  there- 
with should  terminate  with  the  suppression  of  the  rebellion, 
and  the  force  should  be  then  disbanded.  Would  there  have 
been  no  offices  here,  but  only  agencies  or  isolated  employ- 
ments? And  yet  these  offices  would  not  have  been  u  a  part  of 
the  regular  and  permanent  administration  of  the  government." 
It  is  plain  that,  if  this  definition  of  counsel  be  accepted,  the 
legislature  could  create  the  most  important  public  trusts,  and  fill 
them  by  its  own  appointment,  by  merely  avoiding  the  use  of 
the  term  "office"  and  limiting  the  duration  of  the  place  or 
trust.  The  constitutional  prohibition  would  thus  be  frittered 
away. 

But,  while  I  deem  this  definition  fatally  defective,  yet,  if  I 
were  to  accept  it,  it  would  not  change  my  judgment  that  these 
commissioners  are  public  officers.  They  are  clothed  with  what 
the  definition  terms  "  important  public  powers,  trusts  and 
duties,"  and  these  powers,  trusts,  and  duties  are  "  a  part  of  the 
regular  and  permanent  administration  of  the  govern- 
ment." In  *  every  civilized  and  wealthy  state,  the  erec-  [417*] 
tion  of  public  edifices  for  the  transaction  of  the  vast  busi- 
ness pertaining  to  the  various  departments  of  the  government, 
or  for  the  advancement  of  public  charities,  such  as  asylums  for 
the  blind,  the  insane,  the  idiotic,  the  deaf  and  dumb,  or  for 
the  benefit  of  public  instruction,  form  no  mean  part  of  "  the 
regular  and  permanent  administration  of  the  government."  In 
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some  countries,  what  is  known  as  the  bureau  or  department  of 
public  works  constitutes  an  important  branch  of  the  adminis- 
tration. The  state  house  in  question  is  of  course  intended  to 
furnish  accommodations  for  transacting  the  business  of  the 
senate  and  house  of  representatives,  the  governor,  the  secretary 
of  state,  the  auditor,  the  treasurer,  the  superintendent  of  public 
instruction,  and  of  the  supreme  court.  Now,  to  furnish  requi- 
site facilities  for  the  business  of  these  great  departments  of  the 
government  is  necessarily  a  part  of  "  the  regular  and  permanent 
administration  of  the  government."  If  the  legislature  should 
create  a  board  of  public  works,  and  should  define  their  duties 
to  be,  to  build  an  edifice  first,  for  the  accommodation  of  the 
general  assembly  and  then,  another  for  the  use  of  the  supreme 
court,  and  to  continue  until  a  building  had  been  erected  for  the 
convenience  of  each  of  the  offices  above  named,  with  no  limit 
as  to  time,  and  clothed  with  power  to  e  pend  three  millions  of 
the  public  money,  with  the  probability,  drawn  from  all  past 
experience,  that  in  the  end  it  would  amount  to  a  vastly  larger 
sum,  it  would  hardly  be  denied  that  such  a  board  had  been  in- 
trusted with  a  most  important  part  of  the  duties  of  the  state 
government,  or  that  they  were  officers  even  in  the  sense  of  the 
definition  I  am  considering.  Yet  it  does  not  change  the  prin- 
ciple to  call  them  "  commissioners  "  instead  of  "  the  board  of 
public  works,"  or  to  direct  them  to  build  one  vast  edifice,  which 
shall  accommodate  all  the  departments  of  the  state,  instead  of 
erecting  one  for  the  benefit  of  each.  In  the  light,  then,  even 
of  the  definition  furnished  by  the  counsel  for  the  plaintiffs  in 
error,  I  am  obliged  to  regard  these  commissioners  as  officers. 
Various  adjudicated  cases  have  been  cited  by  counsel  on  both 

sides  in  support  of  their  respective  views.     As  I  desire 
[418*]  only  to  *  state  the  grounds  of  my  dissent,  I  shall  not 

enter  into  a  review  of  these  authorities.  In  my  opinion , 
while  there  is  some  conflict  in  the  cases,  the  great  weight  of 
authority  is  in  favor  of  the  proposition  that  these  commission- 
ers are  officers.  The  leading  case  upon  this  subject  is  that  in 
2  Brockenbrough,  already  quoted,  in  which  Chief  Justice  Mae- 
shall  held  an  agent  of  fortifications  to  be  an  officer  of  the 
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United  States.  In  Shelby  v.  Alcorn,  36  Miss.  273,  a  levee 
commissioner  was  held  to  be  an  officer,  and  in  The  State  v. 
Kennon,  7  Ohio  St.  546,  the  same  was  held  as  to  certain  per- 
sons authorized  by  the  legislature  to  appoint  commissioners  to 
build  a  state  house.  In  Dickson  v.  The  People,  17  111.  191, 
this  court  held  a  director  of  the  state  asylum  for  the  deaf  and 
dumb  to  be  an  officer  in  the  meaning  of  the  constitution. 

Counsel  for  the  respondents  have  dwelt  at  some  length  upon 
what  they  term  contemporaneous  construction,  and  have  cited 
various  acts  of  the  legislature,  passed  since  the  adoption  of  our 
present  constitution,  in  which  that  body  has  exercised  the  same 
power  which  is  challenged  in  the  present  case.  While  many 
of  the  acts  cited  are  wholly  unlike  the  one  before  us,  it  must  be 
admitted  some  of  them  are,  in  principle,  the  same.  It  is  urged 
that  inquiry  into  the  constitutionality  of  the  present  law  is  thus 
foreclosed. 

That  long  acquiescence  by  all  the  departments  of  the  govern- 
ment in  a  particular  construction  of  a  constitutional  provision 
should  not  be  readily  overturned,  is  incontrovertible.  But  to 
say  that  the  legislature  has  acquired  a  prescriptive  right  to  vio- 
late a  constitutional  prohibition,  intended  ae  a  limitation  of  its 
own  powers,  because,  in  a  few  instances,  it  has  violated  it  with- 
out exciting  sufficient  feeling  to  cause  the  question  to  be  brought 
before  the  courts,  is  a  proposition  which,  thus  plainly  stated, 
counsel  would  hardly  venture  to  assert.  Under  such  a  rule  the 
constitution  would  soon  become  of  little  worth,  as  some  of  its 
most  important  provisions  could  be  abrogated  by  the  very 
body  they  were  intended  to  restrain.  Our  present  constitu- 
tion had  been  in  force,  when  this  act  was  passed,  not  nineteen 
years.  If,  during  that  time,  the  legislature  had  trans- 
gressed one  of  its  plain  provisions  much  oftener  than  [419*] 
it  has,  does  it  follow,  when  the  question  is  for  the 
first  time  brought  before  the  courts,  that  these  legislative  prece- 
dents can  release  the  obligation  of  the  fundamental  law? 
Only  in  cases  of  doubtful  interpretation  are  such  precedents 
entitled  to  grave  respect.  If  the  constitutional  rule  is  clear, 
and  its  violation  plain,  the  fact  that  such  violations  have  been 
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repeated  is  rather  an  argument  in  favor  of  a  stern  application 
by  the  judiciary  of  the  supreme  law,  when  the  opportunity  is 
presented,  than  one  in  favor  of  its  relaxation.  But  in  all  these 
cases  the  plain  and  simple  duty  of  the  court  is,  to  inquire  how 
the  law  is  written  in  the  constitution. 

We  are  told  by  counsel  that  the  legislature  is  entitled  to 
great  respect  from  the  other  departments  of  the  government, 
and  that  it  is  a  matter  of  extreme  delicacy  to  pronounce  one  of 
its  acts  void.  We  show  our  respect  for  the  legislature  by  en- 
deavoring faithfully  to  apply  to  the  cases  that  come  before  ns 
the  acts  of  that  body,  in  harmony  with  the  constitution.  But 
we  sit  in  this  place  merely  to  declare  the  law,  and  if  legislative 
enactments  are  unconstitutional,  they  are  simply  not  the  law, 
and  we  must  so  pronounce.  That  our  judgment  on  matters  of 
this  sort  should  be  biased  by  our  respect  for  the  general  assem- 
bly, I  deny.  One  of  the  chief  reforms  sought  to  be  attained 
by  the  present  constitution,  as  those  who  were  in  the  state 
when  the  convention  of  1847  was  called  will  well  remember, 
was  to  take  from  the  legislature  the  power  of  appointing  judges, 
and  thereby  to  render  the  judiciary  more  untrammeled  in  bring- 
ing: legislative  acts  to  the  test  of  the  constitution.  Whatever 
respect  may  be  due  to  the  legislature,  that  due  to  the  constitu- 
tion is  still  greater. 

But  it  is  urged,  finally,  by  counsel  for  respondents,  that,  even 
if  these  commissioners  are  officers,  their  appointment  is  not  to 
be  considered  an  act  of  the  legislature  alone,  but  the  joint  act 
of  the  legislature  and  of  the  governor,  and  as  much  of  the 
latter  as  of  the  former.  It  is  thence  insisted  that  their  ap- 
pointment was  not  a  violation  of  the  constitution.  The  argu- 
ment is  sophistical,  and  would  sacrifice  the  substance  to 
[420*]  the  shadow.  The  *  object  of  the  constitution  was  to 
keep  corruption  out  of  legislative  chambers  so  far  as 
the  strife  for  legislative  appointments  might  tend  to  introduce 
it  there.  This  clause  should  be  so  construed  as  to  promote  its 
object.  Yet,  is  it  not  apparent  that  the  power  of  appoint- 
ment by  a  bill  to  be  approved  by  the  governor,  would  be,  in  all 
respects,  as  objectionable  and  as  much  within  the  mischief 
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sought  to  be  cured  as  an  election  of  officers  by  a  vote?  And, 
indeed,  the  constitution  seems  to  have  anticipated  this  posi- 
tion of  counsel,  for  it  expressly  provides  that  "  no  such  officer 
shall  be  appointed  or  elected  by  the  general  assembly." 

Nothing  can  be  clearer  than  that  the  convention  intended  the 
legislature  should  have  no  voice  in  filling  offices,  either  by  ap- 
pointment, as  in  the  present  case,  by  an  act  or  bill,  or  through 
the  medium  of  an  election.  It  would  be  a  perversion  of  lan- 
guage to  say  that  the  governor  has  here  exercised  his  appointing 
power.  What  right  of  selection  has  been  offered  to  him,  or 
what  nomination  has  been  made?  A  bill  is  presented  to  him 
with  the  names  of  certain  persons  embodied  therein,  who  are 
to  execute  the  law.  He  could  not  veto  one  section  by  itself. 
His  only  choice  was  to  approve  the  entire  bill,  or  to  return  it 
with  his  objections.  If  he  failed  to  do  either,  the  bill  became 
a  law  in  ten  days  by  the  mere  lapse  of  time.  If  he  had  re- 
turned it,  a  majority  vote  could  have  passed  it  over  his  veto. 
It  was  the  legislature,  and  not  the  governor,  that  passed  the 
law,  and  it  was  the  law  that  named  the  commissioners. 

I  have  said  all  I  desire  to  say  for  the  purpose  of  showing 
why,  in  my  opinion,  this  case  should  have  received  a  different 
adjudication.  I  regret  to  differ  from  the  opinion  of  my  breth- 
ren, whose  convictions  are  as  decided  as  my  own ;  and  such  is 
my  respect  for  their  opinions  that  I  have  carefully  re-examined 
the  entire  case.  But  the  more  I  have  reflected  upon  the  ques- 
tion at  issue,  the  firmer  is  my  opinion  that  the  legislature  has 
plainly  violated  the  constitution,  and  that  it  is  our  duty  so  to 
pronounce.  Neither  can  we  be  met  here  by  the  cry  of  private 
rights  acquired  upon  the  faith  of  the  law,  and  to  be  overthrown 
by  an  adverse  decision.  No  such  rights  have  been 
acquired.  *  A  case  could  hardly  arise  in  which  the  [421*] 
constitutional  question  would  be  less  trammeled  by  con- 
siderations of  this  character.  If  a  new  state  house  is  desira- 
ble, another  legislature  can  direct  it  to  be  built,  but  let  them 
do  so  without  trampling  upon  the  constitution.  In  my  opin- 
ion, the  judgment  of  ouster  pronounced  against  the  respond- 
ents by  the  superior  court  should  be  affirmed. 
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Caroline  M.  Waldo  et  al.  vs.  Columbus  E.  Cummings  et  al. 

1.  Taxes  :     Who  bound  to  pay  taxes  on  life  estate. 

The  devisee  of  a  life  estate  is  legally  bound  to  keep  clown  the  taxes  ac- 
cruing upon  the  property,  unless  from  the  will  it  appears  to  have 
been  the  intention  of  the  testator  to  relieve  the  tenant  for  life  from 
that  liability,  and  impose  the  burden  upon  the  remainderman. 

2.  Same:  Same. 

Where,  therefore,  a  devise  was  made  to  the  testator's  wife  of  one-third  of 
all  the  testator's  real  estate  "  to  be  used  and  occupied  by  her,  with  the 
rents,  issues  and  profits  thereof,  for  and  during  the  term  of  her  natu- 
ral life,"  remainder  to  his  executors  in  trust  for  testator's  children, 
provided  that,  if  the  devisees  should  suffer  the  lands,  or  any  portion 
of  them,  to  be  sold  for  taxes,  and  they  should  not  be  redeemed,  they 
should  forfeit  the  title  to  the  portion  thus  sold :  Held,  that  the  tenant 
for  life  was  not  theieby  relieved  from  liability  to  keep  down  the  taxes. 

3.  Wills:    Perpetuities. 

Testators  have  the  right  to  control  their  property  for  the  period  of  time 
which  the  law  has  prescribed,  and  unless  a  perpetuity  is  attempted 
to  be  created,  courts  will  not  interpose  to  prevent  the  exercise  of  the 
power. 

4.  Same  :    Perpetuity  defined. 

A  perpetuity  is  defined  to  be  a  limitation,  taking  the  subject  thereof  out 
of  commerce  for  a  longer  period  of  time  than  a  life  or  lives  in  being 
and  twenty-one  years  beyond ;  and,  in  case  of  a  posthumous  child,  a 
few  months  more,  allowing  for  the  time  of  gestation. 

5.  Same:    How  far  chattels  may  be  limited  over. 

Chattels  may  be  limited  over  by  way  of  remainder  after  a  bequest  for 
life ;  and  such  remainder  will  be  good  as  an  executory  devise,  pro- 
vided the  power  to  alienate  is  not  thereby  suspended  for  a  longer 
term  than  a  life  or  lives  in  being,  and  twenty-one  years  and  the  time 
of  gestation  afterwards.1 

6.  Same  :    Same;  a  will  construed. 

A  testator  by  his  will  required  the  division  and  payment  of  his  property 
not  otherwise  bequeathed,  by  his  executors,  to  his  two  children,  when 
the  younger  should  attain  twenty-one  years,  such  personal  estate  to 
be  held,  used  and  enjoyed  by  them  during  the  term  of  their  natural 
lives;  and  in  the  event  of  the  death  of  either  before  arriving  at  the 

1  See  Hetfield  v.  Fowler,  60  111.  45 ;  Boyd  v.  Strahan,  36  id.  355 ;  Field  v. 
Hitchcock,  17  Pick.  182;    Homer  v.  Shelton,  2  Met.    194;  Rathborn  v. 
Dyckman,  3  Paige,  9 ;  Wescott  v.  Cody,  5  Johns.  Ch.  334;  Andrews  v.  Pres't. 
etc.  3  Allen  (Mass.),  313 ;  2  Redfield  on  Wills,  656,  and  cases  cited. 
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age  of  twenty-one,  without  lawful  heirs,  the  executors  were  required 
to  pay  the  share  of  sugIi  deceased  child  to  the  survivor,  if  of  age,  or, 
if  not,  on  arriving  at  majority.  There  was  a  condition  annexed  that 
the  children  should  not  have  power  to  sell  or  incumber  the  fund, 
and  that  it  should  not  be  subject  to  sale  on  legal  process  for  their 
debts ;  and  it  was  provided  that  upon  an  effort  so  to  sell  or  incumber 
it,  the  party  attempting  so  to  do  should  forfeit  his  share;  and  that  on 
their  death  or  forfeiting  their  shares,  their  portions  should  vest  in 
their  lawful  children,  or  their  descendants,  and  in  case  there  were  no 
children  or  descendants  of  children,  of  either,  then  the  estate  was  to 
vest  absolutely  in  certain  collateral  relations  of  the  testator,  specified 
in  the  will:  Held,  that  this  only  created  a  life  estate  in  persons  then 
in  being,  which  vested  and  came  into  possession  at  the  time  desig- 
nated by  the  will.  When  paid  over  to  the  legatees,  it  became  a  vested 
life  estate  in  possession,  and  not  a  contingency  or  mere  expectancy. 
Neither  the  provision  for  a  forfeiture,  nor  the  limitation  over  in  case 
of  a  forfeiture,  in  any  wise  militated  against  the  rule,  as  neither 
lengthened  the  period  of  limitation.  The  testator  having  only  lim- 
ited the  property  by  remainders  and  cross-remainders  during  the 
lives  of  his  two  children,  and  only  undertaken  to  limit  the  control 
of  the  property  until  the  death  of  the  survivor,  when  the  property 
was  required  to  vest  absolutely,  and  in  any  contingency  the  persons 
who  should  then  take,  being  able  to  dispose  of  it  within  the  period 
of  twenty-one  years  and  nine  months  after  it  should  so  vest,  the  lim- 
itations were  valid. 

7.  Same:    Accumulations  in  hands  of  executors  go  with  principal  fund. 
Where  a  will  provides  for  the  payment  by  the  executors  to  the  testator's 

children,  when  the  younger  shall  arrive  at  the  age  of  twenty- 
one,  of  a  certain  proportion  of  his  personal  estate,  with  the  accumu- 
lations thereon  while  in  the  hands  of  the  executors,  such  accumula- 
tions to  be  paid  over  at  the  same  time  and  in  the  same  manner  as  the 
principal  fund;  and  the  will  also  limits  the  property  by  remainders 
and  cross-remainders  upon  the  lives  of  said  children,  such  accumu- 
lations become  in  all  respects  a  part  of  the  fund,  and  upon  the  death 
of  one  of  the  legatees  pass  with  the  principal  fund  to  the  survivor. 

And,  had  the  will  made  no  such  express  provision  as  to  such  accu- 
mulations, the  rule  would,  as  it  seems,  have  been  the  same. 

8.  Same:    Trustees  no  power  to  impose  conditions  upon  tenants  for  life  of 

personalty  not  authorized  by  the  will. 
Where  trustees  under  a  will  receive  personal  property  to  hold  for  a  lim- 
ited period,  and  then  to  be  paid  to  persons  named  in  the  will,  who 
are  to  hold  the  same  during  life,  they  have  no  option  or  discretion  in 
the  matter,  but  must  execute  the  will  without  imposing  terms  or  con- 
ditions not  contained  therein.    They  have  no  right  to  require  the  exe- 
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cution  of  a  bond  for  the  faithful  preservation  of  the  property  for 
those  in  remainder. 

9.  Same  :     When  the  remainderman  as  to  personalty  may  require  security  for 

the  fund. 
Where  personal  property  is  bequeathed  for  life,  with  remainder  over  to 
another,  upon  application  and  proper  showing  by  the  remainderman, 
the  court  may  doubtless  require  the  tenant  for  life  to  give  security 
for  the  faithful  preservation  of  the  property  for  the  remainderman; 
but  third  persons,  having  no  interest  in  the  fund,  have  no  right  to  in- 
tervene and  demand  it. 

10.  Same  :  Might  of  legatee  not  affected  by  payment  to  the  wrong  person. 
Where  the  executor  is  directed  by  the  will  to  pay  over  a  certain  propor- 
tion of  the  personal  estate  to  the  testator's  children,  when  the  younger 
shall  arrive  at  the  age  of  twenty-one,  provided,  that  upon  the  death 
of  either  without  lawful  issue,  before  the  vesting  of  his  share,  such 
share  should  go  to  the  survivor ;  and  one  of  the  children  so  dies 
without  issue,  and  his  portion  is  paid  over  to  his  administrator,  such 
payment  will  not  in  the  slightest  degree  affect  the  right  of  the  sur- 
vivor thereto. 

11.  Same  :    Bequests  may  by  will  be  exempted  from  liability  for  the  debts  of 


Where  a  testator  bequeathed  personal  property  to  his  children  for  life, 
declaring  in  his  will  that  they  should  not  sell,  assign,  transfer  or  in- 
cumber the  property ;  and  that  if  they  should  attempt  to  do  so,  by 
process  or  order  of  any  court  of  law  or  equity,  or  otherwise,  or  to 
pass  the  same  in  bankruptcy,  the  interest  of  the  party  doing  so,  or 
suffering  the  same,  should  become  forfeited  and  pass  to  persons  therein 
designated ;  which  will  was  recorded :  Held,  that  the  will  having  been 
recorded,  and  all  persons  thereby  notified  of  its  provisions,  the  testator 
had  only  exercised  a  right  given  to  him  by  law,  in  so  disposing  of  his 
property,  and  that  the  will  was  valid. 

Error  to  Sangamon.     Hon.  Edward  Y.  Rice,  J. 

Bill  in  equity  for  the  construction  of  the  last  will  and  testa- 
ment of  David  Mark,  deceased,  filed  by  Caroline  M.  Waldo 
and  Josiah  C.  Waldo  against  Sarah  C.  Cummings  and  Colum- 
bus R.  Cummings. 

Roberts  d:  Green,  for  plaintiffs  in  error. 

Cohrs  dh  Ireland,  for  defendants  in  error. 

[423*]      **  Walker,  J.     This  case  involves  the  true  construc- 
tion of  a  portion  of  the  last  will  and  testament  of  David 
Mark,  deceased.     He  devised  to  his  wife  one-third  of  his  real 
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estate,  which  was  large,  valuable  and  productive,  to  hold  during 
her  natural  life,  and  to  receive  and  to  use  the  rents,  issues  and 
profits;  also  one- third  of  a  large  personal  estate,  to  hold  ab- 
solutely and  in  her  own  right.  He  also  made  provision  for 
the  maintenance  and  education  of  his  children  until  they  ar- 
rived at  the  age  of  twenty-one.  He  then  devised  all  of  the 
rest  and  residue  of  his  estate,  both  real  and  personal,  to  James 
Roberts  and  William  S.  Rankin,  who  were  appointed  his  ex- 
ecutors, in  trust  for  the  uses  and  purposes  thereinafter  ex- 
pressed. And  they  were  directed  to  convert  all  his  personal 
estate,  not  appropriated  to  his  widow  and  to  support  and  edu- 
cate his  children,  into  money,  and  to  be  kept  at  interest  and 
well  secured. 

He  directs  that,  when  the  younger  of  his  two  children,  Sarah 
C.  and  William  W.  Mark,  shall  arrive  at  the  age  of  twenty- 
one  years,  his  executors  shall  pay  to  them,  each  one-half  of  all 
his  personal  estate  of  which  he  died  possessed  or  entitled  to, 
and  that  may  accumulate  during  that  time  (except  the  other 
bequests),  which  he  declares  shall  be  held,  used  and 
*  enjoyed  by  them  during  the  term  of  their  natural  [424*] 
lives.  And  he  directed  that,  in  case  either  one  of  them 
should  die  before  arriving  at  the  age  of  twenty-one,  without 
lawful  children,  then  the  executors  were  required  to  pay  the 
share  of  the  deceased  child  to  the  survivor  upon  arriving  at 
majority,  or,  if  already  of  that  age,  then  to  make  immediate 
payment;  to  be  used  and  enjoyed  by  the  survivor  only  for  life. 
He  declares  that  neither  they  nor  the  husband  of  Sarah  C.  shall 
sell,  assign,  transfer  or  incumber  the  property;  and,  if  they 
shall,  or  shall  attempt  to  do  so,  by  process  or  order  of  any  court 
of  law  or  equity,  or  otherwise,  or  to  pass  the  same  in  bank- 
ruptcy, the  interest  of  the  party  doing  so  or  suffering  the  same 
shall  become  forfeited  and  pass  to  the  other  legatee. 

That,  on  the  death  of  either  of  his  two  children,  or  their 
forfeiting  their  shares,  the  portion  of  that  legatee  shall  vest 
in  and  pass  to  their  lawful  children,  respectively,  or  to  their 
descendants,  the  children  of  a  deceased  child  taking  the  share 
of  their  parents.     And  in  case  either  of  his  two  children  should 

489 


425  OTTAWA, 


Waldo  vs.  Cummings. 


die  without  issue,  then  to  vest  in  the  survivor,  and  so  in  case 
of  a  forfeiture  by  either.  And  in  case  both  should  incur  the 
forfeiture  provided  for,  then  the  property  to  vest  in  the  chil- 
dren of  the  legatee  last  incurring  the  forfeiture.  And  if  both 
should  die  or  incur  the  forfeiture,  and  should  at  the  time  have 
no  children  or  descendants  of  children,  then  the  estate  is  di- 
rected to  vest  in  collateral  relations  of  the  testator,  who  are 
specified  in  the  will.  He  also  provides  that,  if  his  legatees 
shall  suffer  any  portion  of  his  real  estate  to  be  sold  for  taxes 
and  not  redeemed,  they  shall  forfeit  that  portion.  This  seems 
to  be  a  substantial  statement  of  the  portions  of  the  will  involved 
in  this  controversy. 

It  is  insisted  that  Mrs.  Cummings  is  bound  to  pay  the  taxes 
on  the  third  of  the  lands  allotted  to  Mrs.  Waldo  under  the 
provisions  of  the  will.  That,  as  the  will  declares  that  Mrs. 
Waldo  shall  hold  the  same,  and  receive  the  rents,  issues  and 
profits;  and  as  the  testator  declared  that,  if  his  children  should 
permit  such  property  to  be  sold  for  taxes,  and  it  should  not  be  re- 
deemed, they  should  forfeit  their  title  to  the  portion  thus 
[425*]  unredeemed  —  she  was  relieved  from  the  burden  *of 
paying  such  taxes.  In  the  case  of  Prettyman  v.  Wcd- 
ston,  34  111.  175,  this  court  held  that  the  owner  of  the  life 
estate  was  legally  bound  to  keep  down  the  taxes  accruing  upon 
the  property;  that  was  a  burden  incident  to  its  present  use 
and  enjoyment.  Nor  is  this  rule  controverted  by  plaintiffs  in 
error.  But  it  is  urged  that  the  import  of  the  language  of  the 
will  is  such  that  the  intention  of  the  testator  to  impose  the 
burden  on  the  remainderman  is  manifest. 

It  would  seem  to  be  apparent  that  no  such  intention  is  ex- 
pressed in  that  portion  of  the  will  which  confers  title  on  Mrs. 
Waldo.  The  clause  simply  devises  to  her  one-third  of  all  of 
testator's  real  estate  of  which  he  should  die  seized,  "  to  be  used 
and  occupied  by  her,  with  the  rents,  issues  and  profits  thereof, 
for  and  during  the  the  term  of  her  natural  life."  No  ingenuity 
can  so  construe  this  language  as  to  change  the  legal  liability  of 
the  tenant  for  life  to  pay  the  accruing  taxes;  and,  to  have  that 
effect,  such  an  intention  must  appear  from  the  will. 
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It  is,  however,  urged  that  the  lands  are  charged  in  the  hands 
of  the  remaindermen  with  the  burden,  by  the  terms  of  the  devise 
to  them.  It  is  insisted  that,  when  the  testator  declared  in  the 
will  that  if  they  should  suffer  the  lands,  or  any  portion  of  them, 
to  be  sold  for  taxes,  and  they  were  not  redeemed,  the  devisees 
should  forfeit  the  title  to  the  portion  thus  sold,  he  intended  to 
charge  them  with  the  payment  of  these  taxes.  This  provision 
of  the  will  is  inserted  with  the  others  which  were  designed  to 
prevent  the  alienation  of  any  portion  of  the  real  estate  during  the 
lives  of  his  children.  To  prevent  this,  he  has  manifested  great 
solicitude,  as  shown  by  the  care  with  which  he  has  provided 
against  almost  every  contingency.  And  from  the  import  of  the 
language,  as  well  as  from  its  connection  with  other  prohibitions 
from  selling  or  disposing  of  the  property,  we  are  satisfied  that  it 
was  inserted  as  one  of  the  means  of  preserving  the  property  in  the 
hands  of  those  with  whom  he  has  placed  it,  and  to  prevent  it  from 
being  perverted  to  other  uses  than  those  which  he  had  declared. 
It  was,  no  doubt,  designed  to  make  the  devisees  in 
remainder  active  and  *vigilant  in  their  care  of  the  prop-  [426*] 
erty,  and  watchful  to  see  that  the  taxes  were  paid,  or  at  least 
if  they  were  not,  that  tax  titles  should  not  be  acquired  upon  the 
land.  But  he  left  it  so  that,  if  either  the  widow  or  the  other 
devisees  should  fail  in  the  discharge  of  the  duty,  the  other  de- 
visees could  pay  them,  or  redeem  the  property  from  the  sale, 
and  look  to  the  delinquent  party  to  be  reimbursed  such  outlay. 
This  seems  to  be  the  scope  of  this  provision,  and  we  should  do 
violence  to  the  language  if  we  should  give  it  a  different  con- 
struction. 

The  next  question  presented  is,  whether  this  devise  of  the 
testator's  property  to  his  two  children  has  created  such  a  per- 
petuity as  renders  the  devise  inoperative  and  void?  Has  he 
created  limitations  so  remote  in  their  character  as  requires  it  to 
be  disregarded,  and  to  require  the  personal  estate  to  be  distributed 
under  our  statute  of  wills?  If  the  will  has  attempted  to  create 
such  a  perpetuity  as  the  law  has  prohibited,  then,  on  the  death 
of  William  W.  Mark,  under  our  statute,  the  mother,  as  the  sole 
surviving  parent,  would  be  entitled  to  two-thirds  of  his  share 
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and  Mrs.  Cummings  to  the  remaining  third.  If  such  is  the 
character  of  this  devise,  then  the  parties  took  their  shares  abso- 
lutely and  without  limitation,  and  the  share  which  William  inher- 
ited would  descend  to  his  mother  and  sister  in  the  same  manner. 
But  if  the  bequest,  with  its  limitations,  is  legal  and  binding, 
the  whole  of  the  property  set  apart  to  William  on  his  death 
vested  in  and  became  that  of  his  sister,  subject  to  all  of  the 
limitations  and  conditions  of  the  bequest. 

A  perpetuity  is  defined  to  be  a  limitation,  taking  the  subject 
thereof  out  of  commerce  for  a  longer  period  of  time  than  a  life 
or  lives  in  being  and  twenty-one  years  beyond;  and,  in  case  of  a 
posthumous  child,  a  few  months  more,  allowing  for  the  time  of 
gestation.  Bouvier's  Law  Dictionary.  Gilbert,  in  his  treatise 
on  uses,  defines  it  to  be  such  a  limitation  of  property  as  renders 
it  inalienable  beyond  the  period  allowed  by  law.  Gilbt.  Uses,  by 
Sugd.  260,  and  note.  Lewis,  in  his  treatise  on  perpetuities,  de- 
fines it  to  be  "  a  future  limitation,  whether  executory  or  by  way 

of  remainder,  and  of  either  real  or  personal  property, 
[427*]  which  is  not  to  vest  until  after  the  exploration  of,  or  will 

not  necessarily  vest  within,  the  period  fixed  and  prescribed 
by  law  for  the  creation  of  future  estates  and  interests,  and  which 
is  not  destructible  by  the  persons  for  the  time  being  entitled  to 
the  property,  subject  to  future  limitation,  except  with  the  con- 
currence of  the  individual  interested  under  that  limitation." 
Lewis'  Perpt.  164.  And  an  examination  of  the  authorities  will 
verify  the  correctness  of  the  definition  as  well  as  the  period  of 
limitation  specified  by  Bouvier.  And,  inasmuch  as  our  general 
assembly  has  made  no  change  in  the  law  on  this  subject,  we 
must  look  to  and  be  governed  by  the  common  law.  In  the  case 
of  Rhoads,  executor,  v.  Rhoads,  43  111.  239,  we  adopted  and 
acted  upon  this  rule. 

Are  the  limitations  contained  in  this  will  repugnant  to  and 
violative  of  this  rule?  We  have  already  seen  that  the  will  limits 
a  life  estate  in  the  property,  both  real  and  personal  (except  one- 
third  to  the  widow),  to  the  two  children  of  the  testator.  It  is 
not  questioned  in  this  proceeding  that  the  devise  of  the  real 
estate  for  the  lives  of  the  first  takers  is  permitted  by  the  law. 
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The  question  presented  is,  whether  personal  property  may  be 
thus  limited,  and  upon  this  the  contest  principally  arises. 

The  rule  is  correctly  stated  by  Chancellor  Kent  (vol.  2,  p.  352) 
in  his  commentaries,  that  chattels  may  be  limited  over  by  way 
of  remainder,  after  a  life  interest  is  created,  though  not  after  a 
gift  of  the  absolute  property.  He  says  the  law  was  very  early 
settled,  that  chattels  real  might  be  limited  by  will.  And  in  sup- 
port of  the  doctrine  he  refers  to  Manning's  Case,  8  Coke,  95, 
and  Zampefs  Case,  10  id.  46,  and  they  fully  sustain  the  rule.  At 
common  law,  for  a  time,  a  distinction  was  taken  between  the 
gift  of  property,  or  the  gift  of  the  use  of  chattels  for  life,  it 
being  held  that  in  the  former  case  a  remainder  over  could  not 
be  created,  whilst  it  might  in  the  latter.  But  in  time  it  came 
to  be  held  that  there  was  nothing  in  the  distinction,  and  that  a 
gift  of  a  chattel  for  life  was  a  gift  of  the  use  only,  and  the  re- 
mainder over  was  good  as  an  executory  devise.  The  same 
author  lays  down  the  rule,  that  this  limitation  over  in 

I  remainder  is  good  as  to  every  spe*cies  of  chattels;  and  [428*] 
there  is  no  difference  in  that  respect  between  money  and 
other  chattel  interests.  lb.  He  seems  to  have  stated  the  rule 
correctly,  and  is  fully  sustained  by  authority.  Moffat  v.  /Strong, 
10  Johns.  12;  2  Eedfield  on  Wills,  654.  It  was  to  limit  and 
control  this  character  of  devises,  with  remainders  over,  that  the 
rule  prohibiting  perpetuities  was  adopted,  which  requires  that 
the  absolute  ownership  in  property  must  vest  in  some  one  within 
the  period  of  a  life  or  lives  in  being  and  twenty-one  years  and  a 
fraction  thereafter. 

Where  the  common  law  could  not  support  the  devise  as  a 
remainder,  the  limitation  was,  out  of  favor  to  wills,  sustained 
as  an  executory  devise.  These  limitations  are  not  held  to  be 
mere  possibilities,  but  are  regarded  as  substantial  interests  or 
estates,  and  are  placed  under  such  restraints  only,  as  have  been 
deemed  necessary  to  prevent  the  mischiefs  growing  out  of  per- 
petuities, or  the  creation  of  inalienable  estates.  4  Kent,  263; 
Jarman  on  Wills,  667;  2  Eedfield  on  Wills,  654.  These  au- 
thorities leave  no  doubt  that  chattels  may  be  devised  for  a  life 
or  lives  in  being,  and  twenty-one  years  afterwards  —  and  in 
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some  cases  nine  months  longer,  provided,  at  the  end  of  that 
time,  the  property  is  required  to  vest  absolutely  in  some  person 
then  in  being,  capable  of  disposing  of  the  title  to  the  same. 

Is  the  devise  in  this  case  in  conformity  to  the  rule?  The 
testator  required  the  division  and  payment  of  the  property  not 
otherwise  bequeathed,  by  his  executors,  to  his  two  children, 
when  the  younger  should  attain  twenty-one  years,  such  personal 
estate  to  be  held,  used  and  enjoyed  by  them  during  the  term 
of  their  natural  lives.  And  in  the  event  of  the  death  of  either 
before  arriving  at  the  age  of  twenty-one,  without  lawful  heirs, 
the  executors  wTere  required  to  pay  the  share  of  such  deceased 
child  to  the  survivor,  if  of  age,  or  if  not,  on  arriving  at  ma- 
jority. There  is  a  condition  annexed  that  neither  they,  nor 
the  husband  of  Sarah  C,  should  have  power  to  sell  or  incumber 
the  fund;  nor  that  it  should  be  subject  to  the  sale  on  legal  pro- 
cess for  their  debts.  And  it  is  provided,  that,  if  an  effort  is  made 
to  so  sell  or  incumber  it,  the  party  attempting  to  do  so 
[429*]  shall  forfeit  his  or  her  share,  and  that  it  shall  pass  to  *  the 
next  person  in  remainder.  This  only  creates  a  life  es- 
tate in  persons  then  in  being,  which  vested  and  came  into  pos- 
session at  the  time  designated  by  the  will.  When  paid  over  to 
the  legatees,  it  became  a  vested  life  estate  in  possession,  and 
not  a  contingency  or  mere  expectancy.  When  the  youngest 
legatee  arrived  at  age  the  title  vested  in  them,  liable,  it  is  true, 
to  be  defeated  before  both  lives  were  expended. 

Such  a  provision  for  a  forfeiture  in  no  wise  militates  against 
the  rule.  Instead  of  an  extension  of  the  period,  it  provides 
that  on  the  happening  of  the  contingency,  the  property  shall 
vest  absolutely  before  the  first  takers  have  died.  Instead  of 
lengthening,  it  may  shorten  the  period  when  the  limitation 
shall  cease.  This,  then,  is  not  violative  of  the  rule;  nor  is  there 
any  objection  perceived  to  the  limitation  over,  on  a  forfeiture 
by  either  of  the  legatees.  If  the  forfeiture  occurs,  the  share 
thus  lost  vests  in  the  other  legatee  for  life,  but  that  would  in 
no  wise  lengthen  the  period  of  limitation.  The  law  gave  the 
testator  the  power  to  limit  this  property  by  remainders  and  cross 
remainders  during  the  continuance  of  the  life  or  lives  of  per- 
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sons  in  being  at  the  time  the  limitation  was  created.  And,  in 
doing  so,  he  selected  the  lives  of  his  two  children,  and  only  un- 
dertook to  limit  the  control  of  the  property  until  the  death  of 
the  survivor.  He  then  requires  the  property  to  vest  absolutely, 
and  in  any  contingency  the  persons  who  shall  then  take  will  be 
able  to  dispose  of  it  within  the  period  of  twenty-one  years  and 
nine  months  after  it  shall  so  vest. 

The  ninth  clause  of  the  will  provides  for  the  final  and  abso- 
lute disposition  of  the  property  in  the  event  of  the  death  of 
the  legatees  or  a  forfeiture  of  the  property  by  them.  If  they 
have  lawful  issue  or  descendants  of  such  issue  on  the  happen- 
ing of  the  contingency,  the  property  is  required  to  vest  in 
them.  Or,  if  they  neither  have  children  or  descendants  of 
children  when  that  event  occurs,  then  he  provides  that  the 
property  shall  vest  absolutely  in  his  collateral  relatives,  who  are 
designated  in  the  will.  So  that,  by  the  terms  of  this  will,  the 
property  must  become  unfettered  within  twenty-one  years  and 
the  fraction  required  by  law  after  the  death  of  the  lega- 
tees. When  *the  two  lives  are  spent,  the  remainder  [430*] 
must  take  effect  and  vest  absolutely,  either  in  their 
children  or  their  descendants  or  in  the  collaterals.  There  is  no 
effort  to  render  the  property  inalienable  after  the  death  of  the 
designated  lives  in  being,  nor  can  this  will  be  construed  to  have 
that  operation.  Testator  had  the  right  to  control  this  property 
for  the  period  of  time  which  the  law  has  prescribed,  and,  until 
the  attempt  is  made  to  violate  the  rule,  courts  will  not  inter- 
pose to  prevent  the  exercise  of  the  power.  Nothing  is  per- 
ceived in  this  will  which  can  operate  to  create  a  perpetuity  such 
as  the  law  has  prohibited. 

It  is,  however,  insisted,  that  although  Mrs.  Cummings  may 
have  been  entitled  to  her  brother's  share  of  the  property  at  his 
death,  still  she  was  not  entitled  to  the  accumulations  whilst  in 
the  hands  of  the  executors.  The  eighth  clause  of  the  will  re- 
quires, in  express  terms,  that  the  accumulations  shall  be  paid 
over  to  his  two  children,  at  the  same  time  and  in  the  same  man- 
ner as  the  principal  fund.  This  was  the  intention  of  the  tes- 
tator, clearly  manifested  by  the  will.     It  in  all  respects,  and 
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for  all  purposes,  became  and  was  a  part  of  the  fund,  and  was 
required  to  be  held  on  the  same  terms  and  conditions  as  the 
original  fund.  And,  had  the  testator  made  no  such  express  pro- 
vision, the  law  would  have  so  regarded  it. 

Nor  is  there  any  force  in  the  objection  that  Mrs.  Cummings 
has  not  executed  a  bond  to  the  administrators  with  the  will 
annexed,  for  the  faithful  preservation  of  the  property  for  those 
in  remainder.  Where  trustees  under  a  will  receive  property  to 
hold  for  a  limited  period,  and  then  to  be  paid  to  persons  named 
in  the  will,  they  have  no  option  or  discretion  in  the  matter. 
They  only  have  to  execute  the  will,  without  imposing  terms  or 
conditions  not  contained  in  the  will.  Had  testator  desired  that 
the  legatees  should  give  such  a  bond,  he  would  have  required 
it  by  his  will.  The  court  would,  no  doubt,  on  a  proper  appli- 
cation by  the  remaindermen,  and  upon  a  proper  showing,  re- 
quire such  bonds,  but  third  persons,  having  no  interest  in  the 
fund,  have  no  right  to  intervene. 

There  can  be  no  pretense  that  the  administrators  with  the 
will  annexed  have  any  right  to  retain  this  fund  after  the 
[431*]  legatees  arrived  at  the  age  of  twenty-one.  The  will, 
in  clear  and  unmistakable  language,  declared  that  it 
should  then  be  paid  over  to  the  legatees.  And,  when  that 
period  arrived,  the  life  estates  vested  in  them,  upon  the  terms 
and  conditions  specified  in  the  will.  And  when  Williams  died, 
his  share  vested  in  Mrs  Cummings,  subject  to  the  limitations 
imposed  upon  it.  Nor  could  any  act  of  the  administrators,  in 
paying  it  over  to  an  administrator  of  the  estate  of  Wm.  W. 
Mark,  in  the  slightest  degree  affect  her  right. 

It  appears  from  the  will,  and  almost  every  clause  in  it,  that 
the  testator  intended  that  this  property  should  not  be  disposed 
of  by  his  children  or  in  any  manner  become  liable  for  their 
debts.  He  had  declared  that  the  fund  should  not  be  disposed 
of  by  them,  nor  reached  by  their  creditors.  This  being  so,  and 
the  will  having  been  recorded,  all  persons  had  notice  of  its 
provisions,  and  hence  no  one  could  have  given  William  W. 
Mark  credit  with  belief  that  the  fund,  either  in  his  hands  or 
those  of  others,  could  ever  be  rendered  liable  to  the  payment  of 
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debts  which  he  incurred.  If  he  contracted  debts,  this  fund  is 
not  liable  for  their  payment.  To  render  it  liable  would,  to  that 
extent,  violate  the  will  of  the  testator,  and  render  the  limitation 
upon  the  fund  inoperative,  and  this  courts  have  no  power  to  do. 
When  the  testator  declared  that  the  fund  should  be  beyond 
the  reach  of  the  creditors  of  the  legatees,  he  only  exercised  a 
right  given  to  him  by  the  law  in  disposing  of  his  property. 

We  are  unable  to  perceive  any  error  in  this  record,  and  the 
decree  of  the  court  below  must  therefore  be  affirmed. 

Decree  affirmed. 


James  L.  Stark  vs.  Francis  E.  Coeey  et  al. 

1.  Partnership:  When  the  firm  is  liable  for  money  borrowed  by  one  of  the 

partners. 
In  an  action  of  assumpsit  against  a  firm  dealing  in  lime,  it  appeared  that 
the  managing  partner  had  been  in  the  habit  of  borrowing  checks  to 
meet  the  firm  liabilities,  and  had  done  so  of  the  plaintiffs,  such  checks 
being  made  payable  to  and  indorsed  by  the  firm ;  that  shortly  before 
the  dissolution  of  the  firm,  said  managing  partner  borrowed  plaintiffs' 
check  for  $400,  which  he  had  made  payable  to  "  currency,"  and  prom- 
ised to  repay  in  an  hour  or  so,  as  soon  as  he  could  collect  some  lime 
bills  due  the  firm,  which  he  showed  plaintiffs,  but  which  sum  he  did 
not  repay;  the  articles  of  copartnership  between  defendants  contain 
a  provision  that  when  the  capital  of  the  firm  should  be  deemed  in- 
sufficient  to  carry  on  the  business,  money  should  be  raised  on  the 
note  of  the  firm,  payable  to  the  partner  not  actively  connected  with 
the  business,  and  by  him  indorsed,  etc. :  Held,  that  this  was  not  a 
transaction  embraced  within  said  provision ;  and  that  the  check  hav- 
ing been  borrowed  on  the  credit  of  the  firm,  even  if  not  appropriated 
to  the  business  of  the  firm,  the  partners  were  liable  individually  for 
its  repayment. 

2.  Evidence:    Res  gestae. 

Where  the  managing  partner  of  a  firm  had  been  in  the  habit  of  borrow- 
ing checks  to  meet  the  liabilities  of  the  firm,  and  had  done  so  of 
plaintiffs,  such  checks  being  made  payable  to  and  indorsed  by  the 
firm;  and  shortly  befoie  the  dissolution  of  the  firm  said  managing 
partner  applied  to  plaintiffs  for  the  loan  of  a  check ;  and  the  book- 
keeper who  made  out  the  check  wrote  on  the  stub  of  the  check  the 
name  of  the  defendant  firm,  but  on  request  of  said  managing  partner 
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made  the  check  payable  to  "  currency :  "  Held,  in  an  action  against 
the  firm  for  the  amount  of  said  check,  that  the  testimony  of  the  book- 
keeper in  regard  to  the  stub  of  the  check  was  admissible  as  part  of 
the  res  gestce  for  the  purpose  of  showing  that  credit  was  given  to  the 
firm. 

Error  to  Superior  Court  of  Chicago.  Hon.  Joseph  E. 
Gary,  P.  J. 

James  L.  Stark,  pro  se. 

Runyan  <&  Avery,  for  defendants  in  error. 

[432*]  *  Breese,  C.  J.  This  was  an  action  of  assumpsit  for 
money  loaned,  brought  to  the  superior  court  of  Chicago, 
by  Cory  &  Dwight,  against  F.  W.  Robinson  &  Company,  a 
firm  dealing  in  lime,  and  composed  of  F.  W.  Robinson  and 
James  L.  Stark.  Stark  alone  was  served  with  process,  and 
pleaded  the  general  issue,  and  on  the  trial  thereof  by  the  court 
a  verdict  was  found  for  the  plaintiff  against  Stark,  and  judg- 
ment thereon,  a  motion  for  a  new  trial  having  been  overruled. 

The  defendant  brings  the  record  here  by  writ  of  error,  and 
assigns  as  error  this  finding,  and  also  that  the  court  admitted 
improper  evidence. 

It  appears  from  the  record  that  Robinson  was  the  managing 
man  of  the  concern,  Stark  being  a  lawyer  in  full  practice;  that 
Robinson  had  been  in  the  habit  of  borrowing  checks  for  the 
purpose  of  meeting  the  firm  liabilities,  and  had  done  so  of  the 
plaintiffs.  A  short  time  before  the  firm  dissolved,  Robinson 
called  at  the  office  of  the  plaintiffs,  and  requested  their  check 
for  an  hour  or  so,  until  he  could  go  up  the  river  and  col- 
[433*]  lect  *  some  lime  bills,  when  he  would  call  and  pay  them, 
but  he  did  not. 

The  bookkeeper  of  plaintiffs  testified  that  Robinson  had 
several  times  been  in  and  given  F.  W.  Robinson's  checks  for 
borrowed  money;  that  this  time  he  came  to  the  office  and 
wanted  $400  for  an  hour,  long  enough  to  collect  some  little 
bills;  the  bookkeeper  refused;  Robinson  went  out  and  came 
back  with  Mr.  Dwight,  and  showed  Dwight  lime  bills  that  he 
was  going  up  the  river  to  collect;  Dwight  said  "make  out  the 
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check;"  the  bookkeeper  commenced  writing  the  stub  of  the 
check,  and  wrote  it  to  F.  W.  Robinson  &  Co.;  Robinson  then 
told  him  to  make  the  check  to  currency,  which  he  did,  and 
delivered  it  to  him,  being  for  $400 ;  Eobinson  promised  to  re- 
turn the  money  in  two  hours;  was  to  collect  the  money  on  bills, 
for  lime;  previous  checks  were  to  F.  W.  Eobinson  &  Co.,  and 
were  indorsed  by  the  firm;  he  stated  that  Eobinson  told  him 
to  make  the  check  to  the  firm,  and  only  knows  who  composed 
the  firm  from  hearsay. 

It  was  admitted  the  firm  was  composed  of  F.  W.  Eobinson 
and  James  L.  Stark. 

The  defendant  introduced  in  evidence  a  letter  from  the 
plaintiffs,  dated  September  19,  five  days  after  the  money  was 
loaned,  of  the  following  purport:  "  F.  W.  Eobinson,  Dear  Sir: 
We  are  overdrawn  and  short.  Please  hand  in  the  $400  and 
oblige  yours,  etc."  He  also  put  in  evidence  a  notice  of  the 
dissolution  of  the  partnership,  dated  October  16,  1866,  and  a 
letter  from  plaintiffs  to  defendant  Stark,  of  the  date  of  October 
18,  1866,  which,  among  other  Jhings  not  pertinent  to  the  case, 
is  this: 

"  But  that  is  not  our  business  now;  it  is  $400  lent  your  con- 
cern the  14th  last  month.  "We  can't  very  well  see  how  you  can 
avoid  paying  it.  We  are  not  supposed  to  know  the  use  the 
money  was  put  to,  and  don't  now  pretend  to." 

He  also  introduced  a  portion  of  the  articles  of  copartnership 
as  follows: 

"  When  the  capital  stock  is  deemed  insufficient  to  carry  on 
the  business,  it  is  agreed  that  money  shall  be  raised  on 
the  *  note  of  the  firm,  made  payable  to  the  order  of  James  [434*] 
L.  Stark,  Jr.,  who  shall  indorse  the  same;  and  if  further 
security  is  required,  it  is  agreed  that  he  shall  obtain  it.  And 
it  is  agreed  that  neither  of  said  parties  shall  mingle  his  funds 
or  property  with  that  of  the  partnership,  nor  withdraw  any 
funds,  except  as  hereinafter  provided." 

This  was  all  the  evidence,  and  the  superior  court,  sitting  as  a 
jury,  found  for  the  plaintiff  $407  in  damages. 

The  evidence  admitted  by  the  court,  to  which  the  defendant 
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below  objected,  was  that  of  the  bookkeeper,  when  he  stated 
that  he  commenced  writing  on  the  stub  of  the  check,  and  wrote 
it  to  F.  W.  Robinson  &  Co.,  and  gave  the  form  in  which  it  was 
done. 

The  plaintiff  in  error  contends  this  was  improper,  as  there 
was  no  evidence  that  Robinson  or  the  firm  knew  of  this  stub, 
and  it  could  not  be  admitted  to  prove  an  indebtedness  against  a 
person  not  cognizant  of  it. 

There  is  no  proof  on  the  subject,  but  from  our  own  experi- 
ence we  know  it  is  a  very  general  custom  of  those  drawing 
checks  to  make  a  memorandum  on  the  stub  or  margin,  which 
is  left  in  the  check  book,  which  every  merchant  and  general 
dealer  keeps,  of  the  amount,  date  of  each  check,  and  in  whose 
favor  drawn,  and  such  an  entry,  in  connection  with  the  testimony 
here  offered,  would  be  evidence  of  the  transaction. 

The  question  is,  to  whom  was  the  credit  given?  The  firm  of 
Robinson  &  Co.  was  managed  by  Robinson,  and  they  had  been 
in  the  habit  of  borrowing  checks  of  the  defendants  in  error  to 
relieve  an  immediate  and  pressing  necessity,  which  every  busi- 
ness man  almost  is  under,  at  some  moment,  requiring  prompt 
means.  It  is  not  a  transaction  embraced  within  the  article  of 
copartnership  introduced  by  the  plaintiff  in  error,  nor  has  it 
any  thing  to  do  with  that.  The  borrowing  was  on  a  sudden 
emergency,  to  be  met  at  once,  and  to  be  returned  when  some 
lime  bills  could  be  collected,  which  were  expected  to  be  collected 
in  an  hour  or  so.  It  is  very  certain  the  defendants  in  error 
lent  the  check  on  the  credit  of  the  firm,  and  as  they  had 
[435*]  been  *  in  the  habit  of  doing,  and  the  testimony  of  the 
bookkeeper  in  regard  to  the  stub  of  the  check  was  proper, 
as  part  of  the  res  gestae «,  as  a  fact  wrhich  transpired  at  the  time, 
giving  character  to  the  transaction,  and  there  is  nothing  in  the 
article  of  copartnership  inhibiting  this  kind  of  borrowing.  The 
letter  addressed  to  Robinson  alone  has  no  particular  weight,  as 
Robinson  was  the  managing  man  of  the  concern,  and  an  order 
for  lime  would,  in  all  probability,  be  addressed  to  him,  as  the 
plaintiff  in  error  was  engaged  in  another  and  different  call- 
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ing,  and  mingling  but  little,  if  at  all,  in  any  of  the  business  of 
the  concern. 

Wq  think  the  court  did  not  err  in  finding  this  check  was  bor- 
rowed on  the  credit  of  the  firm,  and  plaintiff  in  error,  being 
one  of  the  firm,  ought  to  pay  it,  though  his  partner  may  not 
have  appropriated  the  proceeds  to  the  business  of  the  firm. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


John  Yocum  et  al.  vs.  Fanny  Benson. 

1.  Paktnekship  :     What  evidence  admissible  in  proof  of. 

Where  several  persons  were  sued  as  partners,  part  of  whom  by  plea  de- 
nied that  they  were  partners  in  trade  with  the  other  defendants ;  and, 
upon  the  trial,  the  court  permitted  to  be  read  in  evidence,  against  the 
objection  of  the  defendants  so  denying  the  partnership,  a  paper  pur- 
porting to  contain  a  list  of  the  stockholders  in  the  mercantile  asso- 
ciation, by  which  the  firm  was  styled,  in  which  list  appeared  the 
names  of  said  defendants,  in  the  handwriting  of  a  former  clerk  and 
member  of  the  association;  but  no  knowledge  of  the  existence  of 
such  paper  was  brought  home  to  said  defendants,  nor  proof  made 
that  their  names  were  signed  with  their  authority:  Held,  that  said 
paper  was  inadmissible  to  prove  that  said  defendants  were  members 
of  the  association. 

2.  Same  ;  Pleading  and  Evidence  :     Where  one  or  more  of  several  defend- 

ants plead,  denying  the  partnership.1 
Where  an  action  is  brought  against  several  as  partners,  some  of  whom 
are  defaulted,  and  each  of  the  others  files  a  several  plea  denying 
under  oath  that  he  is  a  partner  with  the  other  defendants  in  the  decla- 
ration mentioned,  such  denial  is  a  denial  of  the  partnership  alleged 
in  the  declaration,  and  it  is  erroneous  to  instruct  the  jury  for  the 
plaintiff  that  it  is  admitted  by  the  pleadings  that  all  the  defendants, 
except  those  so  denying  the  partnership,  are  partners  under  the  name 
of  the  association  by  which  they  are  styled,  and  that  if  they  find  the 
defendants  so  pleading  to  be  members  of  the  association,  they  should 
find  for  the  plaintiff.    A  partnership  between  all  the  defendants  hav- 

1  See  Stevenson  v.  Farnsworth,  12  Gilm.  715;  Warren  v.  Chambers,  12  111. 
124;  McKinney  v.  Peck,  28  id.  174;  Davis  v.  Scarit,  17  id.  202;  Tuel  v. 
Bowen,  78  id.  234. 
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ing  been  alleged  in  the  declaration,  and  traversed  under  oath,  the 
plaintiff  could  only  recover  by  proof  of  the  same  partnership  laid. 
The  default  of  a  part  of  the  defendants  did  not  dispense  with  proof 
of  their  joint  liability  in  order  to  charge  those  defendants  who 
pleaded  denying  the  joint  liability. 

Appeal  from  La  Salle.     Hon.  P.  Kimball  Leland,  J. 
Oliver  C.  Gray,  for  appellants. 
Leland  c&  Blanchard,  for  appellee. 

[436*]  *  Lawrence,  J.  This  was  an  action  of  assumpsit, 
brought  by  the  appellee  against  Yocum,  Jackson,  Heister 
and  Paul,  the  appellants,  and  sixteen  other  defendants,  all  of 
whom  were  sued  as  partners,  on  a  note  given  in  the  name  of 
the  American  Protective  Union,  No.  642,  and  signed  by  two 
of  the  defendants  as  directors. 

Sixteen  of  the  defendants  were  defaulted,  but  each  of  these 
appellants  filed  a  several  plea,  alleging  that  "  the  said  defendant 
was  not  a  partner  in  trade  with  the  other  defendants  in  said 
declaration  mentioned."  The  jury  found  the  issues  for  the 
plaintiff,  on  which  finding  the  court  rendered  judgment,  and 
the  four  defendants  above  named  appealed. 

On  the  trial,  the  court  permitted  to  be  read  in  evidence, 
against  the  objections  of  the  defendants,  a  paper  purporting  to 
contain  a  list  of  the  stockholders  in  this  mercantile  association, 
in  which  list  appear  the  names  of  these  appellants.  It  appears 
the  paper,  including  the  signatures,  was  in  the  handwriting  of 
a  former  clerk  and  member  of  the  association,  but  no  knowledge 
of  the  existence  of  such  a  paper  is  brought  home  to  these  ap- 
pellants. We  are  at  a  loss  to  perceive  upon  what  principle  of 
evidence  the  act  of  a  stranger,  in  signing  their  names  to  a 
paper,  without  authority,  so  far  as  the  proof  discloses,  can  be 
used  to  create  a  liability  against  them.  It  is  urged  by  counsel 
for  the  appellee,  that  the  making  this  list  was  the  act  of  de- 
fendants' clerk,  and  therefore  binding  upon  them.  But  the 
very  question  in  dispute  is,  whether  the  person  who  made  the 
list  was  the  clerk  of  the  appellants.  He  was  undoubtedly  the 
clerk  of  this  association,  but  whether  the  clerk  of  these  appel- 
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lants  —  that  is,  whether  these  appellants  were  members  of  the 
association  —  cannot  be  proved  by  a  paper  drawn  by  him,  and 
of  which  there  is  no  evidence  they  had  any  knowledge. 

*The  court  instructed  the  jury  for  the  plaintiff,  in  sub-  [437*] 
stance,  that  it  was  admitted  by  the  pleadings  all  the  de- 
fendants except  the  four  appellants  were  partners  in  trade  under 
the  name  of  this  association,  and  if  they  found  these  appellants 
were  members  of  the  association,  they  would  find  for  the  pjaintiff. 
Although  this  instruction  may  not  practically  have  misled  the 
jury,  yet  it  was  technically  wrong.  The  appellants  severally 
denied,  in  their  pleas,  that  they  were  in  partnership  with  the 
other  defendants.  This  was  a  denial  of  the  partnership  alleged 
in  the  declaration.  It  did  not  admit  the  existence  of  another 
partnership  between  all  the  other  defendants  except  the  defend- 
ant filing  the  plea,  because  no  such  partnership  had  been 
averred  in  the  declaration.  The  existence  of  the  partnership 
set  up  in  the  declaration  having  been  thus  denied  by  a  plea 
verified  by  affidavit,  it  devolved  on  the  plaintiff  to  prove  such 
partnership;  and  it  was  error  to  instruct  the  jury  that  the  pleas 
admitted  a  partnership  of  any  kind,  or  between  any  of  the  de- 
fendants. A  partnership  between  all  the  defendants  had  been 
alleged  in  the  declaration  as  the  foundation  of  the  action. 
That  averment  being  traversed  under  oath,  the  plaintiff  could 
recover  only  by  proof  of  the  same  partnership  laid  in  the  decla- 
ration. The  default  of  a  part  of  the  defendants  does  not  dis- 
pense with  proof  of  their  joint  liability  in  order  to  charge  those 
defendants  who  pleaded  denying  the  joint  liability. 

The  principle  is  clearly  stated  in  1  Chitty,  45,  with  a  refer- 
ence to  the  adjudged  cases. 

The  judgment  must  be  reversed. 

Reversed  and  remanded. 
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Israel  Underwood  vs.  Miles  White. 

1.  Instructions:    Need  not  be  repeated.1 

There  is  no  error  in  refusing  to  give  an  instruction,  which,  though  differ- 
ent in  language,  has  already  been  given  in  substance  in  a  former  in- 
struction. 

2.  Replevin:  Verdicts  in:  "Not  guilty." 

Where,  in  replevin,  the  defendant  pleaded  non  ctpit;  non  detinet;  that 
the  goods  were  not  the  property  of  the  plaintiff;  property  in  defendant ; 
and  property  in  third  persons ;  and  the  verdict  of  the  jury  was :  ''We, 
the  jury,  find  the  issues  for  the  defendant:  "  Held,  that  this  verdict 
was  not  the  same  as  "  not  guilty,"  but  was  a  finding  of  all  the  issues 
in  the  case  for  the  defendant. 

3.  Same:    Same, 

The  verdict  of  "  not  guilty  "  in  an  action  of  replevin  is  not  responsive  to 
any  issue,  but  that  defendant  has  not  taken  or  detained  the  property. 

4.  Same:     What  verdict  entitles  defendant  to  a  return  of  the  property. 
Where  the  verdict  of  the  jury  is:  "  We,  the  jury  find  the  issues  for  the 

defendant,"  among  which  is  an  issue  on  the  plea  of  property  in  the 
defendant,  the  defendant  is  entitled  to  be  restored  to  the  possession 
of  the  property. 

5.  Same:    Same. 

Where  the  issue  is  non  cepit,  and  it  is  found  for  the  defendant,  he  is  not 
entitled  to  a  return,  but  it  is  otherwise  when  the  right  of  property  is 
in  issue  by  traversing  the  plaintiff's  right  or  pleading  property  in 
another. 

Appeal  from  /Stephenson.     Hon.  Benjamin  R.  Sheldon,  J. 

This  was  an  action  of  replevin  brought  March  26,  1866,  by 
Underwood  against  White,  for  certain  cattle  and  hogs.  For 
two  years  prior  to  January  15,  1865,  Underwood  and  Fleming 
were  partners  with  one  Lee,  who  resided  in  Chicago,  in  buying 
and  selling  cattle  at  Lena,  111.  In  September,  1865,  Underwood 
and  Fleming  borrowed  of  White's  wife,  White  being  then  in  the 
army,  United  States  bonds  to  the  value  of  $1,011.20,  for  which 
amount  they  gave  their  joint  note  due  on  demand;  they  also 
bought  of  Mrs.  White,  on  credit,  several  hundred  bushels  of 
grain.  About  January  15,  1865,  Lee  withdrew  from  the  firm, 
leaving  the  indebtedness  to  appellee  on  the  note  and  for  the 

JSee  Bacon  v.  Cobb,  ante,  47;  McKichan  v.  McBean,  ante,  228. 
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grain  unpaid.  Fleming  afterwards  sold  and  delivered  the  prop- 
erty in  dispute,  as  the  partnership  property  of  Underwood  and 
Fleming,  receiving  in  part  payment  their  note  of  $1,011.20, 
the  balance  going  in  part  payment  of  their  indebtedness  for  the 
grain,  and  a  day  or  two  after  the  sale,  Underwood  replevied 
the  property  from  White.  On  the  trial  the  entire  conflict  of 
evidence  was  upon  the  point  whether,  at  the  time  of  the  sale  of 
the  property  by  Fleming,  Underwood  and  Fleming  were 
partners,  and  whether  Fleming  had  authority  to  make  the  sale. 
The  jury  found  the  issues  for  the  defendant,  on  'which  verdict 
judgment  was  rendered. 

Thomas  J.  Turner  and  James  J.  Neff,  for  appellant. 

H.  0.  Hyde  and  Burchard  <&  Barton,  for  appellee. 

*  "Walker,  J.     It  is  not  contested  that  the  evidence  [439*] 
is  so  conflicting  as  that  the  court  will  not  disturb  the 
finding  of  the  jury  because  it  is  against  the  weight  of   the 
evidence.      We  shall,  therefore,  pass  to  the  consideration  of 
other  questions  urged  for  a  reversal. 

It  is  insisted  that  the  court  below  erred  in  refusing  to  give 
appellant's  sixth  instruction.  Upon  an  examination  of  the 
record,  we  find  that  the  principle  it  contains  is  more  fully  and 
clearly  announced  in  his  fifth  instruction  than  it  is  in  the  in- 
struction refused.  It  has  been  so  repeatedly  held  by  this 
court,  that  the  court  trying  a  cause  need  not  repeat  an  instruc- 
tion, and  may  refuse  to  give  one  which  announces  the  same 
rule  of  law  given  in  another,  that  it  is  deemed  unnecessary  to 
refer  to  the  cases.  This  must  be  regarded  as  the  settled  doc- 
trine of  the  court,  and  we  therefore  decline  a  further  discussion 
of  the  rule  of  practice. 

It  is  also  urged  that  the  court  erred  in  refusing  appellant's 
seventh  instruction.  It  is  this:  "  If  you  find  the  circumstances 
under  which  Fleming  participated  in  the  profits  and  losses  of 
the  adventures  in  which  he  and  plaintiff  were  engaged,  are  such 
as  to  prove  that  Fleming  took  profits  and  shared  losses  in  the 
character  of  an  agent,  and  as  a  mere  compensation  for  his  labor 
and  services,  then  Fleming  had  no  power  to  sell,  and  could  not 

505 


440  OTTAWA, 


Underwood  vs.  White. 


give  a  good  title  to  the  defendant  for  the  property  in  dispute." 
The  principle  contained  in  this  instruction  is  clearly  announced 
in  appellant's  fifth  instruction,  which  was  given.  Although 
the  language  may  be  different,  still  it  unmistakably  asserts  the 
same  rule. 

It  is  argued  that  the  second  instruction  given  for  appellee  is 
erroneous,  and  was  calculated  to  mislead  the  jury.  It  informs 
the  jury,  that,  unless  appellant  had  proved  that  he  was  the  sole 
owner  of  the  property  and  was  entitled  to  its  exclusive  posses- 
sion, he  was  not  entitled  to  recover.  "We  do  not  see  that  this 
instruction  was  wrong  under  the  pleadings  and  evidence  in  the 
case.  Appellant  had  sued  as,  and  attempted  to  prove  that  he 
was,  the  sole  owner,  and  was  entitled  to  the  exclusive  possession 
of  the  property.  He  had  not  sued  to  recover  as  a  part- 
[440*]  ner  or  *  joint  owner,  or  as  being  entitled  to  hold  posses- 
sion with  another.  No  objection  is  perceived  to  this 
instruction. 

It  is  a^ain  insisted  that  the  court  below  erred  in  awarding  a 
return  of  the  property,  because  the  jury,  by  the  verdict  re- 
turned, failed  to  pass  upon  the  issue  formed  by  the  fifth  plea. 
The  first  plea  was  non  cepit;  the  second  was  non  detinet\  the 
third,  the  goods  were  not  the  property  of  the  plaintiff;  the 
fourth,  that  the  property  was  in  defendant,  and  fifth,  property 
in  third  persons.  The  verdict  of  the  jury  was,  "  We,  the  jury, 
find  the  issues  for  the  defendant."  It  is  urged  that  this  ver- 
dict is  the  same  as  "  not  guilty."  We  fail  to  perceive  the  anal- 
ogy. The  verdict  of  not  guilty  could  not,  by  any  fair  intend- 
ment, be  held  responsive  to  any  issues  but  that  defendant  had 
not  taken  or  detained  the  property,  but  the  verdict  in  this  case 
in  terms  states  that  it  finds  the  issues  for  defendant.  What 
issues?  Manifestly  all  in  the  case.  It  is  thus  apparent  that 
all  of  the  issues  were  passed  upon  and  found  for  the  defendant; 
and,  if  so,  no  reason  is  perceived  why  he  should  not  be  restored 
to  the  possession  of  the  property,  of  which  appellee  had  been 
wrongfully  deprived.  Where  the  issue  is  non  cejjit,  and  it  is 
found  for  the  defendant,  he  is  not  entitled  to  a  return,  but  it  is 
otherwise  when  the  right  of  property  is  in  issue,  by  traversing 
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the  plaintiffs  right,  or  pleading  property  in  another.      Vose  v. 
Hart,  12  111.  378.     The  judgment  is  affirmed. 
Judgment  affirmed. 


William  M.  Larrabee  vs.  B.  Hutchins  Badger. 

1.  Agency  :    Liability  of  agent  to  principal  for  failure  to  purchase  stock  in 

principal's  name. 
When  one  person  advances  money  to  another  with  which  to  purchase  a 
certain  number  of  shares  of  railroad  stock  for  the  former,  and  the  latter 
buys  the  stock  in  his  own  name,  and  afterwards  sells  the  stock  and  ap- 
propriates the  proceeds  to  his  own  use,  all  without  the  knowledge  or 
consent  of  the  party  so  advancing  the  money;  and  upon  his  demand- 
ing the  delivery  of  the  stock  or  the  refunding  of  the  money  so  ad- 
vanced, the  demand  is  refused,  the  party  advancing  the  money  has 
his  election  either  to  sue  for  the  failure  to  purchase  in  his  name  and 
the  nondelivery  of  the  stock,  or  for  the  money  so  advanced,  with  in- 
terest. The  relation  of  the  defendant  to  the  plaintiff  in  such  case  is 
not  that  of  a  vendor  of  stock  to  plaintiff,  but  that  of  agent. 

2.  Measure  op  Damages  :     On  contract  to  deliver  chattels  or  stocks.1 
Where  an  action  is  brought  for  a  breach  of  a  contract  to  deliver  chattels 

or  stocks  which  have  been  paid  for  by  the  purchaser,  the  market 
value  of  the  article  at  the  time  stipulated  for  delivery  is  the  measure 
of  damages. 

3.  Same  :    In  action  for  money  advanced  to  an  agent  for  investment  in  a 

particular  way. 
But  where  the  action  is  brought  for  money  advanced  to  and  received  by 
another  as  agent,  to  invest  the  same  for  the  principal  in  the  purchase 
of  stocks,  and  the  agent  purchases  the  stocks  in  his  own  name,  and 
afterwards  sells  them  and  appropriates  the  proceeds  to  his  own  use, 
without  the  knowledge  or  consent  of  his  principal,  the  measure  of 
damages  is  the  amount  of  money  so  advanced  and  the  interest  thereon. 

Appeal  from  Cook.     Hon.  E.  S.  Williams,  J. 

E.  W.  Evans,  for  the  appellant,  cited  on  the  question  of  the 
measure  of  damages,  Shepherd  v.  Hampton,  3  Wheat.  200; 
Sedgwick  on  Damages,  283;  Bush  v.  Canjleld,  2  Conn.  485; 
Smethers  v.   Wolston,  5  Watts  &  Serg.  106 ;  Bank  of  Mont- 

1  See  Sleuter  v.  Wallbaum,  ante,  43. 
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gomery  v.  Reeve,  26  Perm.  St.  143 ;  Raivdo?i  v.  Barton,  4  Tex. 
289;  Calvitt  v.  McF addon,  13  id.  324;  Cannon  v.  Folson, 
2  Iowa,  101;  Harrison  v.  Harrison,  1  Car.  &  P.  412;  Mc- 
Arthur  v.  Seaforth,  2  Taunt.  257;  Williams  v.  Archer,  5  Man. 
Gr.  &  Scott,  318;  Owen  v.  Routh,  14  0.  B.  326;  Shepherd  v. 
Johnston,  2  East,  211;  Downs  v.  Ruck,  1  Starkie,  318;  West 
v.  Wentworth,  3  Conn.  82;  Clark  v.  Pinney,  7  id.  682; 
Commercial  Rank  v.  Kortwright,  22  "Win.  384.  Counsel  also 
distinguished  this  case  from  that  of  Smith  et  al.  v.  Runlap,  12 
111.  192,  and  Smethers  v.  Wolston,  5  W.  &  S.,  which  apply 
only  to  cases  where  the  action  is  for  breach  of  contract. 

[441*]  *Breese,  C.  J.  This  was  an  action  of  assumpsit  in 
the  Cook  circuit  court,  brought  by  William  M.  Larra- 
bee against  B.  Hutchings  Badger,  to  recover  back  $2,000  and 
the  interest  thereon,  which  the  plaintiff  had  entrusted  to  the 
defendant  to  purchase  for  him  stock  of  the  Chicago  and  Alton 
Railroad  company.  The  money  was  advanced  by  the  plaintiff 
on  the  17th  of  March,  1866.  The  order  was  to  purchase  with 
the  money  200  shares  of  the  stock  for  the  plaintiff,  to  be  pur- 
chased by  the  defendant  in  the  city  of  New  York. 

On  the  19th  of  March,  1866,  the  defendant  notified  the 
plaintiff,  by  letter  of  that  date,  that  he  had  bought  for  him, 
for  his  account  and  risk  in  New  York,  200  shares  of  Chicago 
and  Alton  common,  at  89J-. 

On  the  4th  of  April  following  the  plaintiff  made  a  demand 
on  the  defendant  for  this  stock,  and  on  the  refusal  of  the 
defendant  to  deliver  it  to  him,  the  plaintiff  then  demanded  a 
return  of  his  money.  This  the  defendant  refused,  saying  he 
had  failed  and  had  made   an  assignment,  and  was  unable    to 

comply  with  the  demand. 
[442*]  *  It  appeared  from  the  testimony  of  Samuel  C.  Smith, 
who  had  been  the  bookkeeper  of  the  defendant,  and 
called  as  a  witness  by  him,  that  he  knew  the  fact  of  this  advance 
by  plaintiff  to  defendant  of  $2,000,  and  of  the  defendant's  buy- 
ing the  stock,  which  was  done  by  telegraph  in  New  York  in  the 
name  of,  and  for  the  benefit  of  the  defendant,  but  passed  on 
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the  defendant's  books  to  the  credit  of  the  plaintiff  at  the  time 
of  the  purchase.  On  the  3d  of  April  the  defendant  made  an 
assignment;  the  witness  was  appointed  assignee,  and  had  taken 
charge  of  all  the  assets  of  the  defendant,  which  consisted  chiefly 
of  office  furniture.  The  witness  further  stated  that,  on  the  4th 
of  April,  1866,  the  stock  of  this  road  had  depreciated  in  the 
market  from  the  price  paid  for  it  when  bought  by  the  defend- 
ant in  the  previous  March,  and  that  the  market  value,  on  the 
3d  of  April,  of  the  200  shares,  was  about  $936. 

This  witness  stated  on  his  cross-examination  that,  on  the 
3d  or  4th  of  April,  the  200  shares  had  been  sold  in  New  York, 
and  the  proceeds,  whatever  they  were,  placed  to  the  credit  of 
the  defendant;  the  sale  was  made  by  telegram  to  the  stock 
broker  in  New  York,  sent  from  Chicago  on  the  3d  of  April ; 
that  the  plaintiff's  name  nowhere  appeared  on  the  books  of 
the  broker  in  New  York,  but  that  the  whole  business  was 
done  in  the  name  of  the  defendant,  which  was  the  customary 
way  of  doing  business  of  that  character  by  stock  brokers  in 
Chicago. 

On  these  facts,  the  court  trying  the  cause  without  a  jury 
found  for  the  plaintiff  and  assessed  his  damages  at  $926. 

A  motion  for  a  new  trial  was  made  by  the  plaintiff  and  over- 
ruled by  the  court,  to  which  the  plaintiff  excepted,  and  he 
brings  the  record  to  this  court  by  appeal  to  reverse  the  judg- 
ment entered  on  this  finding. 

We  have  not  been  favored  with  any  argument  on  behalf  of 
appellee,  and  decide  the  case  on  the  law,  as  we  understand  it, 
without  any  aid  from  that  quarter. 

We  understand,  from  the  argument  of  appellant,  that  this 
case  had  been  considered  analagous  to  that  of  Smith  et  al  v. 
Dunlajp,  12  111.  184. 

*  That  case  is  wholly  unlike  this.  Here  the  plaintiff  [443*] 
had  advanced  $2,000  to  the  defendant,  with  which  the 
defendant  was  to  buy  two  hundred  shares  of  stock  in  the  Chi- 
cago and  Alton  railroad  for  the  plaintiff.  The  proof  is,  the 
defendant  bought  the  stock  in  his  own  name  and  had  the  same 
placed  to  his  credit  in  New  York,  and  that  the  name  of  the 
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plaintiff  did  not  appear  in  the  transaction,  and  that  defendant 
sold  this  stock  and  appropriated  the  proceeds  to  his  own  use, 
and  all  without  the  knowledge  or  consent  of  the  plaintiff. 

All  the  cases  referred  to  by  the  court,  in  the  case  in  12 
Illinois,  were  brought  for  breach  of  contract,  for  the  non- 
deli  very  of  the  article  contracted  for.  Here,  the  demand  made 
by  the  plaintiff  on  the  defendant  was  in  the  alternative,  to 
deliver  the  stock  or  refund  the  money  advanced  with  which 
it  was  purchased.  This  action  is,  substantially,  not  for  a 
breach  of  contract  in  failing  to  deliver  a  certain  number  of 
shares  of  stock,  but  for  the  money  advanced  for  that  purpose. 
Under  the  facts  proved,  it  seems  to  us  that  the  plaintiff  had 
this  election,  either  to  sue  for  the  failure  to  purchase  in  plaint- 
iff's name,  and  the  non-delivery  to  him  of  the  stock,  or  to  de- 
mand that  his  money  should  be  refunded  to  him  with  interest. 
The  latter  course  was  adopted,  and  this  suit  is  brought  for  the 
money,  and  the  measure  of  damages  which  should  be  meted 
out  to  the  plaintiff  is,  the  money  he  advanced,  plus  the  interest 
thereon.  The  facts  do  not  show  a  contract  for  the  purchase  and 
delivery  of  stock,  but  an  undertaking  on  the  part  of  the  defend- 
ant that  he  will  buy  two  hundred  shares  of  stock  for  the  plaint- 
iff, and  with  the  plaintiff's  money.  This  is  the  whole  extent  of 
the  contract;  and,  on  failure  to  buy  for  plaintiff,  and  by  appro- 
priating the  money  to  his  own  use,  justice  would  seem  to  de- 
mand, on  his  failure  to  buy  the  stock  as  instructed,  the  defend- 
ant should  refund  the  money  with  interest. 

This  distinction  pervades  all  the  books:  that,  where  the  action 
is  brought  on  the  contract  to  deliver  chattels  or  stocks,  the 
market  value  of  the  article,  at  the  time  of  delivery,  is  the  meas- 
ure of  damages ;  but  where  it  is  brought  for  the  money 
[444*]  *  advanced,  the    amount  of   money  and   the    interest 
thereon  is  the  measure  of  damages. 

The  position  this  defendant  occupies  in  relation  to  the 
plaintiff  most  clearly  is,  not  that  of  a  vendor  of  stock  to  plaint- 
iff, but  as  an  agent,  who  has  received  of  the  plaintiff  $2,000  to 
invest  for  him  in  a  particular  way.  By  executing  the  trust,  the 
defendant  would  have  discharged  himself  from  liability;  but  it 
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was  no  execution  of  it  to  buy  and  sell  the  stock  in  his  own 
name  and  for  his  own  use,  without  authority,  and  he  must  now 
account  for  the  $2,000.  The  measure  of  damages  is  the  money 
advanced  and  the  interest  thereon,  under  the  facts  as  they  ap- 
pear in  this  record. 

The  judgment  of  the  circuit  court  is  reversed  and  the  cause 
remanded  for  other  proceedings  consistent  with  this  opinion. 

Judgment  reversed. 


George  Lamparter  vs.  August  "Wallbaum. 

1.  Landlord  and  Tenant:     Tenant's  rights  not  impaired  by  entry  of 

landlord  to  make  repairs. 
A  tenant  does  not  lose  possession  of  the  demised  premises  in  any  sense 
that  would  impair  his  own  rights,  merely  because  a  person  enters 
under  the  direction  of  the  landlord,  to  make  repairs  or  improvements. 

2.  Same:    Same. 

Where,  during  the  occupancy  of  a  store  by  a  tenant,  the  landlord  em- 
ployed a  person  to  excavate  a  cellar  underneath  it,  the  building, 
meanwhile,  being  raised  and  placed  on  posts:  Held,  that  the  party 
excavating  the  cellar  had  no  exclusive  possession  thereof;  he  was 
only  there  for  the  purpose  of  excavating  it,  and  his  possession  was 
consistent  with  the  continued  possession  of  the  tenant  of  the  store, 
who  was  not  thereby  ousted  by  such  party;  and  the  tenant  still  had 
the  right  to  go  upon  any  part  of  the  premises  held  by  him  under  the 
owner,  and,  having  that  right,  his  clerk  or  servant  had  the  same  right, 
if  made  necessary  by  the  duties  of  his  employment. 

3.  Negligence  : J    Injuries  to  tenant's  servant  through  negligence  in  one 

making  repairs  by  landlord's  direction. 
Where,  during  the  occupancy  of  a  store  by  a  tenant,  the  landlord  em- 
ployed the  defendant  to  excavate  a  cellar  underneath  it,  the  building 
meanwhile  being  raised  and  placed  on  posts;  and  while  defendant's 
servants  were  excavating,  the  hat  of  a  lady  customer  of  the  store,  who 
was  passing,  blew  off  and  fell  into  the  cellar,  whereupon  she  stepped 
into  the  store  and  requested  the  plaintiff,  who  was  the  clerk  of  the 
tenant,  to  go  into  the  cellar  and  bring  her  her  hat;  he  went  and  while 
there  the  building  fell  and  injured  him,  and  he  brought  suit  to  re- 
cover damages  for  the  injuries  so  received,  on  the  ground  of  negli- 
gence in  the  manner  of  making  the  excavation :    Held,  that  the  act 

1  See  Schwartz  v.  Gilmore,  post,  455. 
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of  recovering  the  lady's  hat,  besides  being  required  by  ordinary 
courtesy  and  kindness,  was  in  the  line  of  plaintiff's  duty  as  clerk; 
that  he  had  the  right  to  enter  the  cellar  for  that  purpose,  using  reason- 
able care  and  prudence,  and  not  obstructing  the  work  of  the  defend- 
ant; and  that,  if  the  injury  was  occasioned  by  the  carelessness  of  the 
defendant  or  his  employees  in  excavating,  the  defendant  was  liable 
therefor,  unless  the  plaintiff,  by  his  own  fault  or  negligence,  had 
materially  contributed  to  the  injury. 

Error  to   Superior   Court  of  Chicago.      Hon.  Joseph  E. 
Gary,  J. 

Copeland  <&  Cram,  for  plaintiff  in  error. 
Hervey,  Anthony  <&  Gait,  for  defendant  in  error. 


[MS*]  *  Lawrence,  J.  The  defendant  Wallbaum  was  em- 
ployed by  the  owner  of  a  building,  occupied  as  a  store 
in  the  city  of  Chicago,  to  excavate  a  cellar  underneath  it.  The 
building  had  been  raised  and  placed  on  posts.  While  the  de- 
fendant's servants  were  excavating,  a  lady,  who  was  a  customer 
of  the  store,  was  passing,  and  in  doing  so  her  hat  blew  off  and 
fell  into  the  cellar.  She  stepped  into  the  store  and  requested 
the  plaintiff,  who  was  the  clerk,  and  at  the  time  was  alone,  to 
go  into  the  cellar  and  bring  her  hat.  He  went,  and  while 
there  the  building  fell  and  injured  him.  To  recover  damages 
for  these  injuries  he  brought  this  suit.  The  declaration  charges 
negligence  against  the  defendant  in  the  manner  of  mak- 
[446*]  ing  the  excavation,  and  evidence  *was  offered  for  the 
purpose  of  proving  it.  After  the  proof  was  heard,  the 
court  gave  the  following  instruction  for  the  defendant: 

"The  court  instructs  the  jury,  as  matter  of  law,  that,  it 
being  admitted  in  this  case  that  the  plaintiff  in  this  cause,  a 
clerk  of  the  occupant  of  the  store  in  the  building  which  fell, 
and  there  at  the  time  of  the  injuring  the  plaintiff,  was  under 
the  building  when  it  fell  for  a  purpose  not  connected  with  his 
duties  as  such  clerk,  and,  in  consequence  of  being  under  the 
building,  received  the  injuries  complained  of,  then  the  jury  are 
instructed  that  the  plaintiff's  duty  as  such  clerk  did  not  require 
or  justify  him  in  going  under  the  building  for  the  purpose  ad- 
mitted, and  therefore  the  court  instructs  the  jury  that  the  plaint- 
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iff  in  this  case,  under  the  facts  admitted,  cannot  recover,  and  the 
jury  should  find  for  the  defendant." 

It  will  be  observed  the  court,  in  taking  the  case  from  the  jury 
on  the  agreed  facts,  referred  to  in  the  foregoing  instruction, 
holds  the  plaintiff  to  have  had  no  right  to  go  under  the  build- 
ing for  the  purpose  specified,  and  that  he  was  injured  in  conse- 
quence of  his  own  wrongful  act,  and  cannot  therefore  recover. 
In  this  view  we  cannot  concur.  The  defendant  had  no  exclusive 
possession  of  the  cellar  where  he  was  excavating.  He  was  there 
only  for  that  purpose,  and  his  possession  was  consistent  with  the 
continued  possession  of  the  plaintiff's  employer,  who  had  the 
store.  The  latter  was  not  ousted  by  the  defendant.  He  had 
still  the  right  to  go  upon  any  part  of  the  premises  held  by  him 
under  the  owner,  and  having  that  right  himself,  his  clerk  or  ser- 
vant had  the  same  right,  if  made  necessary  by  the  duties  of  his 
employment. 

The  person  who  lost  her  hat  is  described  in  the  record  as  "  a 
lady  customer  of  the  store."  She  requested  the  clerk  to  pro- 
cure it  for  her,  a  thing  doubtless  of  difficult  accomplishment 
for  herself  in  consequence  of  the  character  of  the  excavation. 
Not  only  ordinary  courtesy  and  kindness  required  the  clerk  to 
comply,  but  compliance  was  required  by  a  proper  regard  for 
the  interests  of  his  employer.  It  hardly  needs  to  be  re- 
marked, *  that  the  interest  of  the  master  of  a  retail  shop  [447*] 
imposes  upon  his  employees  the  duty  of  civility  towards 
the  public  at  large,  and  especially  towards  those  who  deal  with 
him.  It  would  have  been  an  act  of  gross  incivility  on  the  part 
of  this  clerk  if  he  had  refused  to  procure  the  lady's  hat,  and 
would  doubtless  have  met  the  severe  censure  of  his  employer. 
In  this  view  of  the  case,  this  instruction  errs  in  telling  the  jury 
that  the  plaintiff 's  duty  as  clerk  did  not  justify  him  in  going 
under  the  building.  He  was  there  in  the  right  and  interest  of 
his  employer,  who  had  not  lost  possession  by  the  entry  of  de- 
fendant for  the  purpose  of  excavation.  A  tenant  does  not  lose 
possession  in  any  sense  that  would  impair  his  own  rights,  merely 
because  a  person  enters  under  the  direction  of  the  landlord  to 
make  repairs  or  improvements. 
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This  instruction  for  the  defendant  should  have  been  refused, 
and  the  jury  should  have  been  told  that,  if  the  injury  complained 
of  was  shown  by  the  evidence  to  have  been  occasioned  by  the 
carelessness  of  the  defendant  or  his  employees  in  excavating, 
they  should  find  for  the  plaintiff,  unless  they  believed,  from  the 
evidence,  that  the  plaintiff  by  his  own  fault  or  negligence  ma- 
terially contributed  to  the  injury;  and  that  he  had  the  right  to 
enter  the  cellar  for  the  purpose  stated  in  this  record,  using  rea- 
sonable care  and  prudence  and  not  obstructing  the  work  of  the 
defendant. 

The  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded 


Riley  Ross  et  al.  vs.  Alexander  Demoss. 

1.  Witnesses  :    Attorneys  as  witnesses  for  their  own  clients. 

It  is  of  doubtful  professional  propriety  for  an  attorney  to  become  a  wit- 
ness for  his  client  without  first  entirely  withdrawing  from  any  further 
connection  with  the  case ;  and  an  attorney  occupying  the  attitude  of 
both  witness  and  attorney  for  his  client,  subjects  his  testimony  to  criti- 
cism if  not  suspicion,  and  especially  so,  where  a  large  conditional 
fee  depends  upon  his  evidence. 

2.  Moktgages  :     Once  a  mortgage,  always  a  mortgage. 

It  is  a  familiar  maxim  in  equity,  that  once  a  mortgage,  always  a  mort- 
gage until  foreclosed,  or  barred  in  some  other  mode. 

3.  Same  :    Same;  mortgagee  cannot  'purchase  at  his  own  sale. 

When  a  mortgagee,  through  his  son,  purchases  the  land  when  offered  for 
sale  by  the  mortgagee  under  the  power  of  sale  contained  in  the  mort- 
gage, the  sale  is  inoperative,  and  does  not  change  the  relations  of  the 
parties. 

4.  Same  :     When  the  presumption  arises  that  a  purchase  is  by  the  mortgagee. 
When  the  mortgagee  sells  under  the  power  contained  in  the  mortgage, 

and  his  son  becomes  the  purchaser  at  the  sale  and  soon  after  conveys 
to  the  mortgagee,  no  purchase  money  being  shown  to  have  passed  on 
either  occasion,  the  inference  is  not  a  strained  one,  that  it  is  in  fact  a 
purchase  by  the  mortgagee. 

5.  Same  :    Effect  of  receipt  by  mortgagee  of  payments  on  the  debt,  after  the 

sale. 
So,  where  the  mortgagee  receives  payments  on  the  debt  after  the  sale, 
this  shows  that  he  still  regards  and  treats  it  as  a  mortgage,  and  equity 
will  so  treat  and  enforc?  it. 
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Error  to  Livingston.     Hon.  Charles  R.  Starr,  J. 
Charles  J.  Seattle,  for  plaintiffs  in  error. 
Fleming  c&  Pillshury,  for  defendant  in  error. 

*  Lawrence,  J.  This  was  a  suit  in  equity,  brought  by  [448*] 
Alexander  Demoss,  in  the  Livingston  circuit  court, 
against  Riley  Ross,  Margaret  Wood,  Daniel  J.  Wood  and  Ben- 
jamin W.  Gray,  to  have  a  mortgage  satisfied,  and  the  lands  re- 
conveyed  to  complainant.  It  appears  that  defendant  in  error, 
in  April,  1858,  executed  a  mortgage  with  a  power  of  sale,  to 
secure  to  William  Ross  $68,  on  forty  acres  of  land.  That  sub- 
sequently, in  September  of  the  same  year,  to  secure  the  further 
sum  of  $300,  defendant  in  error  executed  a  mortgage  on  another 
tract  of  land,  containing  seventy-five  acres,  to  William  Ross, 
with  power  of  sale. 

That  in  the  month  of  October,  1859,  Ross  advertised  and  sold 
the  land,  and  Riley  Ross,  his  son,  became  the  purchaser;  that 
in  the  following  January,  Riley  Ross  reconveyed  the  lands  to  his 
father  for  the  expressed  consideration  of  $365  and  a  few  cents; 
that  William  Ross  died  in  the  month  of  September,  1860,  in- 
testate, leaving  Riley  Ross  and  Margaret  Wood,  who  was  the 
wife  of  Daniel  J.  Wood,  his  heirs ;  and  that  Gray  subsequently 
became  the  administrator  of  his  estate. 

*  It  is  alleged  in  the  bill  that  the  sale  by  Ross  was  [449*] 
not  intended  to  be  a  foreclosure  of  these  mortgages,  but 
that  it  was  at  the  time  agreed  that  defendant  in  error  should 
have  further  time  to  pay  and  redeem  the  lands;  and  that  all 
of  the  money  for  which  the  mortgages  were  given  had  been 
fully  paid. 

On  the  trial  below  the  evidence  was  conflicting,  but  it  seems 
to  preponderate  in  favor  of  the  decree.  The  weight  of  the  evi- 
dence of  Garner  is  somewhat  impaired  from  the  fact  that  he 
was  proved  to  have  been  one  of  the  attorueys  in  the  case,  and 
had  a  conditional  fee,  dependent  on  the  result  of  the  suit.  It 
is  of  doubtful  professional  propriety  for  an  attorney  to  become 
a  witness  for  his  client,  without  first  entirely  withdrawing  from 
any  further  connection  with  the  case;  and  an  attorney  occu- 
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pjing  the  attitude  of  both  witness  and  attorney  for  his  client, 
subjects  his  testimony  to  criticism  if  not  suspicion ;  but  where 
the  half  of  a  valuable  farm  depends  upon  his  evidence,  he 
places  himself  in  an  unprofessional  position,  and  must  not  be 
surprised  if  his  evidence  is  impaired.  "Whilst  the  profession  is 
an  honorable  one,  its  members  should  not  forget  that  even 
they  may  so  act  as  to  lose  public  confidence  and  general  re- 
spect. Although  the  evidence  of  this  witness  may  be  im- 
paired, still  other  witnesses  whose  motives  do  not  seem  to  op- 
erate against  their  credibility,  strongly  support  and  corroborate 
his  testimony. 

It  seems  that  Ross,  in  his  life-time,  and  shortly  before  his 
death,  stated  repeatedly,  and  to  different  persons,  that  there 
were  but  thirty  or  thirty-five  dollars  due  on  the  debts  for  which 
the  land  was  mortgaged.  It  appears  that  he  stated  to  Asa 
Demoss  that  there  were  thirty- four  dollars  behind.  This  seems 
to  have  been  perhaps  two  or  three  months  before  his  death, 
and  after  the  sale.  He  said  he  was  glad  that  Demoss  was  so 
near  out,  and  it  was  not  the  understanding  that  he  was  to  keep 
the  place,  and  he  did  not  want  it.  Rollings  swears  that  four 
or  five  days  before  Ross'  death,  he  said  to  witness  he  was  going 
to  do  what  was  right  with  Demoss;  that  he  said  there  were  but 
thirty-five  dollars  due;  that  he  had  received  from  Demoss  two 

colts  and  a  cow;  that  he  understood  from  Ross,  that 
[450*]  there  *  were  but  thirty  or  thirty-five  dollars  due  on  the 

mortgage.  Yomans  testified  that  in  the  summer  before 
Ross'  death,  he  said  to  witness  that  he  was  to  get  the  rent  that 
fall,  and  it  would  pay,  and  perhaps  more  than  pay,  what  was 
due  him,  and  that  the  farm  of  defendant  in  error  was  referred 
to  at  the  time,  and  that  Ross'  reply  was  to  a  question  asked  by 
witness,  whether  defendant  in  error  was  about  to  redeem  his 
property.  Garner  swears  that  Ross  and  Demoss  came  to  him 
to  get  a  deed  prepared,  con veying  the  premises;  that  Ross 
stated  that  he  had  received  of  Demoss  two  colts  and  a  cow, 
and  there  were  but  thirty  or  thirty-five  dollars  due  on  the  debt; 
that  he  prepared  a  deed,  but  when  he  found  Ross  soon  after, 
he  was  not  in  a  condition  to  execute  the  deed;  and  it  appears 
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that  all  of  these  declarations  and  admissions  were  made  by 
Ross  after  the  sale  of  the  premises,  and  they  had  been  conveyed 
to  him. 

The  evidence  shows  that,  when  the  deed  was  presented  to 
Ross  to  execute,  he  refused,  saying  to  Garner  that  he  had  kept 
him  drunk  for  three  weeks  to  get  him  to  execute  it,  but  he  did 
not  intend  to  do  it;  that  he  intended  the  place  for  his  son. 
Lucy  Robinson  testified  that  Ross  had  been  beastly  drunk  for 
two  weeks  before  his  death.  Mrs.  Mary  Haner  testified  that 
defendant  in  error  came  to  Ross'  house  just  before  he  died,  and 
wanted  to  know  where  he  should  put  the  rent  corn.  John 
Wood,  a  brother  of  Daniel  J.  Wood,  swears  that  he  heard  a 
conversation  between  Ross  and  defendant  in  error  in  the  sum- 
mer of  1860,  during  harvest,  in  which  Ross  claimed  that  he 
had  proceeded  according  to  law  in  selling  the  property ;  that 
he  said  to  defendant  in  error  that  he  had  time  enough  to  pay 
up  the  debt,  but  had  failed.  Gorbet  testified  that  he  heard 
defendant  in  error  conversing  with  Ross,  and  wanted  more 
time  to  pay  a  mortgage  on  his  land,  and  Ross  replied  he  needed 
money  and  did  not  see  how  he  could  extend  the  time  for  pay- 
ment. That  after  Ross  died  he  heard  defendant  in  error  say 
he  owed  Ross  about  three  hundred  dollars,  and  it  might  lead 
to  trouble. 

William  Wood  testifies  that  he  was  present  when  Garner 
presented  the  deed  for  Ross  to  execute,  and  he  refused, 
saying  *he  would  not  until  the  money  was  paid;  that  [451*] 
only  about  thirty  dollars  had  been  paid,  and  from  three 
to  four  hundred  dollars  was  still  due.  That  this  was  just  before 
Ross'  death.  That  defendant  in  error  said  to  him  after  Ross' 
death  that  he  owed  him  $300,  and  had  not  got  the  matter  ar- 
ranged. Funk  testifies  that  he  went  with  Ross  to  see  defend- 
ant in  error  to  buy  some  colts,  but  he  regarded  the  price  too 
high  and  refused  to  take  them. 

In  so  much  conflict  in  testimony,  it  is  hard  to  determine  with 
absolute  certainty  as  to  what  is  proved.  But,  upon  a  careful 
examination  of  all  that  is  in  the  record,  we  are  strongly  im- 
pressed with  the  belief  that  the  weight  is  decidedly  in  favor  of 
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the  continuance  of  the  mortgage  and  its  ultimate  payment  by 
defendant  in  error.  It  is  a  familiar  maxim  in  equity,  that  once 
a  mortgage  always  a  mortgage  until  foreclosed,  or  barred  in 
some  other  mode.  And  when  we  find  a  mortgagee  selling 
under  a  power,  and  his  son  becoming  the  purchaser  at  the  sale 
and  soon  after  conve}Ting  to  the  mortgagee,  and  no  purchase 
money  shown  to  have  passed  on  either  occasion,  the  inference 
would  not  be  a  strained  or  unreasonable  one,  that  it  was  in  fact 
a  purchase  by  the  mortgagee.  And  if  so,  he  could  not  make  a 
binding  purchase  at  his  own  sale.  Here  seems  to  have  been 
property  sold,  worth  at  the  time  from  two  to  three  thousand 
dollars  or  more,  for  but  little  if  any  more  than  three  hundred 
and  fifty  dollars;  and  that,  too,  to  his  son,  who,  within  two 
months  and  about  a  half,  reconveys  to  his  father. 

If  Ross,  through  his  son,  purchased  the  land  when  he  offered 
it  under  the  mortgage,  the  sale  was  inoperative,  and  did  not 
change  the  relations  of  the  parties.  We  think  it  may  be 
safely  inferred  that  such  was  the  fact  from  the  course  that  was 
adopted.  And  we  think  that  Ross  so  regarded  it,  or  why  after- 
ward receive  the  two  colts  and  the  cow  on  this  debt.  Yomans 
states  he  admitted  to  him  that  he  had  received  them  on  the 
debt.  From  this  no  other  inference  can  be  drawn  than  Ross 
regarded  and  treated  it  as  a  mortgage  even  after  the  sale,  and 
received  a  payment  on  the  claim,  and  it  is  but  equitable  to 

carry  out  his  understanding  of  the  matter  by  permitting 
[452*]  Demoss  to  redeem.     *By  receiving  payments  on  the 

debt  after  the  sale,  Ross  gave  character  to  the  trans- 
action and  stamped  it  a  mortgage,  and  equity  will  so  treat  and 

enforce  it. 

Under  such  circumstances  we  may  well  suppose  the  mort- 
gagee would  not  have  the  conscience  to  claim  the  land  in  fee, 
but  that  he  would  use  his  changed  position  to  hasten  the  pay- 
ment of  the  mortgage  debt.  Hence  his  repeated  admissions  of 
its  still  being  a  mortgage,  and  his  treating  the  rents  as  a  pay- 
ment on  the  debt.  All  seem  to  concur,  the  witnesses  of  plaint- 
iffs in  error  as  well  as  the  others,  that  Ross,  up  to  within  a  few 
days  of  his  death,  claimed  that  defendant  in  error  was  owing 
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him.  And  there  is  no  evidence  in  this  record  that  any  other 
indebtedness  ever  existed  between  them  but  this  mortgage  debt. 

It  appears  that  he  went  to  purchase  the  colts,  and  although  he 
did  not  buy  them  at  that  time,  still  he  subsequently  said  he  had 
bought  them.  The  fact  that  he  had  previously  proposed  to  pur- 
chase the  colts,  renders  his  declaration  that  he  had,  reasonable, 
and  it  is  highly  probable  it  was  true.  And  the  fact  that  defend- 
ant in  error  went  to  Ross  to  learn  where  he  should  deliver  the 
rent  corn  does  not  conflict  with,  but  is  entirely  consistent  withthe 
testimony  of  Yomans,  who  says  Ross  stated  he  had  received  the 
colts  and  a  cow,  and  that  the  rent  of  the  ensuing  fall  would  pay 
the  debt.  It  is  true,  the  testimony  of  witnesses  that  defendant 
in  error  admitted  after  Ross'  death  that  he  was  owing  $300  on 
the  mortgage,  is  wholly  irreconcilable  with  the  evidence  of  wit- 
nesses that  all  but  $30  or  $35  had  been  paid.  In  such  a  con- 
flict the  only  course  is  to  reject  such  portion  as  seems  to  be  un- 
worthy of  belief.  The  circuit  judge  has  better  means  of  de- 
termining which  class  of  witnesses  are  the  most  worthy  of 
credit  than  we  possess.  In  this  case  he  has  given  credit  to  the 
testimony  of  the  witnesses  of  defendant  in  error,  and  we  are 
unable  to  see  that  he  erred  in  that  conclusion. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


*  Daniel  R.  Brandt  vs.  William  Y.  Daniels.  [453*] 

Chattel  Mortgage  :  Waiver  thereof,  or  estoppel  to  set  up  same  as  against 
a  bona  tide  purchaser. 
H.,  the  owner  of  chattels  subject  to  a  mortgage  to  D.,  sold  the  same, 
with  D.'s  consent  (who  relied  upon  the  verbal  promise  of  H.'s  vendee 
to  pay  the  mortgage  debt  in  ninety  days),  to  G.,  who  took  possession 
of  the  chattels  and  of  the  property  in  which  they  were,  made  altera- 
tions in  them,  and  mixed  them  up  with  other  similar  chattels  greatly 
exceeding  them  in  value,  and  on  the  strength  of  his  possession  and 
open  ownership,  contracted  a  large  debt  with  B.,  and  secured  the 
same  by  mortgage  upon  the  property.  B.  subsequently  foreclosed 
his  mortgage  and  bought  in  the  property;  and,  on  trover  against  him 
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therefor  by  D.,  it  was  held,  that,  by  consenting  to  the  sale  by  H.  to  G., 
and  the  transfer  of  possession  to  him  on  his  parol  promise  to  pay  the 
debt,  D.  waived  his  mortgage  as  against  B.,  who  was  a  subsequent 
purchaser  for  value  without  notice,  and  was  estopped  from  setting 
up  said  mortgage  as  against  B. 

Appeal  from  Cook.     Hon.  E.  S.  Williams,  J". 

G.  W.  Brandt,  for  appellant,  cited  Thornton  v.  Davenport, 
1  Scam.  29S;  Constant  v.  Matteson,  22  111.  558;  Davis  v.  Han- 
som, 18  id.  402;  Ogden  v.  Stewart,  29  id.  122;  2  Lead  Cas.  Eq. 
108;  Gliddon  v.  Hunt,  24  Pick.  221;  Clow  v.  Woods,  5  S.  & 
E.  283. 

Storrs  <&  Johnston,  for  appellee. 

Bkeese,  C.  J.  This  was  an  action  of  trover  for  certain  chat- 
tels. The  case  was:  One  Yan  Osten  executed  a  mortgage  to 
Daniels  on  chattels  of  the  description  of  those  in  controversy,  to 
secure  a  debt.  Yan  Osten,  with  the  knowledge  and  consent  of 
Daniels,  sold  the  chattels  to  one  Harpel,  he  (Harpel)  giving  a 
new  mortgage  thereon  to  Daniels.  Parties  acting  in  the  firm 
name  of  Gallagher  &  Hunter  proposed  to  purchase  the  property 
from  Harpel,  and  were  informed  by  the  record  of  the  mortgage 
to  Daniels.  They  concluded  the  purchase  from  Harpel  with 
Daniels'  consent,  he  (Daniels),  without  taking  a  new  mortgage 
from  Gallagher  &  Hunter,  relying  upon  their  verbal  promise  to 
pay  him  the  debt  due  by  the  mortgage  in  ninety  days;  Gallagher 

&  Hunter  took  possession  of  the  chattels  and  of  the 
[454*]  leased  property  in  which  they  were,  made  alterations  in 

them  and  mixed  them  up  with  other  similar  chattels 
greatly  exceeding  them  in  value,  and  on  the  strength  of  their 
possession  and  open  ownership  contracted  a  large  debt  with 
Brandt,  he  (Brandt)  having  no  personal  knowledge  of  any  in- 
cumbrance on  the  property,  they  assuring  him  it  was  entirely 
unincumbered. 

The  debt  not  being  paid  at  maturity,  Brandt  foreclosed  his 
mortgage  and  bought  in  the  property.     Daniels  made  a  demand 
on  him  for  it,  and  on  refusal  brought  his  action  of  trover,  and 
recovered  a  judgment  for  $250. 
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The  question  is,  who  had  the  best  right  to  these  chattels? 

We  are  of  the  opinion  that,  by  the  consent  of  Daniels  to  the 
sale  by  Iiarpel  to  Gallagher  &  Hunter  and  the  transfer  of 
possession  to  them,  on  their  parol  promise  to  pay  him  in  ninety 
days,  Daniels  waived  his  mortgage  as  against  Brandt,  who  was 
a  subsequent  purchaser  for  value,  without  notice. 

The  instructions  which  the  court  gave  for  plaintiff  contraven- 
ing this  principle  were  wrong,  and  the  court  should  have  given 
the  following  instruction   asked  by  defendant: 

"  If  the  jury  believe  from  the  evidence  that,  when  Harpel  and 
Gallagher  &  Hunter  were  negotiating  a  sale  of  the  chattels  men- 
tioned  in  the  declaration,  Daniels  was  informed  of  said  negotia- 
tion, and  assented  to  the  sale  of  said  property  to  Gallagher  & 
Hunter,  and  took  their  verbal  promise  to  pay  the  mortgage  from 
Harpel  in  ninety  days,  and  suffered  the  said  chattels  to  remain 
in  the  possession  of  Gallagher  &  Hunter,  without  any  other 
conveyance  or  mortgage  being  given,  and  that  D.  R.  Brandt  & 
Co.  sold  goods  to  said  Gallagher  &  Hunter  on  credit  while  so 
in  possession  of  said  chattels,  and  that  Brandt  took  possession 
of  said  chattels  under  a  mortgage  on  said  goods  and  other  goods, 
to  secure  the  payment  of  said  debt,  then  the  jury  are  instructed 
that  the  plaintiff  Daniels  would  be  estopped  from  setting  up 
said  mortgage  from  Harpel  against  the  defendant,  and  the  law 
on  that  point  is  for  the  defendant,  and  the  jury  should  find  him 
not  guilty,  unless  he  had  actual  notice  of  the  mortgage  from 
Harpel  to  the  plaintiff." 

*  This  is  not  like  the  case  of  Van  Pelt  v.  Knight  et  al.  [455*] 
19  111.  535,  cited  by  appellee,  as  there  the  first  mort- 
gagee had  taken  possession  of  the  property  under  his  mortgage, 
while  here  it  had  been  delivered  to  the  purchasers  with  the  con- 
sent of  the  first  mortgagee.  Brandt  had  every  right  to  believe 
Gallagher  &  Hunter  were  the  real  owners  of  the  property,  and 
was  not  bound  to  notice  any  mortgage  Harpel  may  have  exe- 
cuted to  Daniels.  They  got  it  by  fair  purchase,  took  it  into 
their  possession,  and  were  clothed,  with  Daniel ;'  consent,  with 
one  of  the  strongest  indicia  of  ownership,  and  if  Daniels  has 
suffered  a  loss  it  was  by  his  own  procurement.     It  may  be 
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likened  to  an  absolute  sale  of  the  property  by  Daniels  to  Galla- 
gher &  Hunter,  and  a  delivery  of  possession.  In  the  case  of 
Brundage  v.  Camp,  21  111.  330,  it  was  held,  a  conditional  sale 
with  an  absolute  delivery  entitled  the  second  purchasers  of 
the  property  to  hold  it  against  a  replevin  brought  by  the  first 
vendor. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


John  J.  Schwartz  vs.  Thomas  E.  Gilmore. 

1.  Negligence:  Principle  governing  action  for  negligence  in  use  of 
property. 
The  principle  governing  actions  brought  for  injuries  arising  from  neg- 
ligence in  the  use  of  one's  property  is,  that  every  man  must  so  use  his 
own  property  as  not  to  injure  his  neighbor,  and  if,  through  want  of 
reasonable  care  or  skill  on  the  part  of  himself  or  his  servants,  he 
fails  to  do  so,  he  must  respond  in  damages. 

Respondeat  Superior.  If  a  carpenter  employed  to  do  the  carpenter 
work  on  a  building,  go  out  of  the  line  of  his  employment  to  erect  a  ladder 
for  the  accommodation  of  the  masons  employed  under  a  separate  con- 
tractor to  do  the  mason  work  on  the  same  building,  the  owner  is  not  liable 
for  an  injury  occasioned  to  a  mason  ascending  the  ladder,  by  its  defective 
construction.  Mercer  v.  Jackson,  54  111.  397.  A  contractor  working  under 
the  plan  and  directions  of  an  architect,  is  not  liable  for  defects  in  the 
architect's  plan.  Daegling  v.  Gilmore,  49  111.  248.  Brakeman  injured  by 
falling  from  a  defective  ladder  while  making  up  a  freight  train,  question 
for  a  juiy.  C.  &  K  W.  R.  R.  Co.  v.  Jackson,  55  id.  492.  Employee  in  coal 
mine  injured  by  breaking  of  a  rope,  recovered  from  the  common  master. 
Perry  v.  Rickets,  55  111.  233.  City  of  Chicago  is  liable  for  negligence  of 
its  contractors  in  deepening  a  canal,  if  they  act  under  the  orders  of  a  city 
engineer.  City  v.  Jones,  60  111.  383 ;  City  •».  Derrnody,  61  id.  431 ;  and  where 
the  contractor  could  not  perform  his  work  save  by  authority  of  the  city, 
the  latter  is  superior.  Detroit  v.  Corey,  9  Mich.  165.  See  also  Veazie  v.  Penn. 
R.  R.  Co.  49  Me.  119.  A  competent  contractor,  having  the  exclusive  con- 
trol of  premises  on  which  he  is  erecting  buildings,  is  not  the  servant  of  the 
owner.  Scammon  v.  City,  25  111.  424;  Pfan  v.  Williamson,  63  id.  16;  West 
v.  St.  L.  &  T.  H.  R.  R.  Co.  63  id.  545.  Contractor  must  himself  be  a  ser- 
vant of  the  owner  or  the  contractor's  employee  cannot  recover  from  the 
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2.  Same  :    Same;  degree  of  care  required. 

The  law  requires  of  owners  of  property,  however,  not  an  absolute  and 
perfect  knowledge  of  all  dangers  that  may  arise  to  others  from  a 
particular  use  or  condition  of  such  property,  not  that  they  shall  be 
insurers  to  all  the  world  against  injury  in  any  contingency,  but  only 
that  they  shall  exercise  the  same  intelligence,  prudence  and  care  in 
regard  to  their  property  for  the  security  of  others  that  prudent  men 
would  do  for  their  own. 

owner  for  injuries,  id.  To  be  a  contractor  and  not  a  servant,  he  must  have 
the  choice  of  assistants  to  do  the  work,  and  must  work  either  on  his  own  plan 
or  on  an  agreed  plan,  and  on  his  own  orders  as  to  details.  Hale  v.  Johnson, 
30  111.  185 ;  Forsyth  v.  Hooper,  11  Allen  (Mass.),  419 ;  Young  v.  N.  Y.  etc.  R. 
R.  Co.  30  Barb.  229.  Shovelers  employed  to  unload  a  cargo  of  coal  from  a 
vessel  to  freight  cars,  under  a  weigh  master,  who  receives  a  given  sum  per 
ton  from  the  railroad  company,  and  out  of  this  sum  employs  and  pays 
the  shovelers,  retaining  the  difference  between  the  cost  of  employing  them 
and  the  amount  received  from  the  company  as  his  profit,  are  not  the  ser- 
vants of  the  company,  and  the  company  is  not  liable  for  their  negligence. 
Burke  v.  Norwich  etc.  R.  R.  Co.  34  Conn.  474.  But  where  two  stage  routes 
forming  one  continuous  line,  become  partners  in  the  employment  of  a  driv. 
er,  and  each  retains  the  receipts  of  fares  over  his  own  route,  they  are  jointly 
liable  for  the  drivers'  embezzlements.  Cobb  v.  Abbott,  14  Pick.  289.  A 
grocery  merchant  employing  a  public  licensed  drayman,  at  a  stated  price 
per  barrel,  to  haul  salt  from  a  warehouse  to  his  store,  is  not  responsible  to 
a  passenger  on  the  sidewalk  for  the  negligence  of  the  drayman  in  allow- 
ing the  barrel  of  salt  to  roll  on  her  and  injure  her.  De  Forrest  v.  Wright, 
2  Mich.  368.  So  the  owner  of  standing  timber  who  employs  one  to  cut  and 
deliver,  at  a  place  and  price  named,  all  the  logs  on  certain  land,  the  em- 
ployee having  the  entire  choice  of  workmen  and  control  of  the  work,  and 
the  employer  having  no  interest  in  the  running  of  the  logs  until  they  reach 
the  place  of  delivery,  is  not  the  superior  of  the  contractor,  nor  liable  to  a 
stranger  injured  by  the  contractor's  servants,  by  their  negligence  in  per- 
forming the  contract.  Moore®.  Sanborne,  id.  519;  but  if  servants  run- 
ning logs  down  a  navigable  stream  injure  a  third  party  by  reason  of  the 
directions  of  an  officer  of  a  boom  company,  that  fact  does  not  relieve  the 
master  from  his  liability.    Enos  v.  Hamilton,  24  Wis.  658. 

Owner  of  a  coach  for  conveyance  of  passengers  liable  for  the  willful 
misconduct  of  the  driver,  where  the  public  character  of  the  coach  is 
averred.  Tuller  v.  Voght,  13  111.  277.  Contractors  building  a  railway  are 
servants  of  the  company.  Chicago  etc.  R.  R.  Co.  v.  McCarthy,  20  111.  385 ; 
Carman  v.  Steub.  etc.  R.  R.  Co.  4  Ohio  St.  399 ;  Stone  v.  Cheshire  R.  R.  Co. 
19  N.  H.  427 ;  Contra,  Clark  v.  Vt.  &  Can.  R.  R.  Co.  28  Vt.  103 ;  Pawlet  v. 
R.  &  W.  R.  R.  Co.  id.  298.  Company  held  not  liable  even  where  it  retains 
privilege  of  discharging  workmen  or  funds  sufficientto  pay  damages.  Tib- 
betts  v.  Lincoln  R.  R.  Co.  62  Me.  437 ;   Reedie  v.  London  etc.  R.  R.  Co.  6 
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3.  Same  :    Agency  :    When  owner  of  building  i's  liable  for  negligence  of 

contractor. 
The  owner  of  property  who  has  contracted  with  a  builder  to  erect  a 
building  upon  it,  is  not  liable  for  the  negligence  of  the  contractor  or 
his  servants,  where  entire  possession  has  been  surrendered  to  him, 
and  he  proceeds  with  his  work  according  to  his  own  judgment,  and 
is  not  subject  to  the  control  or  interference  of  the  owner.1 

4.  Same  :     Owner  liable  if  plan  is  defective. 

In  such  case,  even  if  the  negligent  manner  of  doing  the  work  was  the 
proximate  cause  of  the  injury  occasioned  by  the  fall  of  the  walls  of 
the  building,  yet  if  the  plan  of  the  building  was  essentially  defective, 
and  such  defect  contributed  to  the  accident,  the  owner  as  well  as  the 
contractor  would  be  liable. 

5.  Same:  Same. 

Where  the  owner  of  property  employed  a  builder  to  erect  a  building 
thereon,  who  by  the  terms  of  the  contract  was  to  carry  forward  the 
work  under  the  control  of  a  superintendent,  and  "to  remove  all 
improper  work  or  materials  upon  being  directed  to  do  so  by  the 
superintendent,"  to  whose  judgment,  both  as  to  work  and  materials, 
he  agreed  to  submit,  and  whose  acts  the  owner  agreed  to  recognize; 
and  the  owner  also  reserved  the  right  to  change  his  plan,  and  the 

Railw.  Cas.  184.  Where  an  employee  of  a  contractor  engaged  in  fur- 
nishing wood  to  a  railroad  company  was  injured  by  the  joint  negligence 
of  railway  company's  employees  and  of  contractor,  the  supreme  court  of 
Michigan  was  divided  as  to  whether  the  company  was  liable,  without  proof 
that  the  injury  was  wanton  and  willful.  Mich.  Cent.  R.  R.  Co.  v.  Leahey, 
10  Mich.  162.  Where  the  cars  of  a  railway  are  drawn  by  horses  owned  by 
a  contractor,  who  employs  the  drivers,  the  contractor  alone  is  liable.  Wey- 
ant  v.  N.  Y.  &  H.  R.  R.  Co.  3  Duer,  360.  A  mere  right  to  discharge  work- 
men employed  by  a  contractor,  without  reserving  the  right  to  control  the 
mode  of  performance  of  the  contract,  does  not  render  even  a  municipal' 
corporation  liable  for  the  negligence  of  the  employees  of  its  contractors. 
Painter  v.  Mayor  of  Pittsburgh,  46  Penn.  St.  213.  Nor  will  the  reservation 
by  a  railway  company  of  a  sum  sufficient  to  pay  all  damages  render  it  lia- 
ble for  injuries  sustained  by  negligence  of  the  employees  of  contractors 
employed  to  grade  the  road.  Tibbetts  v.  Knox  &  Lincoln  R.  R.  Co.  62  Me. 
437.  A  builder  employed  to  repair  a  club  house,  including  gas  fittings, 
who  subcontracts  with  a  gas' fitter  for  the  latter  part  of  the  work,  is  not  lia- 
ble for  the  negligence  of  the  latter,  occasioning  an  explosion  and  injury 
to  a  third  party.  Rapson  v.  Cubitt,  9  M.  &  W.  710;  1  Car.  &  M.  64;  6  Jur. 
606.  But  see  contra,  McCleary  v.  Kent,  3  Duer  (N.  Y.),  27;  see  also  Goslin 
v.  Agr.  Hall  Co.  L.  R.  1  C.  P.  D.  (C.  A.)  482. 

1  See  Glickauf  v.  Maurer,  75  111.  289 ;  Prairie  State  Loan  and  Trust  Co. 
v.  Doig,  70  id.  52;  Hale  v.  Johnson,  80  id.  185. 
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architect  was  declared  to  be  the  superintendent  for  the  owner:  Held, 
that  the  owner  had  not  so  far  given  to  the  contractor  all  control 
over  the  work  and  the  premises  as  to  be  relieved  himself  of  all 
responsibility  for  injuries  caused  by  the  contractor's  negligence. 

6.  Negligence  :    Degree  of  care  required  by  owner  to  secure  leaning  walls 
so  as  to  prevent  their  falling. 

Where,  in  such  case,  the  rear  and  two  side  walls  of  the  building  having 
been  carried  to  their  full  height,  the  greater  part  of  the  side  walls 
fell  during  a  heavy  gale  of  wind  in  the  night  time,  destroying  the 
adjacent  house  of  plaintiff  and  its  contents,  and  severely  injuring 
the  plaintiff;  and  it  appeared  that  on  Sunday,  the  day  previous,  the 
attention  of  the  owner  had  been  called  to  the  fact  that  the  walls 
were  settling  and  leaning,  and  he  said  he  would  see  his  architect  and 
have  it  made  right,  but  took  no  steps  to  secure  the  walls  on  that  day: 
Held,  that  his  liability  for  damages  would  not  depend  merely  on  the 
fact  that  the  walls  were  really  leaning  and  in  danger  of  falling,  and 
that  he  took  no  steps  on  Sunday  to  secure  them  after  his  attention 
was  called  to  them,  unless  the  danger  was  so  obvious  that  a  reason- 
able and  prudent  man,  the  safety  of  whose  person  and  property 
depended  upon  the  walls,  would  have  taken  immediate  measures  on 
that  day  to  have  secured  them. 

7.  Same:  Same. 

If,  in  such  case,  the  architect,  who,  as  superintendent  of  the  owner,  had 
control  of  the  work,  knew  the  walls  were  unsafe  from  want  of  bracing, 

(he  could  not  relieve  his  principal  from  responsibility  by  merely 
directing  the  bracing  to  be  done.    He  should  have  seen  that  it  was 
done. 
Error  to  Superior  Court  of   Chicago.      Hon.   Joseph   E. 
Gary,   J. 
Fuller  da  Shepard,  for  plaintiff  in  error. 
Garrison  <&  Blanchard,  for  defendant  in  error. 

*  Lawrence,  J.  In  July,  1866,  Schwartz,  the  plaintiff  [456*] 
in  error,  commenced  the  erection  of  a  brick  building  in 
the  city  of  Chicago,  twenty-five  feet  in  width,  one  hundred  and 
twenty  feet  in  depth,  and  four  stories  in  height.  On  the  night 
of  Sunday,  the  21st  of  October,  1866,  the  rear  and  two  side 
walls  having  been  carried  to  their  full  height,  the  greater  part  of 
the  side  walls  fell  during  a  heavy  gale  of  wind,  and  crushed,  in 
their  fall,  the  house  of  the  defendant  in  error,  which  stood  near. 
He  had  a  barber's  shop  in  the  house  and  lived  in  it.     His  wife 
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was  killed,  he  was  severely  injured,  and  all  his  property  in  the 
house  was  destroyed.  He  brought  an  action  against  Schwartz, 
and  recovered  a  verdict  and  judgment,  to  which  Schwartz  has 
prosecuted  a  writ  of  error. 

This  suit  is  based  on  the  theory  that  the  plan  of  the  building 
was  defective,  and  that  the  walls  were  hastily  and  carelessly 
erected,  with  the  consent  and  sanction  of  Schwartz.    It  is  insisted, 

on  the  other  hand,  that  the  plan  was  unobjectionable, 
[457*]  and  that  *  so  far  as  there  was  any  want  of  care  or  skill 

in  the  erection  of  the  walls,  Schwartz  was  not  responsi- 
ble. A  plan  had  been  prepared  by  an  architect  and  adopted 
by  Schwartz,  and  he  had  entered  into  a  contract  with  one  Daeg- 
ling  to  erect  the  walls  in  conformity  with  the  plan,  and  under 
the  superintendence  of  the  architect. 

The  law  which  governs  cases  of  this  character  is  not  doubt- 
ful, though  not  always  easy  of  application.  It  rests  upon  the 
principle  that  every  man  must  so  use  his  own  property  as  not 
to  injure  his  neighbor,  and  if,  through  the  want  of  reasonable 
care  or  skill  on  the  part  of  himself  or  his  servants,  he  fails  to 
do  so,  he  must  respond  in  damages.  This  court  held,  however, 
in  the  case  of  Scammon  v.  The  City  of  Chicago,  25  111.  424, 
that  the  owner  of  property  who  has  contracted  with  a  builder 
to  erect  a  building  upon  it,  is  not  liable  for  the  negligence  of 
the  contractor  or  his  servants,  where  entire  possession  has  been 
surrendered  to  him,  and  he  proceeds  with  his  work  according 
to  his  own  judgment,  and  is  not  subject  to  the  control  or  inter- 
ference of  the  owner.  We  have  no  doubt  of  the  correctness  of 
that  rule,  and  are  not  disposed  to  depart  from  it.  But  the 
case  before  us  is  not  of  that  character.  Here,  although  Daeg- 
ling  was  erecting  the  walls  under  a  contract,  he  was,  by  its 
terms,  to  carry  forward  the  work  under  the  control  of  the  su- 
perintendent, and  "  to  remove  all  improper  work  or  materials 
upon  being  directed  so  to  do  by  the  superintendent,"  to  whose 
judgment,  both  as  to  work  and  materials,  he  agreed  to  submit, 
and  whose  acts  the  owner  agreed  to  recognize.  The  owner  also 
reserved  the  right  to  change  his  plan,  and  the  architect  was 
declared  to  be  the  superintendent  for  the  owner. 
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With  these  provisions  in  the  contract  it  can  not  be  said  the 
owner  had  so  far  given  to  the  contractor  all  control  over  the 
work  and  the  premises  as  to  be  relieved  himself  of  all  responsi- 
bility, and  the  first  instruction  for  the  plaintiff,  to  which  excep- 
tion is  taken,  was  therefore  unobjectionable. 

We  are  of  opinion,  however,  that  the  second  instruction,  as 
given  for  plaintiff,  was  calculated  to  mislead  the  jury.  It  ap- 
pears that  on  Sunday,  the  day  before  the  building  fell, 
the  *  occupant  of  a  house  on  the  south  side  of  this  build-  [458*] 
ing,  the  windows  of  which  had  been  darkened  by  the  new 
walls  built  close  upon  them,  discovered  that  more  light  entered 
at  these  windows,  and  hence  concluded  the  walls  of  the  new 
building  were  settling,  and  leaning  to  the  north.  In  the  course 
of  the  day  he  called  the  attention  of  Schwartz  to  this,  and  there 
was  some  conversation  and  speculation  among  the  bystanders 
as  to  whether  the  walls  really  leaned.  Schwartz  had  not  ob- 
served it  until  the  witness  called  his  attention  to  it.  One  by- 
stander thought  they  leaned  two  inches,  another  three,  and  a 
third  gave  it  as  his  opinion  that  it  would  do  no  harm. 
Schwartz  said  he  would  see  his  architect  and  have  it  made  right. 
On  these  facts  the  court  gave  the  following  instruction: 

"  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
had  the  possession  and  control  of  the  premises  which  the  build- 
ing was  on,  and  was  present  on  Sunday,  previous  to  the  falling 
of  his  building,  and  was  informed  that  the  walls  then  up  were 
leaning  over  and  in  danger  of  falling;  if,  in  fact,  they  were  so 
leaning  and  in  danger,  and  that  thereafter  the  defendant  had  a 
sufficient  time  to  have  secured  the  walls  and  prevented  the  acci- 
dent, or  to  have  caused  his  mason  to  have  done  so,  then  the 
defendant  is  liable  for  the  injury  done  the  plaintiff  in  conse- 
quence of  the  falling  building,  notwithstanding  the  defendant 
may  have  employed  Daegling  to  erect  his  walls  under  a  special 
agreement,  subject  to  the  same  qualification  as  to  the  knowl- 
edge of  the  danger,  by  the  plaintiff,  as  in  the  plaintiff's  instruc- 
tion just  given." 

This  instruction  proceeds  upon  the  theory  that  Schwartz  was 
liable,  in  the  contingency  named  in  the  instruction,  independ- 

527 


459  OTTAWA, 


Schwartz  vs.  Gilmore. 


ently  of  all  question  as  to  the  character  of  the  plan  or  the  man- 
ner of  its  execution.  Even  if  he  had  been  chargeable  with  no 
fault  up  to  that  time,  this  instruction  makes  him  liable  for  all 


damages  for  failing  to  secure  the  walls  in  case  he  had  time  to 
do  so  after  his  attention  was  called  to  their  condition.  But,  it 
is  clear,  that  would  depend,  not  on  the  fact  that  the  walls 
were  really  leaning  and  in  danger  of  falling,  and  that 
[459*]  *his  observation  was  called  to  them,  but  on  the  fact 
whether  their  condition  was  such  as  to  excite  the  appre- 
hensions of  a  reasonable  and  prudent  man;  such,  in  short,  that 
a  reasonable  and  prudent  man  would  have  taken  immediate 
steps  for  the  security  of  his  own  person  and  property,  if  ex- 
posed in  the  mean  time  to  the  same  danger  with  that  of  the 
plaintiff.  The  distinction  in  this  case  is  very  material.  The 
jury,  on.  reading  this  instruction,  would  say:  "The  building 
was  really  in  danger,  for  it  fell  the  next  night;  there  is  no  dis- 
pute but  that  his  attention  was  called  to  it;  and,  as  he  did  noth- 
ing to  arrest  the  danger,  we  must,  under  this  instruction,  find 
him  guilty."  Yet  he  is  not  liable  on  this  ground  unless  he 
omitted  a  duty,  and  the  law  requires  of  the  owners  of  property, 
not  an  absolute  and  perfect  knowledge  of  all  dangers  that  may 
arise  to  others  from  a  particular  use  or  condition  of  such  prop- 
erty, not  that  they  shall  be  insurers  to  all  the  world  against  in- 
jury in  any  contingency,  but  only  that  they  shall  exercise  the 
same  intelligence,  prudence  and  care  in  regard  to  their  prop- 
erty for  the  security  of  others,  that  prudent  men  would  do  for 
their  own.  This  instruction,  then,  should  have  been  so  modified 
that  the  jury  would  not  have  understood  the  liability  of 
Schwartz  to  be  settled  by  the  mere  fact  that  his  attention  was 
called  to  the  walls  on  Sunday,  and  that  they  were  in  fact  lean- 
ing, however  difficult  of  perception  their  inclination,  and  how- 
ever slight  the  appearance, of  danger.  They  should  have  been 
told,  in  connection  with  this  instruction  as  asked,  that  he  was 
not  liable  merely  on  the  ground  that  he  did  nothing  on  Sunday 
to  secure  the  walls,  unless  the  danger  was  so  obvious  that  a  rea- 
sonable and  prudent  man,  the  safety  of  whose  person  and  prop- 
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erty  depended  upon  these  walls,  would  have  taken  immediate 
measures  to  have  secured  them. 

The  counsel  for  plaintiff  in  error  insist  that  the  court  erred 
in  refusing  a  portion  of  the  instructions  asked  by  them.  We  are 
of  the  opinion,  however,  that  it  gave  all  to  which  they  were 
justly  entitled.  The  jury  were  told,  if  the  injury  happened  only 
in  consequence  of  the  negligence  or  want  of  skill  of  the 
*  contractors,  and  that  Schwartz  neither  directed  nor  [460*] 
sanctioned  such  manner  of  doing  the  work,  nor  had  con- 
trol of  the  premises,  he  would  not  be  liable.  The  same  in- 
struction, with  the  important  word  only  omitted,  was  properly 
refused,  because,  even  if  the  negligent  manner  of  doing  the 
work  was  the  proximate  cause  of  the  fall,  yet,  if  the  plan  was 
essentially  defective,  and  such  defect  contributed  to  the  acci- 
dent, the  owner  as  well  as  the  contractor  would  be  liable.  The 
11th,  12th  and  13th  instructions  were  properly  refused,  because 
if  the  architect  had  control  of  the  work  and  knew  the  walls  were 
unsafe  from  want  of  bracing,  he  could  not  relieve  his  principal 
from  responsibility  by  merely  directing  the  bracing  to  be  done. 
He  should  have  seen  that  it  was  done. 

As  this  case  is  to  go  before  another  jury,  we  have  abstained 
from  all  comment  on  the  evidence,  and  reverse  the  judgment 
for  the  error  in  the  second  instruction  for  the  plaintiff. 

Reversed  and  remanded. 


E.  "W.  Dutcher  vs.  Charles  H.  Beckwith. 

1.  Agency:  Authority  to  collect  debt  not  implied  from  possession  of  copy  of 
the  account. 
Where  the  defendant  went  to  plaintiff's  store  with  P.  and  purchased  a 
bill  of  goods,  payment  for  which  was  guarantied  by  P.,  who  also  at 
the  same  time  himself  purchased  a  bill  of  goods,  and  subsequently 
P.  received  by  mail  two  bills  for  the  goods,  one  for  his  and  the  other 
for  defendant's  goods,  the  latter  of  which,  upon  presentation  by  P. 
to  defendant,  accompanied  by  a  statement  that  it  had  been  sent  to 
him  for  collection,  was  paid  by  him  to  P.:  Held,  that  the  mere  de- 
livery of  the  bill  by  plaintiff  to  P.,  through  the  postoffice,  did  not 
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constitute  P.  plaintiff's  agent  for  the  collection  of  the  debt,  nor  was 
it  any  evidence  of  authority  to  collect  it. 
2.  Payment:  Debtor  bound  to  know  authority  of  third  person  to  whom  he 
pays  the  debt. 
A  debtor  paying  money  to  a  third  person  on  account  of  his  creditor,  is 
bound  to  know  that  the  person  to  whom  he  pays  the  money  has 
authority  to  receive  it;  and  failing  to  do  so,  the  payment  is  at  his 
own  risk. 

Appeal  from  Superior  Court  of  Chicago.     Hon.  Joseph  E. 
Gary,  J. 

Storrs  <&  Johnston,  for  appellant. 
Tyler  c&  Hibbard,  for  appellee. 

[461*]  *  Walker,  J.  This  was  an  action  of  assumpsit,  brought 
by  Charles  H.  Beckwith,  in  the  superior  court  of  Chi- 
cago, against  Elisha  W.  Dutcher,  to  recover  the  price  of  a  bill 
of  groceries  delivered  to  him.  It  appears  that  F.  W.  Dutcher, 
appellant's  brother,  acting  as  his  agent,  went  to  appellee's 
store  in  Chicago  with  one  Aaron  W.  Pitts,  a  customer  of  ap- 
jjellee,  and  purchased  for  appellant  a  bill  of  groceries  amount- 
ing to  $149.40,  and  Pitts  guarantied  the  payment.  The  goods 
were  charged  to  appellant  on  the  books  of  appellee,  and  the 
agent  saw  the  entry  made.  It  appears  that  Pitts  purchased  of 
appellee  a  bill  of  goods  at  the  same  time  appellant  received  his 
goods. 

Soon  after  the  sale,  Pitts  received  the  two  bills  for  the  goods, 
inclosed  to  him  in  an  envelope,  one  for  his  and  the  other  for 
appellant's  goods.  Soon  after  the  bills  were  received,  Dutcher 
was  at  Pitts'  hotel,  in  Dixon,  when  the  latter  handed  the 
former  the  bill  for  his  goods,  and  stated  to  him  that  it  had 
been  sent  to  him  for  collection.  Appellant  paid  the  amount 
of  the  bill  to  Pitts.  It  appears  that  the  envelope  contained 
nothing  but  the  two  bills.  The  case  was  tried  by  the  court, 
a  jury  having  been  waived  by  consent  of  parties.  The  court 
found  the  issues  for  plaintiff  below.  A  motion  for  a  new  trial 
was  entered,  and  was  overruled  by  the  court,  and  judgment  was 
rendered  against  defendant,  and  he  brings  the  case  to  this  court 
to  reverse  the  judgment. 
530 


SEPTEMBER  TERM,  18GT.  462 

Dutcher  vs.  Beckwith. 

There  is  no  pretense  that  appellee  ever  conferred  upon  Pitts 
any  other  authority  to  collect  the  debt  than  by  sending  the  bill 
for  appellant's  goods  to  him.  But  appellant  insists  that  the 
mere  delivery  of  the  bill  through  the  post-office  constituted 
him  his  agent  for  the  collection  of  this  debt,  without  other  or 
more  ample  authority.  And  the  case  is  likened  to  the  payment 
of  money  by  the  maker  of  a  bond,  bill  or  note,  to  the  holder, 
when  it  will  be  presumed  that  he  had  authority  to  receive  the 
money,  and  the  owner  of  the  instrument  will  not  be  permitted 
to  question  his  authority. 

According  to  commercial  usage,  such  instruments  are 
bought  *  and  sold  by  mere  delivery,  so  as  to  vest  in  such  [462*] 
a  holder  the  beneficial  interest.  Hence,  the  mere  pos- 
session of  such  instruments  is  evidence  of  ownership  of  the 
beneficial  interest.  It  therefore  follows  that  a  payment  to  any 
holder,  without  notice  that  it  is  wrongful,  will  protect  the 
maker.  But  it  is  not  so  with  mere  accounts.  The  fact  that  a 
person  has  the  copy  of  an  account  against  another  person  is  no 
evidence  that  he  is  the  owner,  nor  is  it  any  evidence  of  authority 
to  collect  it. 

It  is,  however,  asked  why  did  appellee  send  this  bill  to  Pitts, 
if  he  did  not  intend  he  should  collect  it  as  his  agent?  It 
seems  to  us  the  answer  is  obvious.  Pitts  had  guarantied  the 
payment,  and  appellee,  no  doubt,  intended  it  as  a  notice  to 
him  that  the  time  for  payment  had  elapsed,  and  that,  if  he 
desired  to  discharge  himself  from  liability  for  its  payment  as 
guarantor,  he  should  see  to  it  that  it  was  paid.  ~No  reason 
is  perceived  why  either  Pitts  or  appellant  should  have  sup- 
posed that  the  mere  possession  of  the  bill  could  confer  au- 
thority to  collect  the  money.  It  was  appellant's  duty  to  know 
that  the  person  to  whom  he  paid  the  money  had  authority  to 
receive  it.  Failing  to  do  so,  the  payment  was  at  his  own  risk. 
"We  perceive  no  error  in  this  record,  and  the  judgment  must 
be  affirmel. 

Judgment  affirmed. 
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Daniel  Volintine  et  al.  vs.  Henry  Fish. 

1.  Usury  :     When  it  may  be  set  up  by  the  purchaser  or  mortgagee  of  mort- 

gaged premises.1 
The  owner  of  land  who  has  given  a  usurious  mortgage  upon  it,  may  sell 
or  mortgage  the  land  to  another,  generally,  and  give  to  such  pur- 
chaser or  mortgagee,  by  express  agreement,  the  same  right  to  contest 
the  validity  of  the  first  mortgage  as  he  had  himself. 

2.  Same:    Same. 

But  the  owner  of  land  who  has  given  a  usurious  mortgage  upon  it,  may 
affirm  the  validity  of  such  mortgage,  by  selling  only  the  equity  of  re- 
demption in  the  mortgaged  premises,  or  by  selling  or  mortgaging  the 
land,  subject  in  express  terms  to  the  previous  mortgage;  in  wmich  case 
the  purchaser  or  subsequent  mortgagee  will  be  entitled  to  the  equity  of 
redemption  merely,  and  can  not  question  the  validity  of  the  prior 
mortgage. 

8.  Parties  in  Chancery  :  Mortgagor  and  purchaser  of  equity  of  redemp- 
tion may  join  in  a  bill  for  an  account  of  amount  due  on  the  mortgage, 
etc.;  interest  of  complainant. 
Where  a  party  borrowed  money,  securing  the  same  by  note  bearing  in- 
terest at  ten  per  cent.,  and  mortgage  on  real  estate,  and  also  executed 
other  notes  for  five  per  cent,  usurious  interest,  agreed  to  be  paid  in  ad- 
dition to  said  ten  per  cent,  and  subsequently  sold  and  conveyed  the 
real  estate  expressly  subject  to  said  mortgage;  and  subsequently  the 
mortgagors  and  the  purchaser  of  the  land  joined  in  filing  a  bill  against 
the  mortgagee  to  compel  him  to  deliver  up  to  be  canceled,  the  said 
notes  and  mortgage,  on  the  allegation  that  the  loan  was  usurious,  and 
that  the  whole  debt,  exclusive  of  the  usuiy,  had  been  fully  paid,  pray- 
ing an  account  of  the  amount,  due,  etc.;  and  subsequently  to  the  filing 
of  the  bill,  the  defendant  filed  in  the  cause,  to  be  canceled,  the  unpaid 
notes  for  the  usurious  interest,  and  offered  to  rely  solely  on  the  loan 
covered  by  the  mortgage;  and  the  testimony  showed  an  admission 
that  the  mortgagor  had  no  interest  in  the  event  of  the  suit:  Held,  that 
this  must  be  taken  to  mean  a  present  pecuniary  interest;  that  the  notes 
of  the  mortgagor  being  outstanding  he  had  a  right  to  file  the  bill  and 
have  an  account  stated,  pay  up  the  balance  found  due  on  the  notes,  and 
have  the  mortgage  and  notes  canceled ;  that  the  purchaser,  although 
perhaps,  not  a  necessary  party,  had  a  right,  with  the  mortgagor's  con- 
sent, to  be  a  party  complainant,  since  he  held  the  equity  of  redemp- 
tion, and,  therefore,  that  a  decree  dismissing  the  bill  on  the  ground 
that  the  mortgagor  had  no  interest  in  the  event  of  the  suit,  and  that 
the  purchaser,  having  purchased  expressly  subject  to  the  mortgage, 
could  not  question  its  validity,  was  erroneous. 

1  See  Henderson  v.  Bellew,  ante,  322. 
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Appeal  from  Will.     Hon.  Sidney  W.  Harris,  J. 
Eugene  Canfield,  for  appellants. 
Goodspeed,  Snajpjp  &  Knox,  for  appellee. 

*Breese,  C.  J.  This  was  a  bill  in  chancery,  exhib-  [463*] 
ited  in  the  Will  circuit  court,  by  Daniel  Yolintine, 
Archibald,  Jesse  and  Edward  McAllister,  against  Henry  Fish, 
to  compel  him  to  deliver  up  to  be  canceled  a  certain  mortgage 
and  notes  which  the  McAllisters  had  theretofore  executed  to 
the  defendant  to  secure  a  loan  of  $5,000  made  by  the  defendant 
to  them,  on  the  allegation  that  the  loan  was  at  usurious  interest, 
and  that  the  whole  debt,  exclusive  of  the  usury,  had  been  fully 
paid.  Volintine's  right  to  join  in  the  bill  of  complaint  is 
based  on  the  fact  that  he  has  purchased  the  equity  of  redemp- 
tion by  deed,  and  that  the  mortgage  is  an  apparent  incumbrance 
on  his  title  to  the  extent  of  $3,300,  as  claimed  by  the  defendant, 
when  he  alleges  the  fact  to  be  that  the  wrhole  amount  justly 
due,  with  interest,  does  not  exceed  the  sum  of  $500,  which  he 
brings  into  court  for  the  defendant. 

The  loan  by  the  defendant  to  McAllister  was  for  three  years, 
and  a  note  executed  for  $5,000,  with  interest  at  ten  per  cent. 

The  mode  of  conducting  the  business  was  this:  Archibald 
McAllister  applied  to  the  defendant  for  a  loan  of  $5,000,  and 
it  was  agreed  between  them  that  defendant  would  loan  him  that 
sum  for  three  years,  provided  McAllister  would  pay  in- 
terest at  the  rate  of  fifteen  per  cent,  per  annum,  and  [464*] 
should  procure  his  co-appellant,  Edward  McAllister,  to 
give  his  note  for  the  amount,  payable  at  the  time  stated,  to  the 
order  of  defendant,  at  his  office  in  Joliet,  with  interest  annually 
at  the  rate  of  ten  per  cent.,  and  should  also  procure  his  other 
co-appellant,  Jesse  McAllister,  to  become  security  in  this  mode; 

I  that  Archibald  McAllister  and  Jesse  McAllister,  who  were  then 
partners  under  the  name  of  McAllister  &  Co.,  should,  under 
the  firm  name,  sign  the  note  as  security,  which  note  Archibald 
would  procure  Edward  McAllister  to  secure  by  mortgage  upon 
lands  described  therein,  and  which  Edward  McAllister  then 
owned,  and  that  Archibald  should  procure  Edward  McAllister 
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to  give  his  three  promissory  notes  for  $250  each,  payable  to  the 
order  of  defendant  in  one,  two  and  three  years  from  date,  and 
should  also  procure  Jesse  McAllister  to  become  security  thereon 
in  the  same  manner  as  upon  the  $5,000  note. 

The  agreement  was  fully  carried  out,  and  the  notes  and 
mortgage  duly  executed  and  delivered  to  the  defendant.  This 
was  on  the  18th  of  October,  1856. 

On  the  9th  of  May,  1857,  Edward  McAllister  sold  and  con- 
veyed the  premises  to  Myron  Y.  Hall;  'Nov.  19,  1857,  Hall 
sold  and  conveyed  to  Charles  L.  Hoyt  and  appellant  Yolintine; 
June  11,  1861,  Charles  L.  Hoyt  and  wife  sold  and  conveyed  his 
interest  to  Charles  Hoyt;  and  on  February  10,  1862,  Hoyt  sold 
and  conveyed  to  Yolintine. 

It  is  averred  in  the  bill  that,  whilst  Hall  was  owner,  on  the 
18th  of  October,  1857,  he  paid  to  the  defendant,  on  this  loan, 
$500,  and  the  McAllisters,  on  the  same  day,  paid  and  took  up 
the  first  note  for  $250;  that  on  the  18th  of  October,  1858,  Hall 
paid  on  the  loan  $500;  on  October  12,  1859,  $1,500;  and  on 
the  18th  of  the  same  month,  1860,  $400;  that  on  the  18th  of 
October,  1861,  Charles  Hoyt  and  Yolintine  paid  on  the  loan, 
$1,400;  on  March  28,  1862,  Yolintine  paid  thereon,  $1,000; 
and  on  the  9th  of  December,  1862,  $250 — all  paid  to  the 
defendant;  and  that  on  the  16th  of  September,  1853,  the  com- 
plainants tendered  the  defendant  $500,  lawful  money,  as  the 
balance  of  the  loan  remaining  due  and  unpaid,  exclusive 
[465*]  of  the  *  usurious  interest,  and  calculating  the  interest  at 
six  per  cent,  per  annum,  and  demanded  that  the  notes 
should  be  surrendered  and  the  mortgage  should  be  released  to 
Yolintine,  appellants  paying  the  expenses. 

On  the  refusal  of  the  defendant  to  comply  with  this  demand, 
this  bill  was  filed,  Yolintine  having  the  consent  of  the  McAllis- 
ters to  join  in  the  bill,  that  ■  he  might  have  the  benefit  of  the 
defense  of  usury,  by  which  his  indebtedness  would  be  reduced 
to  the  extent  thereof. 

The  bill  prays  for  an  account  in  regard  to  the  amount  due 
defendant  secured  by  the  mortgage;  and  that  defendant  may 
produce  the  notes  and  mortgage  before  the  court,  and  that  all 
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the  payments  that  have  been  made  upon  them  in  pursuance  of 
the  usurious  agreement,  be  applied  in  redemption  of  the  princi- 
pal and  legal  interest  on  the  loan ;  and  upon  the  payment  of 
what  shall  be  found  due,  the  defendant  be  directed  to  release 
the  mortgage,  and  to  cancel  and  deliver  up  to  the  McAllisters 
the  notes,  and  for  an  injunction  and  for  general  relief. 

An  injunction  was  granted,  and  on  October  4, 1864,  complain- 
ants amended  their  bill  to  meet  this  fact.  The  deeds  from  Ed- 
ward McAllister  to  Hall  contained  this  clause,  after  the  covenant 
of  warranty:  "  Except  a  mortgage  to  Henry  Fish  for  $5,000." 
The  deed  from  Hall  to  Charles  L.  Hoyt  and  Volintine,  with 
full  covenants  of  warranty,  after  the  descriptive  words,  has  this 
clause:  "This  deed  made  subject  to  a  certain  mortgage,  made 
to  Henry  Fish  by  E.  McAllister,  upon  which  there  still  remains 
due  and  unpaid  the  sum  of  $5,000,  with  interest  at  ten  per 
cent,  per  annum  from  October  18, 1860."  The  deed  from  C.  L. 
Hoyt  to  -Charles  Hoyt  was  for  the  consideration  of  $1,650, 
with  full  covenants  of  warranty,  and,  after  the  descriptive  words, 
has  this  clause:  "  Subject  to  a  mortgage  from  E.  McAllister  to 
Henry  Fish,  dated  18th  October,  1856."  The  deed  from  Charles 
Hoyt  to  Yolintine  was  a  warranty  deed,  for  the  consid- 
eration of  $2,000,  and  after  the  description  of  the  land,  this 
clause  is  found:  ';  Subject  to  a  mortgage  made  by  Edward  Mc- 
Allister to  Henry  Fish,  October  18, 1856,  and  recorded  in  Joliet, 
Illinois,  and  also  all  taxes." 

*  In  the  amendment  to  the  bill,  it  is  alleged,  these  [466*] 
words,  "  subject  to  the  mortgage,"  etc.,  were  not  intended 
at  the  time  the  conveyance  was  made  by  Edward  McAllister  to 
Hall  to  subject  the  conveyance  to  the  mortgage,  but  only  to 
limit  the  liability  of  Edward  McAllister  upon  his  covenant  of 
warranty;  and  that  Hall  took  the  lands  described  therein,  and 
all  right  thereto,  as  fully  as  Edward  McAllister  could  convey 
the  same;  and  that  in  the  other  deeds,  dowm  to  Yolintine,  those 
words,  "  subject  to,"  etc.,  were  inserted  by  mistake,  and  that 
complainants  did  not  know  of  their  being  there  until  after  filing 
their  bill;  and  they  prayed  that  these  deeds  might  be  corrected 
and  construed  accordingly. 
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A  motion  to  dissolve  the  injunction  was  allowed,  and  leave 
given  May  17,  1865,  to  file  suggestion  of  damages,  which  was 
done;  but  subsequently,  on  the  14th  of  August,  1865,  the  in- 
junction was  revived,  on  complainant's  motion. 

The  defendant  in  his  answer  admits  all  the  facts  in  respect  to 
the  usurious  character  of  the  transaction;  admits  that  there 
has  been  paid  on  the  note  and  mortgage  all  the  interest  that 
had  accrued  up  to  October  18,  1862,  and  $3,000  to  apply  on 
the  principal  sum,  alleging  there  is  yet  due  on  the  mortgage 
$2,000,  of  principal  and  interest  thereon  from  October  18, 
1862;  he  admits  the  payment  of  the  $250  note  first  due,  by 
some  arrangement  with  McAllister,  on  his  books,  and  that  he 
delivered  up  that  note  and  the  two  remaining  notes  each  for 
that  sum,  and  received  the  McAllister  new  note  for  the  amount 
of  the  two  last  notes,  payable  at  a  still  longer  time;  that  since 
the  commencement  of  this  suit  he  has  delivered  np  and  placed 
on  file  in  this  cause,  to  be  canceled,  the  last  mentioned  note  for 
the  last  two  years'  extra  five  per  cent,  interest,  and  has  waived 
and  relinquished  all  claim  for  such  unpaid  extra  interest,  and 
offers  to  rely  solely  on  the  loan  covered  by  the  mortgage  for 
the  payment  of  his  claim;  admits  a  tender  was  made,  but  as 
to  the  amount  or  time  when,  he  does  not  recollect,  but  insists 
it  was  for  much  less  than  the  amount  due  on  the  mortgage;  he 
denies  the  allegations  in  the  amended  bill  as  to  the  mis- 
[467*]  takes,  and  *  alleges  that  the  McAllisters  have  no  interest 
in  this  suit,  and  that  Yolintine  is  the  only  real  party; 
that,  when  Edward  McAllister  conveyed  the  land  to  Hall,  the 
amount  due  on  the  mortgage  was  deducted  from  the  amount 
of  the  purchase  money,  and  that  Hall  took  the  premises  sub- 
ject to  the  mortgage,  agreeing  with  McAllister  to  pay  the  same; 
insists  that,  in  all  the  conveyances,  they  were  expressly  made 
subject  to  the  mortgage  to  him,  and  that  the  grantees  assumed 
and  became  liable  to  pay  him  the  whole  amount  remaining  due 
on  the  mortgage;  denies  all  combination.  A  replication  was 
put  in,  and,  by  agreement,  the  cause  was  referred  to  the  master 
in  chancery  to  take  proofs  and  make  his  report  in  writing,  and 
by  further  agreement  the  bill  was  considered  as  amended,  so  as 
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to  correspond  with  the  facts  stated  by  the  defendant  in  his  an- 
swer in  relation  to  giving  up  the  two  notes  for  the  extra  inter- 
est, and  taking  a  new  note  for  the  same,  and  the  surrender  and 
filing  this  new  note. 

Archibald  McAllister,  among  others,  was  examined  as  a  wit- 
ness for  the  defendant,  and  he  stated  that  at  the  time  the  deed 
was  made  by  Edward  McAllister  to  Hall,  he  did  the  business, 
made  the  contract,  and  did  every  thing  except  to  execute  the 
deed ;  that  the  amount  of  the  mortgage  and  the  accrued  inter- 
est, up  to  the  day  of  sale,  was  deducted  from  the  amount  of  the 
purchase  money;  that  he  was  one  of  the  firm  of  McAllister  & 
Co.,  and  that  none  of  the  members  of  the  firm  claimed  any 
thing  from  the  event  of  this  suit;  that  "Volintine  offered  him  an 
interest  in  the  suit  if  he  would  accept  it,  but  he  refused  so  to 
do  and  has  no  interest  now. 

The  greater  part  of  the  testimony  reported  by  the  master 
has  reference  to  the  execution  of  the  several  deeds  from  E.  Mc- 
Allister to  Volintine,  but  no  proof  is  made  of  the  alleged  mis- 
take, and  as  to  the  tender,  it  is  shown  interest  was  calculated  at 
six  per  cent.  only. 

A  decree  pro  forma  was  entered  dismissing  the  bill,  and  an 
appeal  prayed  and  allowed  to  this  court,  and  the  error  assigned 
is,  dismissing  the  bill  and  refusing  the  relief  prayed. 

The  testimony  of  Yolintine,  taken  before  the  master, 
shows  *that  all  the  complainants  united  in  filing  the  [46S*] 
bill.     Archibald  McAllister  did  not  testify  to  the  con- 
trary. 

It  is  insisted  that  the  McAllisters  have  no  interest  in  the 
matter,  the  notes  for  the  usury  having  been  surrendered  and  all 
claim  thereon  abandoned,  and  that  it  is  a  mere  speculation  on 
the  part  of  Yolintine  to  avoid  paying  a  debt,  the  fund  for 
which  was,  by  the  sale  to  him,  placed  in  his  hands  as  part  of 
the  purchase  price  of  the  land. 

The  doctrine  is  well  established,  that  the  owner  of  land  who 
has  given  a  usurious  mortgage  upon  it,  may  sell  or  mortgage 
the  land  to  another,  generally,  and  give  to  such  purchaser  or 
mortgagee,  by  express  agreement,  the  same  right  to  contest  the 
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validity  of  the  first  mortgage  as  he  had  himself.  Bat  he  may 
affirm  the  validity  of  the  usurious  mortgage  by  selling  only  the 
equity  of  redemption  in  the  mortgaged  premises,  or  by  selling 
or  mortgaging  the  land,  subject  in  express  terms  to  the  previous 
mortgage;  in  which  cases  the  purchaser  or  subsequent  mortga- 
gee will  be  entitled  to  the  equity  of  redemption  merely,  and 
cannot  question  the  validity  of  the  prior  mortgage.  Shufelt  v. 
Shufelt,  9  Paige  Ch.  137;  Green  v.  Kemp,  13  Mass.  515; 
Spengler  v.  Snapp^  5  Leigh  (Ya.),  478;  Ferris  v.  Crawford,  2 
Denio,  595;  Henderson  v.  Bellew,  decided  at  this  term.1 

Although  this  be  the  doctrine,  it  does  not  follow  that  the 
complainants  are  not  entitled  to  maintain  this  bill,  notwithstand- 
ing the  admission  of  Archibald  McAllister  that  his  firm  had  no 
interest  in  the  event  of  the  suit.  This  must  be  taken  to  mean 
a  present  pecuniary  interest,  for  the  prayer  of  the  bill  is  for  an 
account,  and  for  a  surrender  to  them  of  their  notes. 

The  McAllisters  w^ere  still  liable  on  these  notes,  and  if  as- 
signed, might  give  them  trouble,  and  involve  them  in  much  ex- 
pense. At  any  rate,  they  were  outstanding  against  them,  and 
they  had  an  undoubted  right  to  file  the  bill  and  have  an  account 
stated,  pay  up  the  balance  on  the  notes,  and  have  the  mortgage 
and  notes  canceled,  and  Volintine  had  a  right,  wutli  their  con- 
sent, to  be  a  party  complainant,  he  holding  the  equity  of  redemp- 
tion, and  the  amount  remaining  for  him  to  pay,  he  having 
purchased  subject  to  the  mortgage,  the  amount  due 
[469*]  upon  that  *  would  be  the  measure  of  his  liability.  He 
was  not  .perhaps  a  necessary  party,  but  we  see  no  ob- 
jection because  he  was  a  party. 

The  court  should  have  required  the  master  to  state  an  account 
showing  what  was  due  on  the  mortgage,  the  payments  made 
and  when,  and  on  the  payment  should  have  directed  the  notes 
and  mortgage  to  be  surrendered  and  canceled. 

As  the  cause  will  have  to  be  remanded,  the  master  should 
be  directed  to  calculate  the  interest  at  ten  per  cent,  under  the 
act  of  1867,  the  note  and  mortgage  having  been  executed  prior 
to  the  passage  of  that  act. 

1  Ante,  322. 
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The  decree  of  the  circuit  court  is  reversed  and  the  cause  re- 
manded for  further  proceedings  consistent  with  this  opinion. 
Reversed  and  remanded. 


Andrew  Ortmayer  et  al.  vs.  Henry  T.  Johnson  et  al. 

1.  Negligence  :     Contributory  negligence} 
In  an  action  to  recover  damages  for  injury  caused  by  negligence,  the 
right  of  the  plaintiff  to  recover  depends,  first,  upon  whether  the  in- 
jury complained  of  resulted  from  negligence  on  the  part  of  the  de- 

^ee  St.  Louis,  A.  &  T.  H.  R.  R.  Co.  v.  Todd,  36  111.  409,  and  note. 

Note.  —  For  a  discussion  of  negligence,  comparative,  contributory  and 
concurrent,  see  notes  to  Coursen  v.  Ely,  37  111.  340 ;  and  to  Chicago  &  Al- 
ton R.  R.  Co.  v.  Gretzner,  46  id.  74.  The  attention  of  the  bench  and  bar  of 
England  and  America  has,  within  a  few  years,  and  particularly  since  the 
remarks  of  Lord  Desman  in  Hinton  v.  Dibdin,  2d  Q.  B.  (Adol.  &  Ellis,  646), 
(42  E.  C.  L.  847),  been  drawn  to  the  question  whether  the  alleged  distinc- 
tion between  the  degrees  of  negligence,  as  slight,  ordinary  and  gross,  is 
logical  or  promotive  of  legal  accuracy,  or  even  capable  of  being  clearly 
thought.  The  point  made  against  the  application  of  the  terms  slight,  ordi- 
nary and  to  gross  negligence  is,that  negligence  is  not  a  measurable  quantity 
which  is  susceptible  of  being  small  or  large,  as  the  terms  slight  and  gross 
imply,  but  that  it  is  the  absence  or  negation  of  something,  viz.,  of  the 
thought,  action,  attention  or  care  which  it  was  the  duty  of  some  person  to 
bestow ;  and  that  absence  has  no  degrees.  We  cannot  say  of  several  gentle- 
men invited  to  a  dinner,  that  one  was  slightly  absent,  another  was  ordi- 
narily absent,  but  a  third  was  grossly  absent;  nor  of  several  prisoners 
charged  with  crime,  that  one  established  a  slight  alibi,  another  an  ordinary 
alibi,  another  a  very  great  alibi,  and  another  the  highest  possible  alibi. 
In  the  case  of  the  gentlemen  invited  to  dinner,  it  is  quite  "  thinkable  "  that 
the  absence  of  one  may  involve  slight  fault,  and  that  of  another  gross  fault, 
because  blameworthiness  is  a  present  quantity,  and  the  mind  can  conceive 
of  degrees  of  its  increase  and  dimunition.  So  the  fact  that  negligence,  or 
the  absence  of  that  care,  thought  and  attention  which  were  due,  may  be, 
under  some  circumstances,  slightly  culpable;  under  others,  ordinarily 
culpable,  and  still  again,  grossly  culpable,  does  not  help  one  to  conceive 
mentally,  how  the  absence  of  due  care  can  itself  be  a  slight,  ordinary  or 
gross  absence  thereof.  Lord  Denman,  in  the  case  referred  to  (1842),  re- 
marks, "  concerning  the  liability  of  carriers,  in  which  the  term  gross  negli- 
gence is  made  the  criterion,  though  it  might  have  been  reasonably  expected 
that  something  like  a  definite  meaning  should  have  been  given  to  the  ex- 
pression, yet  in  none  of  the  numerous  cases  upon  this  subject  is  any  such 
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fendant  or  his  servants;  and,  second,  if  that  question  should  be 
answered  affirmatively,  whether  the  plaintiff  was  himself  free  from 
any  negligence  which  materially  contributed  to  the  injury,  or  whether 
his  negligence,  if  any,  was  slight  in  comparison  with  that  of  the 
defendant. 

attempt  made;  and  it  may  well  be  doubted  whether,  between  gross  negli- 
gence and  negligence  merely,  any  intelligible  distinction  exists." 

Lord  Denman  was  evidently  of  opinion  that  the  supposed  definition  of 
the  distinction  as  borrowed  by  Sir  Wm.  Jones  from  the  civil  law,  viz.,  that 
gross  negligence  is  the  absence  of  slight  care;  ordinary  negligence  is  the 
absence  of  ordinary  care,  and  slight  negligence  is  the  absence  of  great 
care,  fails  to  give  a  definite  meaning  to  the  expression.  It  is  possible  that 
an  analysis  of  the  thought  conveyed  by  the  word  care,  viz.,  that  it  is  the 
presence  of  the  mind,  and  of  the  physical  act,  at  the  moment  when  duty 
requires  them  to  be  present,  would  show  that  it  is  as  little  capable  of  grada- 
tion as  is  the  thought  expressed  by  the  word  negligence.  Lord  Denman's 
remark  in  Hinton  v.  Dibdin  has  since  been  approved  by  Smith,  J.,  in 
Perkins  v.  N.  Y.  Central  R.  R.  Co.  24  N.  Y.  196 ;  by  Creswell,  J.,  in 
Austin  v.  Manchester,  etc.  R.  R.  Co.  10  C.  B.  454 ;  Sutherland,  J.,  in 
Wells  v.  N.  Y.  Central  R.  R.  Co.  24  N.  Y.  181 ;  Allen,  J.,  in  Smith  v.  N. 
Y.  Central  R.  R.  Co.  24  N.  Y.  222 ;  Curtis,  J.,  in  New  World  v.  King,  16 
How.  U.  S.  474;  Wilson  v.  Brett,  11  Mess.  &  W.  113;  Willes,  J.,  in  Grill 
v.  General,  etc.  Collier  Co.  L.  R.  1  C.  P.  600.  Singularly  enough,  Judges 
Sutherland,  Curtis  and  Allen  object  to  it  wholly  on  the  practical 
ground  of  its  inaptness  and  the  impossibility  of  applying  it  to  actual  cases, 
and  treat  it  in  a  manner  that  assumes  that  it  may  be  logical,  whereas  the 
logical  objections  to  ic  would  seem  to  be  the  most  evident. 

Notwithstanding  these  criticisms,  the  phrase  holds  its  established  place 
in  the  judicial  decisions  of  most  of  the  states  (see  cases  cited  in  note  3, 
p.  20,  of  Shearman  and  Redfield  on  Negligence),  and  in  none  more  firmly 
than  in  Illinois,  whose  immense  railway  system,  with  the  vast  amount  of 
railway  litigation  incident  thereto,  are  well  calculated  to  give  to  the  decis- 
ions of  her  supreme  court  great  authority  in  matters  of  railway  law.  Of 
the  cases  in  Illinois,  which  purport  to  be  based  on  this  alleged  distinction, 
some,  doubtless,  might,  on  a  careful  analysis,  be  found  to  be  sustained  by 
the  more  logical  distinction  between  proximate  and  remote  causes;  others 
on  the  distinction  between  the  blameworthiness  of  one  who  produces  an 
injury  by  violating  an  express  statute,  and  that  of  the  victim  of  the  injury 
who  is  acting  within  the  measure  of  his  legal  rights,  but  who  fails  through 
whatever  dullness  of  the  senses  to  discover  the  impending  danger  in  time 
to  escape  from  it.  Thus  the  C,  B.  &  Q.  R.  R.  Co.  v.  Triplett,  38  111.  483,  is 
a  case  where  a  passenger  on  a  highway,  slightly  deaf,  approaches  a  rail- 
way crossing,  through  a  cut,  the  high  banks  on  each  side  of  which  heid 
the  approaching  train,  and  the  train  itself  neglects  to  sound  the  whistle 
or  ring  the  bell  as  required  by  the  statute,  and  in  addition  is  violating  gen- 
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2.  Same:    Same. 

Plaintiffs  and  defendants  occupied  the  first  and  second  stories  of  the 
same  building  as  a  hardware  store  and  a  saddle  and  harness  store, 
respectively.  By  an  agreement  between  them,  it  was  arranged  that 
during  the  frosty  weather  the  plaintiffs  should  take  charge  of  the 

eral  railway  usage,  by  running  its  train  backwards,  with  the  freight  cars 
in  front  and  the  locomotive  in  the  rear.  The  conclusion  of  the  court  is, 
that  the  deceased  was  guilty  of  some  negligence  in  not  keeping  a  lookout 
for  trains  crossing  the  highway  at  a  known  railway  crossing,  but  that  the 
company  was  guilty  of  far  greater  and  gross  negligence  in  running  its 
train  with  the  engine  in  the  rear,  and  without  obeying  the  statute  as  to 
sounding  the  whistle  and  ringing  the  bell.  According  to  Lord  Denman's 
analysis  of  negligence,  both  the  deceased  and  the  engine  driver  were  guilty 
of  simple  negligence,  i.  e.,  in  both  there  was  an  absence  of  the  thought 
and  action  necessary  to  avert  the  danger,  but  the  blame  attaching  to  the 
two  was  very  different,  because  the  railway  company's  servants  were  vio- 
lating a  statute,  disregarding  the  usages  of  their  own  business,  while  the 
highway  passenger  was  merely  absorbed  in  thought,  and  hard  of  hearing. 
The  negligence  which  results  from  one  being  so  absorbed  in  thought  and 
hard  of  hearing  as  to  prevent  his  looking  out  for  the  danger  resulting  from 
the  illegal  conduct  of  others,  is  not  so  blameworthy  as  is  that  of  those  who 
are  guilty  of  the  illegal  conduct.  The  company  not  having  given  the 
requisite  signal  to  warn  the  highway  traveler,  the  latter  was  properly  at 
that  place  at  that  time.  While  the  railway  company's  servants  were  virtu- 
ally trespassers  in  crossing  the  traveler's  path  without  having  sounded  the 
bell  and  whistle  80  rods  before  reaching  the  highway,  and  in  not  having 
the  train  so  made  up  that  the  men  in  charge  of  it  were  at  its  front  end, 
where  they  could  look  out  and  avert  the  danger;  the  deceased  committed 
no  fault,  save  his  failure  to  detect  in  time  the  danger  resulting  from  such 
a  combination  of  wrong  doing.  If  the  highway  traveler  was  rightly  there 
at  that  time,  and  the  train  was  wrongly  there  at  that  time,  then  the  latter 
were  the  sole  authors  of  the  mischief,  and  the  negligence  of  the  former 
was  merely  that  of  the  victim  who  innocently  fails  to  dodge  a  wrongful 
blow.  The  supposed  question  of  relative  degrees  of  negligence  resolves 
itself  into  a  question  of  the  relative  culpability  of  one  who  willfully  and 
knowingly  violates  law,  and  that  of  one  who  fails  to  get  out  of  the  way 
of  the  danger,  arising  from  such  violation,  in  time  to  escape  its  conse- 
quences. 

In  the  Chicago  &  Alton  R  E.  Co.  v.  Gretzner,  46  111.  74,  where  the  rule 
of  relative  degrees  of  negligence  is  again  announced,  the  recovery  had  in 
the  court  below  against  the  company  for  collision  with  a  traveler  on  a  high- 
way, was  reversed  because  the  plaintiff  had  failed  to  show  that  the  company 
had  disobeyed  any  law,  or  that  its  train  was  not  rightfully  at  the  point  of 
collision  at  that  time.    It  was  not  disputed  that  the  bell  had  been  rung,  and 
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stop-cock  in  the  pipe  supplying  them  with  water,  and  see  that  it  was 
turned  off  nights,  the  effect  of  turning  it  off  being  to  cut  off  the 
water  from  the  second  story.  When  the  stop-cock  was  open  the 
water  was  allowed  to  run  constantly  through  the  water  closet  in  the 
lower  story,  which  prevented  it  from  rising  to  the  second  story,  the 

the  court  found  that  the  flagman  stationed  at  the  crossing  had  given  every 
needed  signal.  Here  again  it  was  not  a  question  of  relative  grades  of 
neglect,  but  simply  which  party  was  legally  on  that  track  at  the  moment 
of  the  collision.  If  the  railroad  company  obeys  the  law,  it  has  the  domi- 
nant and  superior  right  to  its  track,  subject,  however,  to  the  paramount 
obligation  so  to  run  its  trains  as  to  avert  all  danger,  whether  resulting  from 
its  own  negligence  or  that  of  others,  which  can  be  or  is  seen  by  its  servants 
in  time  to  avert  it.  In  C,  B.  &  Q.  R.  K.  Co.  v.  Damerell,  81  111.  455,  the 
court,  after  finding  that  the  railroad  company  had  used  due  precautions, 
and  were  rightfully  at  the  highway  crossing  with  their  train,  and  that  the 
highway  passenger  was  guilty  of  negligence  and  was  wrongly  there,  still 
deem  it  necessary  to  state,  in  order  to  justify  a  judgment  in  favor  of  the 
former,  that  "  the  air  brake  seems  to  have  been  applied,  and  all  reasonable 
effort  used  to  stop  the  train  and  avoid  the  injury,  as  soon  as  it  became  ap- 
parent the  team  was  coming  on  the  track  without  stopping,  and  was  in  a 
position  of  actual  danger,"  a  consideration  entering  into  the  decision 
which  seems  justly  entitled  to  qualify  the  statement  in  the  syllabus,  taken 
from  another  part  of  the  opinion,  that  "it  is  not  the  duty  of  the  engine 
driver,  on  nearing  a  road  crossing,  to  stop  his  train  for  the  purpose  of 
avoiding  a  collision  with  a  team  he  may  see  approaching  a  crossing." 

The  field  in  which  the  distinction  between  slight,  ordinary  and  great 
care,  and  the  corresponding  degrees  of  negligence,  tias  been  most  "plati- 
tudinariously"  reiterated  has  been  the  law  of  bailments,  and  nowhere 
could  it  have  more  signally  failed  to  facilitate  an  accurate  statement  of 
the  law.  That  there  are  a  few  cases  in  which  the  degree  of  culpability 
for  negligence  is  slight,  because  the  bailment  is  for  the  interest  of  the 
bailor,  and  vice  versa,  great  where  the  bailment  is  for  the  benefit  of  the 
bailee,  is  doubtless  true;  but  these  few  instances  are  far  too  insignificant 
to  be  made  fundamental  in  the  law  of  bailments.  A  more  comprehensive 
analysis  of  the  modern  law  of  bailments  as  actually  administered  in  the 
courts  would  grade  the  degree  of  culpability  for  negligence  somewhat  as 
follows,  viz. : 

1st.  According  to  the  value  op  the  thing  bailed  ;  thus  if  I  entrust 
a  common  carrier  of  passengers  with  my  transportation  by  steam,  the 
thing  bailed  is  human  life,  and  the  bailee  is  held  to  the  highest  possible 
care,  and  the  fact  that  the  service  is  gratuitous  only  forms  a  sufficient  con- 
sideration to  sustain  the  contract  of  the  passenger  releasing  the  carrier 
from  liability,  provided  such  a  contract  is  made.  If  no  such  express  con- 
tract is  made,  then  the  culpability  of  the  carrier  in  the  case  of  a  gratuitous 
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occupants  of  which  procured  the  water  necessary  for  their  business 
from  the  basement  in  pails.  Upon  the  return  of  warm  weather,  the 
defendants  objecting  to  have  their  supply  of  water  thus  cut  oft,  the 
plaintiffs,  allowed  defendants  to  have  the  use  of  their  water  closetywhich 
so  far  satisfied  them  that  they  acquiesced.    In  this  condition  of 

passenger  is  the  same  as  in  the  case  of  a  paying  one,  though  the  contract 
seems  to  be  wholly  for  the  accommodation  of  the  bailor.  Perkins  v.  N. 
Y.  Cent.  R  R.  Co.  24  K  Y.  196;  Wells  v.  K  Y.  Cent.  R  R  Co.  id.  181 ; 
111.  Cent.  R  R  Co.  v.  Read,  37  111.  484;  Ind.  Cent.  R.  R.  Co.  <&.  Mundy,  21 
Ind.  48;  Gillenwater  v.  Madison  &  Ind.  R  R  Co.  5  id.  339;  Todd  v.  Old 
Colony  &  F.  R.  R.  Co.  3  Allen  (Mass.),  18.  Nolton  v.  Western  R.  R.  Co.  15 
!N\  Y.  444.  So  one  who  takes  money  or  jewelry  to  carry  gratuitously  for 
another  is  held  to  the  highest  possible  care,  because  of  the  value  of  the 
property  bailed,  notwithstanding  the  contract  is  wholly  for  the  benefit  of 
the  bailor.  Tracy  v.  Wood,  3  Mason,  132.  While  one  who  should  borrow 
a  mudscow  or  stoneboat  from  another  would  be  deemed  but  slightly,  if  at 
all,  culpable  if  he  should  leave  either  in  an  open  highway  over  night, 
whereby  it  should  be  stolen. 

2d.  According  to  certain  doctrines  of  public  policy,  founded  in 
the  case  of  common  carriers  of  freight,  upon  the  exclusiveness  of  the 
control  of  the  property  by  the  bailee,  and  the  great  liability  to  imposition 
the  bailor  would  be  under,  were  not  the  bailee  held  as  an  insurer,  except 
as  against  acts  of  God  and  of  the  public  enemy;  and  in  the  case  of 
innkeepers,  who  are  held  to  a  very  high  degree  of  diligence,  but  not  the 
highest,  nor -as  insurers,  upon  analagous  reasons,  applying  less  completely 
than  in  the  case  of  common  carriers. 

3d.  According  to  the  express  contract  of  the  parties,  created  either 
by  stipulation  or  notice. 

4th.  According  to  statute  in  particular  states. 

5th.  According  to  usage. 

6th.  According  to  the  interest  of  the  parties,  or  the  party  to  be  ben- 
efitted by  the  contract. 

"Ordinary  care"  is  a  flexible  term,  to  be  construed  according  to  the  sit- 
uation of  the  parties,  and  the  business  in  which  they  are  engaged,  and 
varies  according  to  the  exigencies  which  require  vigilance  and  attention, 
conforming  in  amount  and  degree  to  the  particular  circumstances  under 
which  it  is  to  be  exerted.  1  Allen,  9 ;  10  Gray,  274 ;  4  Allen,  268 ;  24  N.  J. 
L.  824;  35  Pa.  St.  60. 

Some  of  the  illustrations  of  negligence  afforded  by  the  civil  law  are  in- 
structive. Thus,  undue  severity  in  the  correction  of  an  apprentice  by  a 
shoemaker,  by  throwing  a  shoe  so  as  to  put  out  his  eye,  was  held  by  both 
Julian  and  Ulpian  to  be  negligence.  For  while  the  shoemaker  had  the 
right  to  punish  his  pupil,  and  probably  to  throw  the  shoe  at  him,  it  was 
negligence  so  to  throw  it  as  to  destroy  his  eye.    D.  9,  2, 5, 3,  Hunter's  Rom. 
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affairs,  the  plaintiffs  failing  one  night  to  turn  the  stop-cock,  the  water 
rose  to  the  second  story,  and  the  faucet  there  having  been  left  open, 
overflowed  from  the  sink  to  the  floor,  and,  running  through,  damaged 
plaintiffs'  goods,  who  brought  case  therefor:  Held,  that,  admitting 
that  the  agreement  imposing  on  the  plaintifl's  the  duty  of  shutting 
off  the  water  terminated  with  the  frosty  weather,  which  was  disputed 
by  defendants,  yet,  as  they  continued  to  exercise  entire  control  of  the 
flow  of  water  through  the  whole  building  after  that  time,  with  or  with- 
out an  agreement,  and  by  means  of  the  stop-cock  or  the  arrangement 
in  the  water  closet  prevented  its  flow  to  the  second  story,  and  the  de- 
fendants were  aware  of  this,  and  acquiesced,  then  the  latter  had  the 
right  to  presume  the  plaintiffs  would  continue  to  take  charge  of  the 
water  until  notified  to  the  contrary,  and  that  the  negligence  of 
plaintiffs  in  failing  to  turn  the  stop-cock  was  at  least  equal  to  that  of 
defendants  in  failing  to  secure  the  faucet,  where  the  water  had  not 
run  in  over  seven  months;  and  a  judgment  for  the  plaintiffs  was 
reversed. 

Appeal  from  Cook.     Hon.  Erastus  S.  Williams,  J. 
Miller,  Van  Arman  <&  Lewis,  for  appellants. 
Beclcwith,  Ayer  c&  Kales,  for  appellees. 

Lawrence,  J.     This  was  an  action  on  the  case  brought  by 

Law,  2.  So  if  a  soldier  in  the  Campus  Martius,  where  the  throwing  of 
javelins  by  soldiers  in  practice  was  lawful,  chanced  to  injure  a  person,  it 
was  the  negligence  of  the  person  injured,  and  not  of  the  soldier.  But  if  the 
soldier  threw  them  elsewhere,  or  any  other  than  a  soldier  threw  them  in 
the  Campus  Martius,  and  an  injury  resulted,  it  was  the  carelessness  of  the 
thrower.  Hunter's  Rom.  Law,  100.  Here  again  the  question  whether  it  is 
negligence,  turns  upon  the  same  point  as  in  our  own  case  of  Gretzuer  and 
Triplett,  supra,  viz.,  whether  the  act  done,  at  the  time  and  place  where  it 
was  done,  and  by  the  persons  performing  it,  was  wholly  and  entirely  law- 
ful. So  if  a  pruner  in  pruning  a  tree  on  the  public  highway  let  a  limb  fall 
without  first  shouting  out  to  warn  passers  by,  and  one  was  hurt,  he  was 
guilty  of  negligence;  but  not  if  the  same  act  were  performed  in  a  remote 
and  secluded  field,  where  no  one  had  the  right  to  pass,  and  where  the 
pruner  had  no  reason  to  suspect,  and  did  not  suspect,  that  any  one  was 
passing.  Hunter's  Horn.  Law,  100.  So  (id.  p.  303)  if  Titius  borrows  plate 
from  Gains,  saying  he  means  to  use  it  for  a  supper  to  be  given  to  his  friends, 
and  instead  takes  it  on  a  journey,  and  it  is  stolen  by  robbers.  Here  the 
diversion  of  the  article  from  the  use  for  which  it  was  borrowed,  renders 
Titius  a  wrongdoer.  The  principle  is  the  same  as  that  in  marine  insur- 
ance concerning  a  vessel  which  departs  from  her  voyage.  Here  the  essen- 
tial gist  of  the  negligence  is  a  disobedience  to  law. 
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Johnson  et  al.  against  Ortmayer  et  al.,  in  which  the  plaintiffs 
recovered  a  verdict  and  judgment,  and  the  defendants  appealed. 
The  record  discloses  substantially  the  following  facts: 
*The  plaintiffs  and  defendants  occupied  the  same  [470'*] 
building  in  Chicago,  the  former  the  basement  and  first 
story  as  a  hardware  store,  the  latter  the  stories  above  as  a  saddle 
and  harness  store.  The  building  was  supplied  with  water  from 
a  main  pipe  laid  in  the  alley  at  the  rear.  The  water  was  taken 
by  different  branches  to  a  sink  in  the  second  story,  and  also  to 
a  wash-basin  in  the  basement,  and  to  a  water-closet  under  the 
sidewalk  in  the  rear.  The  last  two  were  under  the  control  of 
the  plaintiffs.  There  was  no  waste  pipe  to  carry  off  the  water 
from  the  defendant's  sink  in  the  second  story  in  case  the  faucet 
should  be  left  open.  Prior  to  December,  1865,  there  had  been 
a  little  leakage  from  the  upper  story  on  the  goods  of  the  plaint- 
iffs underneath,  and  the  damage  appears  to  have  been  amicably 
settled. 

In  that  month  the  plaintiffs  were  having  their  own  pipes  in 
the  basement  attended  to  by  the  plumber,  and  they  proposed  to 
the  defendants  that  a  stop-cock  be  inserted  in  the  pipe  coming 
from  the  main  in  such  manner  that,  on  being  closed,  it  would 
at  once  cut  off  the  water  from  the  second  story,  and  from  the 
plaintiffs'  wash-basin  in  the  basement.  The  object  of  this  was 
to  prevent  the  freezing  and  bursting  of  pipes,  and  to  guard 
against  accidents  from  the  water.  This  arrangement,  however, 
compelled  the  defendants  to  send  from  the  upper  stories  to  the 
basement  for  all  the  water  they  required,  and  it  appears  from 
the  evidence  that,  in  the  manufacture  of  their  goods,  they  re- 
quired from  twelve  to  twenty  pails  per  diem.  As  an  equivalent 
for  this,  however,  the  plaintiffs  were  to  take  charge  of  this  stop- 
cock and  see  that  it  was  turned  off  at  nights.  The  parties  were 
sworn  as  witnesses,  and  agree  that  this  was  the  arrangement, 
although  the  plaintiff  Spencer  swears  it  was  to  continue  only 
during  the  frosty  weather,  and  the  defendant  Ortmayer  states 
the  arrangement  as  without  limitation  as  to  time.  From  that 
date  until  the  9th  of  August  following,  the  evidence  shows  no 
water  passed  through  the  pipe  to  the  second  story,  and  during 
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that  period  the  defendants  brought  what  they  required  from  the 
basement  in  pails.  When  the  stop-cock  was  not  closed, 
[471*]  the  water  was  allowed  to  *run  constantly  through  the 
water-closet,  and  this  prevented  it  from  rising  to  the 
second  story.  When,  after  the  return  of  warm  weather,  the 
defendants  objected  to  having  their  supply  thus  cut  off,  the 
plaintiffs  insisted  that  by  this  method  the  water-closet  was  kept 
in  nice  condition,  and  the  defendants  could  have  the  use  of  that, 
and  this  so  far  satisfied  the  defendants  that  they  acquiesced. 
The  plaintiff  who  testifies  says  they  did  not  insist  on  having 
the  water. 

In  this  condition  of  affairs,  the  water,  on  the  9th  of  August, 
1866,  rose  in  the  night  to  the  second  story,  and  the  faucet  there 
having  been  left  open,  overflowed  from  the  sink  to  the  floor, 
and  running  through,  damaged  the  goods  of  the  plaintiffs,  for 
which  they  brought  this  action,  and  recovered  damages  as  al- 
ready stated. 

Under  this  state  of  facts,  the  right  of  the  plaintiffs  to  recover 
depends,  first,  upon  whether  the  injury  to  the  plaintiffs'  goods 
resulted  from  negligence  on  the  part  of  the  defendants  or  their 
servants  —  that  is,  whether  the  failure  to  keep  the  faucet  closed 
in  the  second  story  was,  under  the  circumstances,  carelessness 
or  negligence;  and,  secondly,  if  that  question  should  be  an- 
swered affirmatively,  whether  the  plaintiffs  were  themselves 
free  from  any  negligence  which  materially  contributed  to  the 
injury,  or  whether  their  negligence,  if  any,  was  slight  in  com- 
parison with  that  of  defendants.  These  are  familiar  princi- 
ples of  the  law,  which  the  circuit  court  did  not  disregard,  but 
there  are,  nevertheless,  several  of  the  instructions  given  for  the 
plaintiffs,  which,  while  correct  upon  the  plaintiffs'  hypothesis 
of  the  case,  do  lay  down  a  rule,  in  regard  to  what  would  be 
negligence  on  the  part  of  the  plaintiffs,  that  is  erroneous  when 
all  the  facts  are  considered,  and  would  strongly  tend  to  lead 
the  jury  astray. 

The  court  substantially  told  the  jury,  in  the  first,  fourth,  fifth 
and  sixth  instructions  for  plaintiffs,  that,  unless  there  was  an 
agreement  by  the  plaintiffs  to  shut  off  the  water  in  the  base- 
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nient  every  night,  or  if  such  agreement  extended  only  to  the 
frosty  weather,  then  the  omission  by  them  to  turn  the  water 
off  in  August  was  not  a  want  of  ordinary  care  and  prudence 
on  their  part. 

*  This  view  of  the  case  held  the  plaintiffs  discharged  [472*] 
from  all  obligation  to  look  after  the  stop-cock  in  the 
cellar,  except  so  far  as  that  obligation  resulted  from  an  agree- 
ment, thus  making  the  decision  of  the  case  turn  merely  and 
simply  upon  whether  there  was  an  agreement  between  the 
parties,  and  what  were  its  terms.  But,  in  fact,  in  determining 
the  question  of  comparative  negligence  between  these  parties, 
there  are  other  things  to  be  taken  into  the  account  besides  the 
provisions  of  whatever  agreement  may  have  been  made  between 
them.  The  plaintiffs  insist  that  the  agreement  imposing  on 
them  the  duty  of  shutting  off  the  water,  terminated  with  the 
termination  of  the  frosty  weather.  Admit  that  to  be  true,  yet 
if,  from  that  time  to  the  9th  of  August,  they  continued  to  ex- 
ercise entire  control  over  the  flow  of  the  water  through  the 
whole  building,  and  by  means  of  the  stop-cock  in  the  basement, 
or  by  the  arrangement  in  the  water-closet,  prevented  its  flow  to 
the  second  story;  and  if,  so  far  from  advising  the  defendants 
when  they  should  cease  to  look  after  the  water  in  pursuance  of 
their  winter  arrangement,  and  thus  putting  them  on  guard  for 
their  joint  security,  they,  in  fact,  when  remonstrated  with  by 
the  defendants  in  July,  because  the  water  was  not  permitted  to 
flow  to  the  upper  story,  insisted  on  the  existing  arrangement 
as  the  best  one,  and  continued  it,  knowing  the  water  was  at  no 
time  rising  to  the  second  story,  in  consequence  of  their  man- 
agement of  it  in  the  basement  —  then  it  is  undeniable  that 
I  their  negligence  in  failing  to  turn  the  stop-cock  in  the  base- 
ment on  the  night  of  the  9th  of  August,  was  at  least  equal  to 
that  of  the  defendants  in  failing  to  secure  the  faucet  in  the 
second  story,  where  the  water  had  not  run  since  the  previous 
December.  And  this  would  be  so  although  the  agreement  had 
applied  only  to  the  frosty  weather.  The  plaintiffs  had  control 
of  the  basement;  and  if  for  months  they  assumed  control  of 
the  flow  of  water  there,  with  or  without  an  agreement,  and  so 
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controlled  it  as  to  present  it  from  rising  to  the  second  story, 
and  the  defendants  were  aware  of  this  and  acquiesced,  then  the 
latter  had  the  right  to  presume  that  the  plaintiffs  would  con- 
tinue to  take  charge  of  the  water  until  notified  to  the 
[473*]  contrary.  In  *  brief,  it  was  not  the  agreement  of  De- 
cember, 1865,  which  settled  the  question  of  compara- 
tive negligence  between  these  parties  in  regard  to  an  accident 
occurring  in  August,  1866,  but,  in  connection  with  that  agree- 
ment, the  jury  should  have  been  left  to  consider  all  the  subse- 
quent acts  of  the  parties  in  relation  to  this  subject,  and  to  what 
extent  the  plaintiffs  had  in  fact,  and  for  their  own  convenience 
or  safety,  taken  the  control  of  the  flow  of  water  to  the  second 
story  out  of  the  hands  of  the  defendants,  and  thus  lulled  them 
into  a  false  security  as  to  the  condition  of  the  faucet  on  their 
own  premises. 

It  is  suggested  that  the  deficiencies  in  the  plaintiff's  instruc- 
tions are  cured  by  those  given  for  the  defendants.  We  do  not 
think  they  are  so  to  such  an  extent  that  we  can  say  the  jury 
were  not  misled. 

An  error  is  assigned  on  the  decision  of  the  court  allowing  the 
plumber,  who  put  the  stop-cock  in  the  basement  pipe,  to  be 
asked  for  what  purpose  it  was  put  in.  The  question  was  only 
another  mode  of  asking  the  witness  his  understanding  of  the 
purpose  for  which  he  was  at  work  in  inserting  the  stop- cock 
where  he  did,  and  what  would  be  the  effect  of  thus  inserting 
it.     The  question  can  hardly  be  considered  objectionable. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Milton  Parker  vs.  Charles  Follensbee. 

1.  Imprisonment  for  Debt:     What  constitutes  a  debt  within  meaning  of 
the  constitution. 
Any  liability  to  pay  money  growing  out  of  contract,  express  or  implied, 
constitutes  a  debt  within  the  meaning  of  sec.  15,  art.  XIII  of  the  con- 
stitution of  1848,  relating  to  imprisonment  for  debt.1  _____ 

1  This  provision  does  not  extend  to  actions  for  torts.    The  People  v.  Cot- 
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2.  Same  :     What  the  affidavit  for  a  capias  ad  respondendum  must  show. 
Before  a  party  can  be  held  to  bail  on  a  capias  ad  respondendum  issued  in 

an  action  for  a  debt,  it  must  appear  by  affidavit  that  he  has  been 
guilty  of  fraud,  or  that  there  is  a  strong  presumption  that  he  is  guilty ; 
and  the  affidavit,  to  hold  to  bail,  must  show  both  the  constitutional 
and  statutory  grounds  for  issuing  the  capias. 

3.  Same:    Same. 

Where  the  affidavit  for  a  capias  ad  respondendum  stated  that  defendant 
was  to  furnish  materials  for  and  to  erect  a  building  for  the  affiant, 
and  that  the  affiant  was  to  pay  him  for  the  same,  as  the  work  pro- 
gressed, the  sum  of  $3,500;  that  the  amount  justly  due  affiant  was 
$2,000;  that,  after  making  the  contract,  defendant  came,  as  affiant 
believes  and  avers,  for  the  fraudulent  purpose  to  cheat  and  defraud 
him,  such  fraud  being  conceived  and  entered  into  at  and  before  the 
time  of  making  the  contract,  and  under  various  pretenses,  one  of 
which  was  that  materials  for  building  were  rising  in  value,  fraudu- 
lently induced  appellant  to  advance  him  $4,100  for  the  purpose  of 
purchasing  materials  for  the  building,  promising  faithfully  to  apply 
the  money  thus  advanced  to  that  purpose ;  that  defendant  failed  and 
refused  so  to  apply  the  money  thus  obtained,  but  fraudulently  appro- 
priated it  to  his  own  use,  and  fraudulently  abandoned  the  work,  and 
that  affiant  was  compelled  to  employ  other  workmen,  at  great  ex- 
pense and  loss ;  that  the  materials  used  and  labor  performed  by  de- 
fendant on  the  building  were  only  worth  $1,900,  whereas  he  had 
received  $4,100  for  the  purpose  of  erecting  the  building:  Held,  that, 
although  not  very  artificially  drawn,  the  affidavit  created  a  strong 
presumption  that  defendant  was  guilty  of  fraud,  and  was  a  substantial 
compliance  with  the  requirements  of  both  the  constitution  and  the 
statute. 

Appeal  from  Superior  Court  of  Chicago.  Hon.  Joseph  E. 
Gary,  J. 

Debt  on  a  bail  bond  by  appellant  against  appellee,  as  surety, 
and  Samuel  M.  Standish,  as  principal,  the  surety  only  being 
served  with  process.     The  plaintiff  declared  in  the  usual  form, 

ton,  14  111.  414;  McKindley  v.  Rising,  28  id.  337;  Rich  v.  The  People,  66 
id.  513.  See  also  The  People  v.  Greer,  43  111.  213.  Nor  to  commitments 
for  contempts  in  refusing  to  pay  alimony,  Wightman  v.  Wightman,  ante, 
167.  Nor  to  proceedings  under  the  bastardy  act,  Rich  v.  The  People,  66 
111.  513.  The  provision  is  applicable  to  a  proceeding  by  ne  exeat,  Malcolm 
v.  Andrews,  68  111.  100.  See  also,  generally,  Strode  v.  Broadwell,  36  111. 
419 ;  Barnop  v.  Marsh,  13  id.  535. 
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and  the  only  objection  to  any  portion  of  the  proceedings  arises 
upon  the  third  special  plea  of  Follensbee,  which  is  as  follows: 

"And  for  a  further  plea  in  this  behalf,  the  said  defendant  says, 
actio  non,  because  he  says  that  the  affidavit  upon  which  the 
writ  of  capias  ad  respondendum  was  issued  against  said 
Standish,  and  upon  which  said  Standi  sh  was  held  to  bail,  as 
alleged  in  the  declaration,  is  in  the  words  and  figures  following, 
to  wit: 

"  State  of  Illinois  —  Cook  County. 

"  Milton  Parker  maketh  oath  that  he  is  about  to  institute  a 
suit  in  the  circuit  court  of  Cook  county,  against  Samuel  M. 
Standish,  in  an  action  of  assumpsit,  upon  a  written  contract  of 
said  Standish,  of  the  date  of  July  16, 1864,  wherein  and  whereby 
the  said  Standish  agreed,  among  other  things,  to  build,  erect 
and  finish  a  two  story  building  on  the  third  lot  east  of  Des- 
plaines  street,  north  side  of  W.  Lake  street,  in  the  city  of  Chi- 
cago, which  is  as  follows: 

"  The  building  to  be  65  by  25  feet,  a  stone  foundation  of  1J 
and  4  feet,  and  a  1  foot  brick  wall  5  feet  in  height  —  all  to  be 
of  the  best  material  —  a  frame  work  to  be  put  thereon,  the  first 
story  11  feet  between  joists;  the  second  story  9  feet;  a  compo- 
sition roof,  brackets,  cornice  stone  front,  with  cornice  of  neat 
and  tasty  kind ;  the  windows  in  front,  of  second  story,  to  have 
cornice  caps.  The  second  story  to  be  partitioned  off  as  de- 
sired. The  basement  story  to  be  finished  off  into  two  rooms 
in  front,  with  stairs  in  front  and  rear,  and  gas  and  water  put 
into  the  same,  and  trap  door  in  sidewalk,  all  to  be  of  the  best 
material,  and  done  in  good  workmanlike  manner,  and  com- 
pleted by  the  15th  day  of  September,  1864,  in  consideration 
for  which,  he,  the  said  Parker,  agreed  to  pay  for  the  same 
$3,500  to  said  Standish,  as  fast  as  the  work  progressed,  holding 
back  15  per  cent,  until  the  building  was  completed;  and  the 
said  Parker  was  to  have  the  privilege  to  select  two  persons  to 
inspect  the  building,  and  the  said  Standish  one,  if  he  chose; 
and  the  said  Standish  agreed  to  forfeit  $5  per  day  for  every 
day  after  the  said  15th  day  of  September  that  the  building 
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should  remain  unfinislied,  should  there  be  no  providential  in- 
terposition. 

"  For  breaches  of  which  contract,  and  money  overpaid  thereon 
by  said  Parker,  to  said  Standish,  and  to  his  order,  the  said  suit 
is  to  be  brought. 

"  And  the  said  Milton  Parker  maketh  oath  further,  that  the 
sum  which  he  is  justly  entitled  to  recover  in  the  said  suit,  by 
way  of  damages,  and  which  is  now  due  him,  amounts  to,  at  the 
least,  the  sum  of  $2,000,  as  he  verily  believes  and  has  ascer- 
tained, and  the  same  will  be  in  danger  of  being  lost,  and  that 
the  benefit  of  whatever  judgment  he  may  obtain  in  said  suit 
will  be  in  danger,  unless  the  defendant  be  held  to  bail  in  said 
action. 

"  And  the  said  Milton  Parker  further  maketh  oath  that  by 
the  terms  of  said  contract  he  was  only  to  pay  the  said  Standish 
for  the  work  contracted  by  him  to  be  done,  as  the  same  was 
done  or  progressed,  and  reserving  15  per  cent,  thereof  to  in- 
sure the  proper  execution  of  the  same;  that  shortly  after  the 
making  of  said  contract,  the  said  Standish  came  to  him,  in 
pursuance,  as  he  believes  and  avers,  of  a  fraudulent  purpose, 
to  cheat  and  defraud  affiant,  conceived  by  said  Standish,  and 
entertained  at  and  before  the  time  of  making  of  said  contract, 
and,  under  various  pretenses  and  urgent  appeals,  among  others 
that  material  for  building  was  rising  in  value,  fraudulently  in- 
duced affiant  to  advance  him  large  sums  of  money  on  said 
contract,  for  the  purpose  of  purchasing  his  materials  to  fulfill 
his  said  contract,  promising  affiant  at  the  time,  that  such  ad- 
vances of  money  should  be  faithfully  applied  to  the  purchase 
of  such  materials ;  and  that  affiant  did  in  pursuance  of  such 
requests,  and  to  aid  said  Standish,  advance  and  pay  to  him 
sums  to  the  amount  of  $,4,100,  and  that  although  the  said 
Standish  was  to  complete  the  said  work  and  building  by  the 
15th  day  of  September,  1864,  he  utterly  failed  to  do  so,  and 
failed  and  refused  to  appropriate  the  money  so  advanced  to  him 
to  the  purposes  agreed  upon  and  intended  as  aforesaid ;  but,  on 
the  contrary  thereof,  fraudulently  abandoned  and  utterly  neg- 
lected said  work,  and  appropriated  said  money  so  advanced  to 
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his  own  use;  that,  after  due  notice  and  demand  upon  the  said 
Stand ish  to  continue  and  complete  said  work,  and  his  refusal 
and  neglect  to  do  so,  affiant  was,  to  wit,  on  the  —  of  October, 
1864,  compelled,  at  great  expense  and  loss,  to  employ  others 
to  complete  the  same,  and  that,  at  the  time  said  Stan  dish 
abandoned  said  work,  and  when  affiant  employed  others  to 
finish  it,  the  work,  labor  and  materials  furnished  and  put  upon 
the  same  by  said  Standish,  including  what  had  been  paid  upon 
the  stone  foundation,  amounted  to  only  $1,900,  whereas  he 
had  already  received  $4,100  from  affiant,  for  the  purpose  of 
erecting  said  building,  and  to  enable  him  to  fulfill  his  said 
contract.  M.  Parker. 

"  Subscribed  and  sworn  to  before  me,  this  13th  day  of  De- 
cember, A.  D.  1864.  ¥m.  L.  Church. 

"  Does  not  comply  with  the  constitution  of  the  state  of 
Illinois,  and  with  the  statutes  of  said  state  in  such  case  made 
and  provided,  and  is  wholly  insufficient,  in  that  said  affidavit 
does  not,  by  facts  therein  stated,  or  circumstances  detailed,  raise 
a  strong  presumption  that  said  Standish  had  been  guilty  of 
fraud,  and  so  this  defendant  says  that  he  is  discharged  from 
all  liability  upon  the  bond,  in  said  declaration  mentioned;  and 
this  he  is  ready  to  verify,  etc.     By  F.  Pulver,  Defts  AWyP 

The  foregoing  plea  was  demurred  to  for  the  following  reasons: 
(1)  That  the  bond  estopped  the  defendant  from  pleading  that  said 
original  affidavit  was  insufficient;  (2)  because  fraud  in  Stan- 
dish in  obtaining  money  from  plaintiff,  is  clearly  shown  in  said 
affidavit,  and  said  affidavit  is  sufficient;  (3)  because  the  said 
third  special  plea  is  otherwise  uncertain,  informal  and  insuffi- 
cient. 

The  said  demurrer  was,  however,  overruled,  and  judgment 
rendered  against  the  plaintiff  for  costs. 

The  errors  assigned  are: 

(1)  The  overruling  of  said  demurrer  to  said  plea. 

(2)  The  holding  said  plea  to  be  sufficient. 

(3)  The  rendition  of  judgment  for  costs  against  the  plaintiff. 

(4)  The  rendition  of  judgment  for  defendants  Follensbee  and 
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Standish,  and  against  the  plaintiff,  when  said  Standish  had 
neither  been  served  with  process  nor  appeared  in  the  cause. 

C.  B.  Hosmer,  for  appellant. 

Monroe  dh  McKinnon,  for  appellee. 

*  Walkee,  J.  This  was  an  action  on  a  bail  bond,  [477*] 
brought  by  Milton  Parker  in  the  superior  court  of 
Chicago,  against  Samuel  M.  Standish  and  Charles  Follensbee. 
The  declaration  is  in  the  usual  form  and  no  question  is  raised 
as  to  its  sufficiency.  The  only  objection  taken  to  any  portion 
of  the  proceedings  arises  on  the  third  special  plea  of  Follens- 
bee. It  avers  that  the  affidavit  upon  which  the  writ  of  capias 
acl  respondendum  was  issued  against  Standish,  and  upon 
which  he  was  held  to  bail,  as  alleged  in  the  declaration, 
does  not  comply  with  the  constitution  of  the  state  of  [478*] 
Illinois,  and  with  our  statute,  in  so  far  as  it  does  not  by 
facts  therein  stated,  or  by  circumstances  set  forth,  raise  a  strong 
presumption  that  Standish  had  been  guilty  of  fraud,  and  that 
he  was  thereby  discharged  from  liability  upon  the  bond  in  the 
declaration  mentioned.  To  this  plea  plaintiff  filed  a  demurrer, 
and  assigned  various  causes,  but  they  only  embrace  substantial 
and  not  formal  objections.  The  court  below  overruled  the  de- 
murrer, and  the  plaintiff  refusing  to  reply  to  the  plea,  the 
court  rendered  judgment  on  the  demurrer  in  favor  of  defend- 
ant for  his  costs. 

The  15th  section  of  the  13th  article  of  the  constitution  de- 
clares that,  "  No  person  shall  be  imprisoned  for  debt,  unless 
upon  refusal  to  surrender  up  his  estate  for  the  benefit  of  his 
creditors,  in  such  manner  as  shall  be  prescribed  by  law,  or  in 
case  there  is  strong  presumption  of  fraud."  It  has  been  re- 
peatedly held  by  this  court,  that  any  liability  to  pay  money 
growing  out  of  contract,  express  or  implied,  constitutes  a  debt, 
within  the  meaning  of  this  provision  of  the  constitution;  and 
that  before  a  party  can  be  held  to  bail  on  a  capias  ad  respon- 
dendum, it  must  appear  by  affidavit  that  he  has  been  guilty  of 
fraud,  or  that  there  is  a  strong  presumption  that  he  is  guilty; 
that  the  affidavit  to  hold  to  bail  must  show  both  the  constitu- 
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tional  and  statutory  grounds  for  issuing  the  capias.  This  de- 
murrer, then,  raises  the  question  whether  the  affidavit  contains 
these  requirements. 

It  states  that  Standish  was  to  furnish  materials  for,  and  to 
erect  the  building,  and  that  appellant  was  to  pay  him  for  the 
same,  as  the  work  progressed,  the  sum  of  $3,500.  It  alleges 
that  the  amount  justly  due  appellant  was  $2,000;  that  after 
making  the  contract,  Standish  came,  as  affiant  believes  and 
avers,  for  the  fraudulent  purpose  to  cheat  and  defraud  him, 
such  fraud  being  conceived  and  entered  into  at  and  before  the 
time  of  making  the  contract,  and,  under  various  pretenses,  one 
of  which  was  that  materials  for  building  were  rising  in  value, 
fraudulently  induced  appellant  to  advance  him  $4,100  for  the 
purpose  of  purchasing  materials  for  the  building,  promising  to 
faithfully  apply  the  money  thus  advanced  for  that  pur- 
[479*]  pose;  *that  Standish  failed  and  refused  to  so  apply  the 
money  thus  obtained,  but  fraudulently  appropriated  it 
to  his  own  use  and  fraudulently  abandoned  the  work,  and  that 
appellant  was  compelled  to  employ  other  workmen  at  great  ex- 
pense and  loss;  that  the  materials  used,  and  the  labor  performed, 
by  Standish  on  the  building  were  only  worth  $1,900,  whereas 
Standish  had  received  $4,000  for  the  purpose  of  erecting  the 
building. 

This  is  the  substance  of  the  affidavit.  It  is  true,  it  is  not 
very  artificially  drawn,  but  when  carefully  considered  it  seems 
to  contain  in  substance  these  averments,  not  positively  and 
technically  made,  perhaps,  so  as  to  exclude  all  doubt  of  fraud 
on  the  part  of  Standish,  but  it  does  certainly  create  a  strong 
presumption  that  he  was  guilty  of  fraud.  If  it  is  true,  as  al- 
leged, that,  before  entering  into  the  contract  for  the  erection  of 
the  building,  he  formed  the  design  of  obtaining  appellant's 
money,  and  not  to  perform  the  contract,  it  was  a  palpable 
fraud.  And,  although  building  materials  may  have  been  ad- 
vancing in  price,  if  he  only  urged  that  as  a  means  of  carrying 
out  his  fraudulent  purpose  of  procuring  the  money  to  appro- 
priate it  to  his  own  use,  he  can  not  rely  upon  the  truth  of  the 
assertion  to  justify  his  conduct.  If  his  purpose  in  obtaining 
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the  money  was  fraudulent,  it  can  not  matter  if  the  reasons  as- 
signed to  induce  appellant  to  advance  the  money  were  true. 
It  was  no  less  a  fraud. 

Again,  it  is  positively  alleged  that  he  failed  to  appropriate 
the  money  to  the  purpose  for  which  it  was  advanced,  "  but  on 
the  contrary  thereof,  fraudulently  abandoned  and  utterly  neg- 
lected said  work,  and  appropriated  said  money  so  advanced  to 
his  own  use."  The  fact  that  he  procured  all  of  the  money  on 
the  contract  and  more,  and  refused  to  comply  with  his  contract, 
and  having  appropriated  the  money  to  his  own  use,  instead  of 
applying  it  to  the  purpose  for  which  it  was  obtained,  unex- 
plained by  other  circumstances,  might,  perhaps,  of  itself,  raise  a 
presumption  of  fraud ;  but  when  it  is  alleged  that  such  was  the 
purpose  for  which  he  procured  it,  the  presumption,  to  say  the 
least,  is  strong  that  he  was  guilty  of  a  fraud.  And  we 
are  *  of  the  opinion,  that  this  affidavit  is  a  substantial  [480*] 
compliance  with  the  requirements  of  both  the  constitu- 
tion and  the  statute,  and  that  the  plea  did  not  present  a  defense 
to  the  action,  and  the  demurrer  should  have  been  sustained.  The 
judgment  of  the  court  below  is,  for  this  error,  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


John  B.  Boudreau  vs.  Aglean  Boudreau,  Administratrix  of 
Emilien  Boudreau,  deceased. 

1.  New  Trial:     Verdict  against  the  evidence. 
Where  the  verdict  of  a  jury  is  palpably  against  the  weight  of  the  evi- 
dence, the  supreme  court  will  set  it  aside. 

2.  Gift  :    Proof  required  to  establish  parol  gift. 

A  person  claiming  personal  property  as  a  gift  by  parol,  ought  to  be  held 
to  make  reasonably  strict  proof  of  the  gift. 

Error  to  Kankakee.     Hon.  Charles  R.  Starr,  J. 
Eeplevin  for  two  bay  mares,  by  defendant  in  error  against 
plaintiff  in  error. 
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Yerdict  and  judgment  below  for  the  plaintiff. 
The  case  is  sufficiently  stated  in  the  opinion. 
C.  A  Lake,  for  plaintiff  in  error. 
Thomas  P.  Bonfield,  for  defendant  in  error. 

[4S1"*]  *  Breese,  J.  The  only  ground  of  claim  to  the  mares 
in  dispute  is  a  supposed  gift  of  them  by  the  plaintiff  in 
error  to  his  son,  who,  being  dead,  is  represented  by  the  defend- 
ant in  error,  his  widow  and  administratrix.  The  proof  of  the 
gift  rests  entirely  upon  the  testimony  of  Flora  Beterneau,  who 
says  the  defendant  said  he  had  given  his  son,  the  deceased,  a 
team  of  horses,  that  was  all  he  could  give  him  then.  The  de- 
fendant was  then  driving  a  brown  mare  and  a  grey  horse,  and 
that  team  took  the  deceased  and  defendant  home  from  the  wit- 
ness' house  where  they  were  visiting.  She  knew  nothing  of  the 
mares  in  question. 

The  testimony  of  other  witnesses,  the  sons  of  the  defendant, 
and  who  are  shown  to  have  had  the  best  opportunities  of  know- 
ing all  the  facts,  repels  all  idea  of  a  gift  of  these  mares.  The 
testimony  of  Louis  Boudreau  is  conclusive.  He  says  seven  days 
before  Emilien  died  he  was  at  his  house,  and,  starting  to  go 
home,  Emilien  called  him  back,  and  asked  him  to  plow  the 
rest  of  his  corn,  which  would  take  about  two  days,  and  then 
take  the  mares  home  to  his  father's,  which  he  did,  and  were 
afterward  replevied  by  the  administratrix. 

This  is  a  case  where  the  jury  have  decided  so  palpably  against 
the  weight  of  evidence,  we  have  no  hesitation  in  setting  aside 
their  verdict.  A  son  claiming  property  as  a  gift  from  his  father, 
or  any  other  person  claiming  as  a  gift,  ought  to  be  held  to  make 
reasonably  strict  proof  of  the  gift,  which  has  not  been  done  in 
this  case. 

The  motion  for  a  new  trial  should  have  been  granted.  Ke- 
fusing  it  was  error,  for  which  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Beversed  and  remanded. 
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*The  City  Fire  Insurance  Company  of  Hartford,     [482*] 
Garnishee,  vs.  Isaac  Mark. 

1.  Insurance:     Waiver,  by  consent  to  assignment  of  the  policy,  of  a  clause 

requiring  the  interest  of  assured  to  be  stated  in  policy. 
Morris,  of  the  firm  of  Goldschmidt  &  Morris,  took  a  stock  of  goods  on 
a  debt  due  the  firm,  and,  being  doubtful  whether  his  partner,  then 
absent,  would  approve  the  transaction,  took  the  stock  to  another  store 
and  there  sold  it  to  Myers.  Before  said  sale  he  took  out  a  policy  of 
insurance  on  the  goods  in  his  own  name,  and  when  the  goods  were 
sold  to  Myers,  assigned  the  policy  to  him,  with  the  written  consent 
of  the  company  indorsed  thereon.  The  goods  were  subsequently  de- 
stroyed by  fire,  and  the  company  contested  its  liability  on  the  ground 
that  it  was  discharged  by  the  following  provision  of  the  policy: 
"Any  interest  in  property  insured,  not  absolute,  or  that  is  less  than  a 
perfect  title,  must  be  specifically  represented  to  the  company,  and  ex- 
pressed in  this  policy  in  writing,  otherwise  the  insurance  shall  be 
void;"  x  it  being  insisted  by  the  company  that  the  interest  of  Morris 
in  the  goods  was  that  of  a  partner  only,  and  as  such,  fell  within  this 
clause :  Held,  that  when  the  goods  were  sold  and  the  policy  assigned 
with  the  written  consent  of  the  company,  and  Myers  took,  as  he  un- 
doubtedly did,  an  absolute  title  to  the  goods,  it  became  utterly  imma- 
terial to  the  company  what  had  been  the  nature  or  degree  of  Morris' 
interest  in  the  property,  as  between  him  and  the  firm  of  which  he 
was  a  member.  By  the  assignment  with  the  consent  of  the  company, 
Myers  was  recognized  as  the  assured  party,  and  as  the  sole  owner  of 
the  goods,  and  any  privilege  to  hold  the  policy  void  under  this  clause, 
which  the  company  may  have  had  as  against  Morris,  was  waived. 

2.  Same  :    Effect  of  assignment  of  a  policy  with  company'' s  consent. 

The  assignment  of  a  policy  of  insurance  against  fire,  with  the  consent 
of  the  company,  is,  in  substance,  though  not  in  form,  a  new  insurance 
granted  to  the  assignee. 

3.  Same  :     Covers  new  goods  bought  to  replace  those  sold  from  the  stock  in- 

sured? 
Where  a  stock  of  goods  is  sold,  and  the  policy  of  insurance  thereon  as- 
signed to  the  vendee,  with  the  consent  of  the  company,  the  insurance 
will  apply  not  only  to  the  stock  then  on  hand,  but  also  to  new 
goods  bought  to  replace  those  sold  in  the  course  of  trade,  and  incor- 
porated into  the  stock,  although  the  original  vendor  of  the  stock 
never  had  an  interest  in  such  new  goods. 


1  See  Commercial  Ins.  Co.  v.  Spanknible,  52  111.  53 ;  Reaper  City  Ins. 
Co.  v.  Brennan,  58  id.  158. 

2  Peoria  M.  &  F.  Ins.  Co.  v.  Anapow,  ante,  86. 
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Appeal  from  the  Superior  Court  of  Chicago.    Hon.  Joseph 
E.  Gary,  J. 

Asay  &  Lawrence,  for  appellant. 
Barker  dh  Tuley,  for  appellee. 

[483*]  *  Lawrence,  J.  The  appellant  was  summoned  by 
Marks,  the  appellee,  to  answer  as  garnishee  of  Myers, 
and,  a  jury  being  waived,  the  court  rendered  judgment  against 
the  company.  One  Morris,  of  the  firm  of  Goldschmidt  & 
Morris,  had  taken  a  stock  of  goods  on  a  debt  due  the  firm,  and 
being  doubtful  whether  his  partner,  then  in  Europe,  would  ap- 
prove the  transaction,  he  did  not  mix  the  stock  with  tha,t  of  the 
firm,  but  took  it  to  a  separate  store  and  there  sold  it  to  Myers. 
Before  the  sale,  however,  he  had  taken  out  a  policy  of  insur- 
ance from  the  appellant,  in  his  own  name,  and,  when  the  goods 
were  sold  to  Myers,  the  policy  was  assigned  to  him,  with  the 
written  consent  of  the  company  indorsed  thereon.  Myers  con- 
tinued the  business  for  some  months,  keeping  up  the  stock  by 
new  purchases  until  the  time  of  the  fire. 

The  appellant  contests  its  liability  on  the  ground  that  the 
policy  contained  the  following  provision  :  "Any  interest  in 
property  insured,  not  absolute,  or  that  is  less  than  a  perfect 
title,  must  be  specifically  represented  to  the  company,  and  ex- 
pressed in  this  policy  in  writing,  otherwise  the  insurance  shall 
be  void;"  and  the  company  insists  that  the  interest  of  Morris 
in  these  goods  was  that  of  a  partner  only,  and  as  such  falls 
within  this  clause. 

We  do  not  consider  it  necessary  to  determine  whether  the 

company  could  have  refused  payment  under  this  provision,  if 

the  goods  had  been  burned  before  the  sale  to  Myers.     It 

[484*]  is  suffi  *  cient  for  the  purposes  of  this  case  to  say,  that 

when  the  goods  were  sold,  and  the  policy  was  assigned 

with  the  written  consent  of  the  company,  and  Myers  took,  as 

he  undoubtedly  did,  an  absolute  and  complete  title  in  the  goods, 

it  became  utterly  immaterial  to  the  company  what  had  been  the 

nature  or  degree  of  Morris'  interest  in  this  property,  as  between 

him  and  the  firm  of  which  he  was  a  member.     By  the  assign- 
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ment  with  the  consent  of  the  company,  Myers  was  recognized 
as  the  assured  party,  and  as  the  sole  owner,  as  he  really  was,  of 
the  goods.  Any  privilege  to  hold  the  policy  void  under  this 
clause,  which  the  company  may  have  had  as  against  Morris,  was 
waived. 

In  substance,  though  not  in  form,  a  new  insurance  was  granted 
to  Myers.  Tillon  v.  Kingston  Mutual  Ins.  Co.  7  Barb.  573 ; 
S.  C.  1  Selden,  405;  Traders  Ins.  Co.  v.  Robert,  9  Wend.  404; 
Charleston  Ins.  Co.  v.  Rose,  2  McMullan,  237.  This  policy, 
by  its  terms,  covered  the  stock  of  hats,  caps  and  furs,  owned 
by  Morris,  and  "  contained  in  the  frame  building,  No.  277  Clark 
street,  Chicago."  When  the  stock  was  sold  to  Myers,  and  the 
policy  was  assigned,  the  insurance  applied  not  only  to  the  stock 
then  on  hand,  but  to  the  new  goods  bought  to  replace  those 
sold  in  the  course  of  trade,  and  incorporated  into  the  stock. 
The  identical  hats  and  caps  originally  insured  by  Morris  might 
thus  be  replaced  by  new  ones,  to  which  the  policy  would  attach 
as  a  part  of  the  stock,  although  Morris  had  never  had  an  in- 
terest in  them.  Hooper  v.  The  Hudson  Fire  Ins.  Co.  15  Barb. 
413.  There  can  be  no  dispute  about  this,  and  it  shows  how 
immaterial,  after  the  assignment,  the  degree  of  Morris'  former 
interest  in  the  stock  had  become. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


*  John  Roe  et  al.  vs.  Mason  Taylor.  [485*] 

1.  Evidence  ;    Wills  :    When  a  prior  will  is  admissible  in  a  suit  to  vacate 

a  subsequent  will  on  ground  of  undue  influence. 
Where  the  question  at  issue  is,  whether  undue  influence  has  been  exer- 
cised over  the  mind  of  a  testator  to  procure  the  execution  of  the  will 
in  controversy,  a  prior  canceled  will  of  the  same  testator,  the  provis- 
ions of  which  are  entirely  variant  from  those  of  the  will  in  controversy, 
is  inadmissible  in  evidence  to  rebut  the  charge  of  undue  influence. 

Should  such  prior  will  show  an  approximation  in  its  provisions  to 
those  of  the  will  in  contest,  it  seems  that  it  would  be  admissible  for 
that  purpose. 
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2.  Same:      Cross  examination  as  to  business  transactions  with  testator  bear- 

ing upon  testamentary  capacity. 
Where  the  question  at  issue  is  the  mental  capacity  of  the  testator,  a  wit- 
ness, who  has  expressed  a  decided  opinion  upon  the  subject,  may 
properly  be  asked  upon  cross  examination  as  to  any  and  what  busi- 
ness transactions  the  witness  had  with  the  testator  at  or  about  the 
time  referred  to  by  him  in  his  direct  examination,  and  whether  the 
testator  understood  their  nature  and  how  he  conducted  himself  in 
relation  thereto. 

3.  Same  :     When  witnesses,  not  experts,  may  express  an  opinion  as  to  sanity 

of  testator. 
A  witness,  who  is  not  an  expert,  may,  after  detailing  the  facts  on  which 
bis  opinion  is  based,  give  to  the  jury  his  opinion  as  to  the  soundness 
of  mind  of  the  testator,  which  is  to  be  received  by  the  jury  and  valued 
according  to  the  intelligence  of  the  witness  and  his  capacity  to  form 
the  opinion.1  Dictum  in  Van  Horn  v.  Keenan,  28  111.  445,  449,  not 
decisive  on  this  question. 

4.  Same  :     Burden  of  proof  of  undue  influence. 

The  allegation,  by  the  contestant  of  a  will,  of  the  exercise  of  undue  in- 
fluence over  the  testator,  is  tantamount  to  that  of  fraud,  and,  like  it 
must  be  proved  by  the  party  making  it. 

5.  Wills:    Testamentary  capacity,  how  shown. 

An  understanding  of  the  nature  of  the  business  about  which  the  testator 
was  engaged,  of  the  kind  and  value  of  the  property  devised,  and  of 
the  persons  who  were  the  objects  of  his  bounty,  and  of  the  manner  in 
which  he  wished  to  dispose  of  his  property  —  all  these  are  evidence 
of  the  possession  of  testamentary  capacity,2  unless  the  testator  was 
affected  by  some  morbid  or  insane  delusion  as  to  some  one  of  those 
natural  objects  of  his  bounty. 

6.  Same  :    Proper  execution  of  a  will,  a  question  of  law. 

Whether  a  will  is  or  not  executed  with  the  proper  formalities,  is  a  ques- 
tion of  law  for  the  court,  and  not  of  fact  for  the  jury. 

7.  Same  :     What  constitutes  undue  influence. 

In  order  to  constitute  such  an  undue  influence  as  to  avoid  a  will,  the  in- 
fluence  exerted  must  be  of  such  a  nature  as  to  deprive  the  testator  of 
his  free  agency.3 

8.  Instructions  :    Should  be  concise. 

An  instruction  containing  in  it  a  recapitulation  at  great  length,  hypo- 
thetically  stated,  of  the  material  facts  in  the  case,  may  properly  be 
refused. 


1  See  Rutherford  v.  Morris,  77  111.  397. 

2  See  Meeker  v.  Meeker,  75  111.  260. 

s  See  Meeker  v.  Meeker,  75  111.  260 ;  Rutherford  v.  Rutherford,  77  id.  397 ; 
Carmichael  v.  Reed,  ante,  108. 
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Instructions  should  be  concise,  and  briefly  present  the  point  of  law 
alone  on  which  the  party  relies. 

9.  Same  :    Refusal  of  instruction  working  no  injury,  not  ground  for  reversal. 

Where  the  jury  have  been  put  in  full  possession  of  the  issue  on  trial  by 

the  previous  instructions  in  the  case,  the  refusal  of  an  instruction  in 

the  terms  asked,  which  can  have  worked  no  injury  to  the  party  asking 

it,  is  no  ground  of  reversal. 

Appeal  from  Ogle.     Hon.  W.  W.  Heaton,  J. 
Edsall  <&  Orahtree,  for  appellants. 
John,  V.  Eustace,  for  appellee. 

*Breese,  C.  J.  This  was  a  bill  in  chancery,  exhib-  [486*] 
ited  in  the  circuit  court  of  Ogle  county,  by  Mason  Tay- 
lor, against  John  Roe  and  others,  claiming  to  be  the  devisees 
of  George  Taylor,  deceased,  under  his  last  will  and  testament. 
The  object  of  the  bill  was  to  set  aside  this  will,  on  the  alle- 
gation, that,  at  the  time  of  its  execution,  the  testator  was  par- 
tially insane  and  subject  to  delusions  as  to  the  characters, 
motives  and  actions  of  his  relatives  and  friends,  and  unfavora- 
ble to  them,  and  that  he  was  subject  to  be  easily  and  unduly 
influenced  against  his  relatives  and  friends,  and  particularly 
against  the  complainant,  who  was  one  of  his  children.  The 
bill  charges  that  Boliver  Roe,  the  father  of  the  devisees  so 
named,  seeking  to  obtain  an  advantage  thereby  to  his  children 
mentioned  in  the  will  as  the  children  of  Eleanor  Roe,  and  the 
grandchildren  of  the  testator,  stimulated  and  encouraged  this 
delusion  in  the  mind  of  the  testator,  and  did,  before  the  mak- 
ing of  the  will,  and  while  the  testator  was  so  mentally  pros- 
trated, exercise  an  undue  influence  over  him  for  the  purpose 
of  prejudicing  his  mind  against  his  other  relatives  and  heirs,  and 
particularly  against  the  complainant  and  his  family,  and  by 
this  undue  influence,  did  procure  the  testator  to  execute  the 
will  in  question.  The  bill  expressly  charges,  that,  at  the  time 
the  will  purports  to  have  been  made,  the  testator  was  not  of 
sound  mind,  and  was  incapable  of  making  any  valid  de- 
vise of  *  his  property,  and  that  the  paper  admitted  to  [487*] 
probate  as  the  last  will  of  George  Taylor  was  not  his  last 

will. 
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The  prayer  of  the  bill  is,  that  defendants  be  required  to 
answer  without  oath,  and  that  the  court  direct  an  issue  to  be 
made  up,  whether  the  same  is  the  will  of  George  Taylor 
or  not,  and  if  the  same  is  found  not  to  be  his  will,  that  the 
probate  of  the  same  be  annulled,  canceled  and  set  aside,  and 
that  the  paper  writing  so  admitted  to  probate  be  declared  not 
to  be  a  will,  and  that  it  be  canceled  and  annulled. 

All  of  the  defendants,  except  Samuel  Taylor  and  Bolivar 
Roe,  being  minors,  a  guardian  ad  litem  was  duly  appointed 
for  them,  who  answer  the  bill. 

Bolivar  Roe  filed  his  answer,  denying  all  the  material  alle- 
gations as  to  himself,  and  disclaims  all  right  and  interest  in  the 
estate.  It  does  not  appear  that  Samuel  Taylor  put  in  any  an- 
swer, or  that  any  proceedings  were  had  as  against  him. 

A  replication  being  filed  to  the  answer,  the  court  directed  a 
jury  to  be  impaneled  to  try  the  issue,  whether  the  writing 
produced  be  the  will  of  George  Taylor,  deceased,  or  not,  and  a 
verdict  was  returned  that  the  paper  given  in  evidence  is  not 
the  will  of  George  Taylor. 

A  motion  for  a  new  trial  was  overruled  and  exceptions  taken, 
and  thereupon  the  court  decreed  that  the  paper  writing  so  ad- 
mitted to  probate  was  not  the  will  of  George  Taylor,  and  that 
the  same  was  void  and  of  no  effect,  as  such  will. 

To  reverse  this  decree,  the  defendants  John  Roe,  Eleanor 
Roe,  Martha  Roe,  George  Roe,  Mary  Frances  Roe  and  G.  Boli- 
var Roe  bring  the  record  to  this  court  by  appeal,  and  have 
assigned  various  errors,  the  most  important  of  which  will  be 
considered. 

It  appears  from  the  bill  of  exceptions,  that  quite  a  volume 
of  testimony  was  taken  in  the  cause,  bearing  more  or  less  on 
the  question  of  the  soundness  of  mind  of  the  testator  at  the 
time,  and  prior  to  the  execution  of  the  will  in  question.     The 
controversy,  however,  is  drawn  down  to  the  point  of  undue  in- 
fluence exercised  by  Bolivar  Roe  over  the  testator,  and  to  the 
fact  of  an  insane  delusion  under  which  the  testator  was 
[488*]  laboring*  at  the  time  the  will  was  executed,  of  which  his 
son,  the  complainant,  was  the  object  and  the  victim. 
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The  first  point  made  by  appellants  is,  that  the  verdict  was 
against  the  evidence. 

This  point  is  not  discussed  by  them,  and  we  shall  spend  no 
time  upon  it,  any  further  than  remarking  it  seemed  to  satisfy 
the  judge  trying  the  cause,  and  he  was  in  a  better  position 
than  is  the  court  to  pronounce  upon  the  evidence.  "While  we 
do  not  think  it  of  the  most  satisfactory  character,  we  cannot 
say  it  is  wholly  insufficient  to  sustain  the  verdict. 

The  next  point  made  is,  that  the  court  rejected  competent 
evidence  offered  by  the  appellants. 

This  evidence  consisted  of  a  previous  will  made  by  the  testa- 
tor on  the  12th  of  September,  1860,  which  he  had  canceled  by 
drawing  a  black  line  over  his  signature.  The  object  of  its  in- 
troduction was  to  disprove  by  it  the  charge  of  undue  influence, 
as  it  showed  by  its  provisions  that  these  appellants  and  their 
deceased  mother,  then  living,  were  at  that  time  favorably  re- 
garded by  the  testator,  there  being  devised  $1,000  to  the  mother 
over  and  above  an  equal  interest  in  the  estate  with  her  two 
brothers,  the  complainant  and  Samuel  Taylor.  The  will  in 
question  was  executed  on  the  25th  of  July,  1864,  by  which 
there  was  bequeathed  to  complainant  $50  only,  Samuel  Taylor 
$100,  the  children  of  Samuel  and  Eleanor  Roe  each  $100,  and 
all  the  residue  of  the  estate  was  to  be  dividedly  equally  among 
the  children  of  Samuel  and  Eleanor. 

When  we  consider  the  point  being  investigated  when  this 
canceled  paper  was  offered,  it  will  be  perceived  that  it  had  no 
bearing  upon  it,  the  testamentary  dispositions  made  by  it  being 
so  variant  from  those  made  by  the  will  in  question.  Had  the 
rejected  paper  shown  an  approximation  in  its  provisions  to 
those  of  the  will  in  contest,  it  might  have  furnished  some  evi- 
dence to  rebut  the  idea  of  undue  influence  having  been  exer- 
cised to  procure  the  execution  of  the  last  will.  But  did  it 
furnish  any  evidence  to  disrobe  the  last  will  of  the  charge  that 
it  was  made  under  an  insane  delusion  towards  the  complainant, 
by  which  he  and  his  children  were  cut  off  from  any  par- 
ticipation in  the  estate,  save  the  bequest  of  $50?  We  [489*] 
think  not,  and  are  of  opinion  the  court  properly  rejected 
the  paper.  563 
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The  next  point  made  is,  the  exclusion  by  the  court  of  this 
question  asked  of  Thirza  Taylor,  a  witness  introduced  by  the 
complainant,  and  on  her  cross-examination:  "Did  you  have 
any  business  transactions  with  George  Taylor,  or  make  any  pur- 
chases from  him  during  the  time  you  lived  in  his  house  in  the 
summer  of  1864,  and  about  the  time  the  matter  occurred  in  re- 
gard to  him,  to  which  you  have  referred  in  your  direct  exami- 
nation? If  so,  state  what  such  transactions  were,  and  whether 
he  understood  the  nature  of  the  same,  and  how  he  conducted 
himself  in  regard  thereto." 

The  question  pending  being  the  mental  capacity  of  the  testa- 
tor, about  which  this  witness  had  expressed  a  decided  opinion, 
it  seems  to  us  very  clear  that  on  cross-examination,  in  which 
great  latitude  is,  and  should  be  allowed,  the  question  should 
have  been  answered.  By  ruling  out  the  question,  appellants 
were  deprived  of  a  resort  to  one  of  the  most  efficient  tests  for 
the  ascertainment  of  facts,  and  therein  the  court  erred. 

The  next  point  made  by  appellants  is,  the  ruling  of  the  court 
in  permitting  witnesses,  who  were  not  experts,  to  give  their 
opinions,  against  the  objections  of  appellants,  of  the  soundness 
of  mind  of  the  testator.  It  will  be  remembered  that  all  these 
witnesses  spoke  of  facts  and  circumstances  in  their  own  knowl- 
edge, as  coming  under  their  observation,  and  on  these  facts 
they  were  asked  if  they  considered  the  testator  of  sound  mind. 

There  has  been,  and  is  yet,  much  conflict  of  authority  on  this 
point,  but  the  weight  of  it,  we  are  inclined  to  think,  is,  that 
after  detailing  the  facts  on  which  an  opinion  is  based,  they  may 
give  to  the  jury  that  opinion,  to  be  received  by  them,  and  to  be 
valued  by  them,  according  to  the  intelligence  of  the  witness 
and  his  own  capacity  to  form  the  opinion.  The  authorities  are 
collated  in  Rediield  on  Wills,  140-146,  from  which  it  appears 
that  in  twelve  erf  the  states  such  evidence  is  received,  while  in 
two  a  different  rule  prevails. 

What  was  said  by  this  court  in  Van  Horn  v.  Keenan, 
[490*]  28  111.  *  449,  was  not  intended  as  decisive  of  the  ques- 
tion now  presented,  nor  did  the  case  turn  upon  this  point. 

It  is  next  complained  that  the  court  improperly  modified 
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the  appellant's  instructions  numbered  three,  four,  eight   and 
ten. 

The  modifications  of  those  instructions  were  substantially  of 
the  same  character,  and  brought  the  minds  of  the  jury  to  the 
consideration  of  the  fact  they  were  sworn  to  try,  and  that  was, 
was  the  will  of  the  testator  the  offspring  of  an  insane  delusion, 
by  which  complainant's  claims  to  his  favorable  recollection  at 
the  important  moment  of  making  the  will  was  pretermitted, 
and  under  the  influence  of  such  a  delusion  was  disinherited? 
Considering  the  issue  before  the  jury,  the  instructions,  as  asked, 
would  have  been  likely  to  mislead  them,  had  they  not  been 
modified  in  the  manner  they  were  —  the  eighth  especially.  An 
understanding  of  the  nature  of  the  business  about  which  the 
testator  was  engaged,  of  the  kind  and  value  of  the  property  de- 
vised, and  of  the  persons  who  were  the  natural  objects  of  his 
bounty  and  of  the  manner  in  which  he  wished  to  dispose  of  his 
property  —  all  these  are  evidence  of  the  possession  of  testament- 
ary capacity,  unless,  as  the  court  very  properly  said,  the  testa- 
tor was  affected  with  some  morbid  or  insane  delusion  as  to 
some  one  of  those  natural  objects  of  his  bounty. 

The  modification  of  the  tenth  instruction  was,  for  similar 
reasons,  equally  unobjectionable. 

It  is  also  objected  by  appellants  that  the  court  refused  in- 
structions numbered  17,  18,  20,  21,  22,  23,  24  and  25. 

The  principal  objection  to  instructions  20,  21  and  23  is,  that 
they  were  too  general,  and  calculated  to  mislead.  As  to  the 
seventeenth,  it  is  insisted  by  appellee  that  there  is  nothing  to 
show  whether  it  was  given  or  refused,  and  he  proposes  to 
supply  the  omission  by  the  judge's  certificate.  This  would 
not  be  proper,  as  the  record  shows  it  was  refused,  on  what 
grounds,  it  is  not  easy  to  perceive;  but  being  refused  in  the 
terms  asked  can  have  worked  no  injury  to  appellants,  for  the 
jury  was  in  full  possession  of  the  issue  on  trial,  by  all  the 
previous  instructions.  As  to  instruction  eighteen,  which 
seeks  *  to  bring  the  form  of  executing  the  will  before  the  [491*] 
consideration  of  the  jury,  it  was  objectionable.  Whether 
a  will  is  or  not  executed  with  the  proper  formalities,  is  a  ques- 
tion of  law,  not  of  fact.  565 
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Instruction  twenty-two  occupies  more  than  a  page  of  closely 
printed  paper,  and  is  a  recapitulation,  hypothetically  stated,  of 
the  material  facts  in  the  case,  and  was  properly  refused  on  the 
authority  of  the  case  of  Merritt  v.  Merritt,  20  111.  80. 

Instructions  twenty-four  and  twenty-iive  bring  up  for  con- 
sideration the  question  of  undue  influence  exercised  to  obtain 
the  execution  of  a  will.  On  this  point,  the  authorities  most  en- 
titled to  favorable  consideration  give  the  rule  as  announced  in 
these  instructions,  and  we  are  of  opinion  the  court  erred  in  re- 
fusing them.  The  rule  is,  that  the  influence  exerted  must  be 
of  such  a  nature  as  to  deprive  the  testator  of  his  free  agency. 
Eedfield  on  Wills,  522.  There  it  is  said,  "  it  may  be  safe  to 
adopt  the  language  of  Chief  Justice  Clayton,  in  Chandler  v. 
Ferris,  1  Harrington  (Del.),  454,  464,  that  neither  advice  nor 
argument  nor  persuasion  would  vitiate  a  will  made  freely  and 
from  conviction,  though  such  will  might  not  have  been  made 
but  for  such  advice  and  persuasion."  Reference  is  made  to  the 
cases  of  Calvert  v.  Davis,  5  Grill  &  J.  301;  Martin  v.  Teague, 
2  Spear  (S.  C),  268;  OWeal  v.  Farr,  1  Rich.  (S.  C.)  80.  This 
learned  author,  in  summing  up,  says,  "  it  is  obvious  from  the 
cases  cited,  that  the  influence  to  avoid  a  will  must  be  such  as 
to  destroy  the  freedom  of  the  testator's  will,  and  thus  render 
his  act  obviously  more  the  offspring  of  the  will  of  others  than 
of  his  own;  that  it  must  .be  an  influence  specially  directed 
toward  the  object  of  procuring  a  will  in  favor  of  particular 
parties ;  and  if  any  degree  of  free  agency  or  capacity  remained 
in  the  testator,  so  that,  when  left  to  himself,  he  was  capable  of 
making  a  valid  will,  then  the  influence  which  so  controls  him 
as  to  render  his  making  a  will  of  no  effect,  must  be  such  as 
was  intended  to  mislead  him  to  the  extent  of  making  a  will 
essentially  contrary  to  his  duty,  and  it  must  have  proved  suc- 
cessful to  some  extent,  certainly."  Page  524. 
[492*]  *  This  subject  is  ably  and  exhaustively  discussed  in 
the  case  of  Means  v.  Means,  5  Strobhart  (S.  C),  188- 
195. 

We  come  now  to  the  instructions  given  for  appellee,  to  three 
of  which,  2,  9,  11,  appellants  take  exception. 
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For  the  reasons  given  as  to  the  propriety  of  appellants'  in- 
structions 24  and  25,  instruction  number  2  of  appellee  must 
be  held  erroneous. 

Instructions  9  and  11  throw  the  burden  of  proof  on  appel- 
lants, which,  we  think,  under  the  issue,  should  not  be  done. 
The  contestant  of  the  will  alleges  that  it  was  executed  under 
an  undue  influence  exerted  upon  the  testator  by  a  party  inter- 
ested in  the  devise.  This  is  an  affirmative,  independent  fact, 
and  must  be  proved  by  the  party  alleging  it. 

The  allegation  of  undue  influence  is  tantamount  to  that  of 
fraud,  and,  like  it,  must  be  proved  by  the  party  making  it.  We 
cannot  understand  on  what  grounds  instructions  9  and  11  can 
be  defended.  The  substance  of  these  instructions  seems  to  be, 
if  the  jury  believe  the  testator  was  in  a  condition  to  be  easily 
influenced,  and  that  Bolivar  Roe  had  opportunities  to  influence 
him,  therefore  you  must  find  that  he  did  unduly  influence  the 
testator,  and  thereby  the  will  is  void. 

Upon  the  motion  for  a  new  trial  founded  upon  affidavits  of 
supposed  misconduct  of  the  jury,  it  is  sufficient  to  say,  the  prac- 
tice indicated  in  this  respect  by  appellants'  counsel  would  ren- 
der nearly  useless  trials  by  jury,  since,  on  a  suspicion  being 
raised  that  they  had  acted  improperly,  they  could  be  called  upon 
to  purge  themselves  thereof,  and  subject  them  to  annoyances 
too  grievous  to  be  borne. 

For  the  reasons  given,  the  decree  of  the  court  below  must  be 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


*Andkew  J.  Hall  et  al.  vs.  Denniston  K.  Towne.     [493*] 

1.  Pleadings  and  Evidence:    Allegations  and  proofs  must  correspond. 
A  complainant  in  chancer}'-  must  recover,  if  at  all,  upon  the  case  made 
in  his  bill.    The  allegations  and  proofs  must  correspond.1 

1  See  Ohling  v.  Luitjens,  32  111.  23,  and  note;  Lloyd  v.  Karnes,  ante,  62; 
Carmichael  v.  Reed,  ante,  108. 
Note.  —  Mode  of  pursuing  the  power  of  sale  in  a  mortgage  (or 
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2.  Decree  :    Must  conform  to  prayer. 

The  decree  must  conform  to  the  prayer  of  the  bill.  Where  the  bill  con- 
tains no  prayer  for  an  account  of  rents  and  profits,  there  can  be  no 
decree  therefor. 

trust  deed).    A  mortgagee,  under  a  power  of  sale  contained  in  a  mortgage, 
may  sell  the  mortgaged  premises,  and  convey  a  good  title  to  the  purchaser, 
without  an  application  to  the  court,  but  equity  will  jealously  watch  any 
abuse,  and  correct  any  departure  from  the  power  contained  in  the  mort- 
gage.   In  this  case  the  sales  were  set  aside  for  fraud,  opinion  by  Koerner, 
J.    In  Longwith  v.  Butler,  3  Grilm.  32;  Blooms.  Rensellaer,  15  111.  403,  the 
doctrine  of  the  previous  case  was  reaffirmed,  that  neither  legal  nor  equi- 
table proceedings  are  necessary  to  enforce  such  a  security.    The  equity  of 
redemption  is  extinguished  by  such  a  sale,  and  the  statutory  right  of  re- 
demption has  no  application  to  it.    Sale  affirmed,  opinion  by  Treat,  C. 
J.,  Caton,  J.,  dissenting,  on  the  ground  of  fraud  in  the  case.   But  the  power 
to  sell  ceases  when  the  debt  is  extinguished.    Lycoming  Ins.  Co.  v.  Jack- 
son, 83  111.  302.    If  various  notes  are  given,  a  part  of  which  have  been  as- 
signed, the  assignment  carries  with  it  the  security,  and  the  assignee  may 
call  on  the  trustee  to  sell  all,  or  so  much  of  the  trust  property  as  is  neces- 
sary for  their  payment.     Sargent  v.  House,  21  111.  48;  Strother  v.  Law,  54 
id.  413.    But  an  assignment  of  the  mortgage  without  the  notes  leaves  the 
power  of  sale  in  the  mortgagee.     Olds  v.  Cummings,  31  111.  188;  Pardee  v. 
Lindley,  id.  174;  Hamilton  v.  Lubukee,  id.  419;  Mason  v.  Ainsworth,  58 
id.  163 ;  Heath  v.  Hall,  60  id.  344 ;  Bush  v.  Sherman,  80  id.  160.    Equity 
will  enforce  a  faithful  performance  of  the  trust,  and  remove  an  improper 
and  appoint  a  proper  trustee.     Id.    In  this  case  a  decree  dismissing  such 
a  bill  on  demurrer,  was  reversed.    Id.     But,  in  the  absence  of  authority  in 
the  instrument,  the  trustee  can  not  delegate  the  power  to  sell.    Flower  v. 
Elwood,  66  111.  438.    An  appointment  to  the  mortgagee,  his  representatives 
or  attorney,  will  not  include  an  assignee's  agent.    Id.    A  parol  agreement 
to  extend  the  time  of  payment  of  a  trust  deed  on  premises  worth  much 
more  than  the  debt,  in  consideration  of  an  excess  of  interest,  tendered  under 
the  name  of  advance  interest,  was  sustained  and  enforced  on  bill  to  set 
aside  the  conveyance  by  the  trustee  to  a  stranger.     Schoonover  v.  Pratt,  25 
111.  457.    A  sale  made  under  such  a  power,  after  an  injunction  had  issued 
restraining  it,  and  on  a  secret  agreement  between  the  mortgagee  and  the 
complainant  in  the  injunction  suit,  that  the  latter  should  bid  off  the  prop- 
erty at  a  given  sum,  was  set  aside  on  a  bill  tiled  by  the  owner  of  the  title 
to  redeem;  the  court,  per  Walker,  J.,  holding  that  a  mortgagee  selling 
under  such  a  power  cannot  buy  at  his  own  sale,  nor  can  the  firm,  nor  any 
member  thereof,  to  which  the  notes  belong.     Mapps  v.  Sharpe,  32  111.  13. 
But  the  sale  is  merely  voidable,  and  unless  the  cestui  que  trust  or  mortgagor 
move  against  it  promptly,  ratification  would  be  implied.  Preva  v.  Walters, 
4  Scam.  35;  Scott  v.  Freedland,  7  Sm.  &  M.  409;  Hamilton  v.  Lubukee,  51 
111.  421.    Nor  can  the  mortgagee's  agent,  assignee  or  trustee  purchase 
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3.  Moktgages  :    Power  of  sale  in,  must  be  strictly  pursued. 
A  sale  under  a  power  contained  in  a  mortgage  must  pursue  the  power- 
strictly  as*  to  the  time  and  place  of  sale;  otherwise  the  sale  will  be  a 
nullity. 

thereat  without  an  authority  to  that  effect  in  the  instrument.  Hall  v. 
Towne,  493.  The  same  rale  applies  to  saje  under  a  chattel  mortgage. 
Waite  v.  Dennison,  51  III.  319.  But  in  ejectment,  the  grantee  of  a  trustee 
need  not  show  the  terms  of  the  trust  were  complied  with.  The  trustee's 
deed  conveys  the  legal  title,  which  alone  is  recognized  in  ejectment.  lieece 
d.  Allen,  5  Gilm.  236 ;  Beach  v.  Shaw,  57  id.  17.  But,  even  where  the  mort- 
gage evinces  an  intent  to  give  the  mortgagee  this  right,  if  the  clause  to 
that  effect  seems  designed  to  be  conditional,  but  the  condition  is  not  stated 
and  the  whole  is  unintelligible,  it  will  be  ignored  and  the  mortgagee  can- 
not purchase.  Griffin  v.  The  Marine  Co.  of  Chicago,  52  111.  130.  A  clause 
giving  power  to  sell  at  public  sale,  naming  place  and  period  of  advertising, 
precludes  private  sale,  whether  the  property  be  real  or  personal.  The 
power  to  adjourn  the  sale  exists  without  a  clause  to  that  effect,  but  if  ad- 
journed, there  must  be  a  new  notice  for  the  same  length  of  time  required 
for  the  original  notice.  Id.  The  mortgagee  may  hold,  in  his  own  right, 
a  title  or  possession  which  he  obtains  adversely  to  the  mortgagor,  and 
not  through  the  aid  or  trust  reposed  in  him  by  the  latter.  Id.  JSTor  can 
mortgagor,  by  buying  in  at  tax  sale,  defeat  the  mortgage.  Frye  v.  Bank, 
11  111.  367.  The  lessee  of  the  grantee  of  the  purchaser  at  his  own  sale,  un- 
der a  power  contained  in  a  mortgage,  enters  and  holds  adversely  to  the 
mortgagor;  and  if  he  buy  in  the  outstanding  title,  he  holds  it  for  his  own 
benefit,  and  not  for  the  mortgagee.  Id.  Trustee's  deed  will  be  void  if 
he  offer  oue  tract  at  the  sale  and  convey  two  in  the  deed.  Wallwark  v. 
Derby,  40  111.  527. 

A  power  to  sell  and  pay  "  the  amount  due  on  said  notes,"  does  not  mean 
that  on  the  maturing  of  the  first  notes  all  are  clue,  or  that  those  not  due 
are  to  be  paid  before  maturity,  but  that  on  the  maturing  of  the  first  notes 
the  property  shall  be  sold  to  satisfy  them,  and  the  later  notes  shall  be  paid, 
if  at  all,  when  they  mature,  out  of  the  surplus  fund.  Gardner  v.  Deidrichs 
41  111.  159.  Though  the  trust  deed  recite  that  on  default  the  trustee  may 
"enter,  etc.,  and  sell,"  the  entry  or  demand  of  possession  is  a  privilege,  not 
a  condition  precedent  to  the  regularity  of  the  sale.  Kiley  v.  Brewster,  44 
111.  186.  Mortgagee  purchasing  at  his  own  sale  is  trustee  for  the  mort- 
gagor  and  must  account  for  the  use  and  value  of  the  property.  Waite  v. 
Dennison,  51  id.  319.  An  error  in  the  advertisement,  whereby  the  sum  se- 
cured is  stated  larger  than  the  fact,  being  one  which  would  not  deter  bid- 
ders, or  prejudice  the  interests  of  the  mortgagor,  and  being  made  without 
fraud,  affords  no  ground  for  permitting  the  mortgagor  to  redeem.  Hamil- 
ton v.  Lubukee,  51  111.  415.  Where  the  mortgage  vests  the  power  to  sell 
in  the  mortgagee  or  his  assigns,  on  an  assignment  of  the  note,  power  passes 
from  the  mortgagee  to  the  assignee,  and  can  no  longer  be  executed  by  the 
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4.  Same  :    Same;  notice  of  sale. 

Where,  therefore,  the  power  of  sale  required  thirty  days'  notice  in  a 
newspaper  published  in  a  county,  and  the  first  issue  of  the  paper 
containing  the  notice  was  on  the  22d  of  March,  1860,  and  the  notice 
stated  that  the  sale  would  take  place  on  the  21st  of  April,  I860,  but 
the  mortgage  was  misdescribed  in  the  first  issue  as  bearing  date 
March  11,  1857,  instead  of  1859,  which  was  corrected  in  the  next 
issue,  and  the  sale  made  at  the  appointed  time :  Held,  that  thirty 
days'  notice  not  having  been  given,  the  sale  was  a  nullity. 

5.  Same  :    Mortgagee  cannot  purchase  at  Ms  own  sale. 

Neither  a  mortgagee,  his  agent  or  assignee,  nor  a  trustee  can  become 
the  purchaser  of  the  mortgaged  premises  at  the  sale  thereof  under 
the  power  contained  in  the  mortgage,  without  some  agreement  to  that 
effect  contained  in  the  deed. 

mortgagee.  Olds  v.  Cummings,  31  111.  188;  Pardee  v.  Lindley,  id.  174; 
Hamilton  v.  Lubukee,  51  id.  418.  The  power  to  sell  under  a  mortgagee  is 
a  power  coupled  with  an  interest,  and  is  not  revoked  by  the  death  of  the 
mortgagor,  but  is  to  be  executed  in  the  name  of  the  grantee.  Strother  v.  Law, 
54  111.  413.  A  married  woman  bars  her  equity  of  redemption  by  execut- 
ing with  her  husband  a  mortgage  empowering  the  mortgagee  to  sell  "  all 
the  right,  title,  interest,  claim,  demand  and  equity."  Id.  413.  A  notice 
published  in  the  Chicago  Times,  held  sufficient  where  the  trust  deed  pro- 
vided that  it  should  be  "  in  a  newspaper  printed  in  the  Chicago  Times," 
the  name  of  the  paper  being  by  a  clerical  error  inserted  in  the  blank  where 
the  name  of  the  county  should  have  been.  Id.  413.  The  delay  of  a  few  days 
in  collecting  the  cash  on  a  sale  for  cash,  will  not  be  deemed  a  sale  on  credit, 
within  the  intent  of  a  power  forbidding  a  sale  on  credit.  Id.  413.  Where 
twenty-one  months  after  the  sale,  the  purchaser  under  the  mortgage  con- 
veyed the  same  to  the  party  making  the  sale,  and  he  conveyed  to  an  inno- 
cent purchaser,  who  made  valuable  improvements,  and  eight  years  elapsed 
from  tke  sale,  the  prayer  of  a  second  mortgagee  to  redeem  was  refused. 
Burr  v.  Borden,  61  111.  89.  Trustee,  after  the  trust  has  been  fairly  executed, 
may  buy  the  property.  Bush  v.  Sherman,  80  111.  161.  The  striking  out  of 
the  words  "  or  his  assigns  "  in  the  clause  vesting  the  power  of  sale,  when 
done  by  the  mortgagee  with  consent  of  the  assignee  of  a  note  secured 
thereby,  restores  the  power  to  sell  to  the  mortgagee.  Dempster  v.  West,  69 
111.  613.  Mortgagee  may  sell  notwithstanding  the  mortgagor  has  become 
a  rebel  and  enemy.  Bush  v.  Sherman,  80  id.  160.  Assignee  of  a  mortgage 
may  not  sue  in  his  own  name  at  law,  but  has  the  right  to  sue  in  ejectment 
in  name  of  mortgagor  and  take  possession  as  his  agent.  Kilgour  v.  Gockley, 
83  111.  109.  A  mortgagee  does  not  necessarily  release  property  as  to  the 
mortgagor,  by  an  agreement  to  release  it  as  to  the  purchaser.  Bush  v. 
Sherman,  80  111.  160.  As  to  what  the  notice  of  sale  should  contain,  id.  160- 
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AprEAL  from  Court  of  Common  Pleas  of  the  city  of  Aurora. 
Hon.  E.  G.  Hontony,  J. 

Cook  &  Campbell,  for  appellants. 
Charles  Wheaton,  for  appellee. 

*Breese,  C.  J.      It  appears  from  this  record  that  [493*] 
Anson  Hall,  being  the  owner  of  a  lot  in  Batavia,  in  the 
county  of  Kane,  on  the  11th  day  of  March,  1859,  mortgaged 
it  to  Andrew  J.  Hall,  to  secure  the  payment  of  a  sum  of  money 
therein  specified,  which  was  duly  recorded.     On  the  24th  of 
September,  1859,  Anson  Hall  sold  and  conveyed  to  Den- 
niston  K  Towne  the  same  lot  for  the  *sum  of  $1,800,  [494*] 
by  warranty  deed  of  that  date,  which  was  recorded  in 
June,  1860. 

The  mortgage  made  to  Andrew  J.  Hall  contained  a  powerof 
sale,  to  be  executed  by  the  mortgagee  or  his  assigns,  if  default 
should  be  made  in  the  payment  of  the  money,  after  publishing 
a  notice  of  thirty  days  in  a  newspaper  in  Kane  county,  at  public 
auction,  to  the  highest  bidder. 

Some  attempts  toward  the  payment  of  the  money  due  by 
this  mortgage  were  made  by  George  Hall,  assuming  to  be  the 
agent  of  Andrew,  with  Towne,  but  nothing  was  done,  and  a 
notice  was  published  in  the  Kane  county  newspaper  that  the 
property  would  be  sold  und.er  the  mortgage  described  as  bear- 
ing date  March  11,  1857,  and  that  the  sale  would  take  place 
on  the  21st  day  of  April,  1860.  The  notice  was  dated  March 
22,  1860.  The  mistake  in  the  date  of  the  mortgage  being  dis- 
covered, the  next  issue  of  the  paper  contained  the  correction, 
and  the  true  date  of  the  mortgage  was  given,  and  the  sale  took 
place,  being  conducted  by  one  Stevens  acting  for  Andrew  J., 
the  mortgagee,  who  was  not  present  at  the  sale,  and  by  re- 
quest of  his  brother,  George  Hall.  It  appears  that  one  Alonzo 
Hall  had  an  assignment  of  the  note  and  mortgage  through 
one  Colyer,  to  whom  Andrew  J.  Hall  had  assigned  them,  and 
Alonzo  bid  off  the  premises  for  the  mortgage  money  and  in- 
terest, being  $300,  and  Andrew  J.  made  a  deed  to  him  there- 
for. 
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The  bill  was  filed  to  set  aside  this  sale,  and  to  redeem  by 
paying  the  mortgage  money  and  interest,  on  the  allegations 
that  the  sale  was  a  sham  sale;  that  Alonzo  Hall  was  acting  for 
his  brother  Andrew,  the  mortgagee,  in  bidding  off  the  prop- 
erty; that  no  money  was  paid;  that  Andrew  was  not  present; 
that  the  notice  of  the  sale  was  insufficient,  and  that  he  knew 
nothing  of  the  sale  or  advertisement  until  about  the  18th  of 
June,  1860,  whereupon  he  tendered  both  to  Andrew  and  Alonzo 
Hall  the  whole  amount  due  on  the  mortgage,  and  that  the 
premises  were  worth,  at  the  time  of  the  sale,  $1,300.  The 
prayer  of  the  bill  was  that  an  account  be  taken  of  what  was 
due  for  principal  and  interest  on  the  mortgage,  and  costs,  and 
that  complainant  might  be  allowed  to  redeem  the  prem- 
[495*]  ises  on  *  payment  of  what  might  be  found  due,  which 
he  offered  to  pay,  that  the  sale  might  be  set  aside,  and 
satisfaction  of  the  mortgage  entered  of  record. 

The  court  found  the  sale  under  the  notice  void,  and  set  it 
aside,  and  that  the  deed  thereon,  from  Andrew  J.  to  Alonzo 
Hall,  be  set  aside,  and  for  naught  held.  The  decree  then  pro- 
ceeds; and  it  appearing  to  the  court  that  said  Alonzo  Hall,  in 
May,  1860,  by  connivance  with  the  tenant  of  complainant  then 
in  possession,  obtained  the  possession  of  the  premises,  and  has 
retained  it  ever  since,  and  enjoyed  and  obtained  the  rents  and 
profits  thereof  during  all  this  time;  and  it  appearing  that  the 
rents  and  profits  so  enjoyed  and  received  by  Alonzo  Hall  ex- 
ceed the  amount  due  on  the  note  and  mortgage,  it  is  therefore 
ordered,  adjudged  and  decreed  that  Alonzo  and  Andrew  J. 
Hall  cancel  and  deliver  up  said  mortgage,  and  acknowledge 
satisfaction  thereof  of  record,  and  that  they  immediately  sur- 
render the  possession  of  the  premises  to  complainant,  free  and 
clear  of  all  incumbrances  done  by  them,  etc.,  and  that  they  pay 
all  the  costs,  etc. 

The  assignment  of  errors  questions  the  correctness  of  this 
decree,  and  the  point  is  made,  which  has  been  uniformly  recog- 
nized by  this  court,  that  a  complainant  in  chancery  is  not  at 
liberty  to  make  out  by  his  proof  a  case  different  from  the  one 
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he  has  made  by  his  bill  — that  the  allegations  and  proofs  must 
correspond. 

The  bill  does  not  seek  for  an  account  of  rents  and  profits, 
and  there  is  no  averment  in  it  that  appellants  have  been  in 
the  receipt  of  rents  and  profits.  Complainant  proved,  on  the 
hearing,  that  the  rents  were  about  seven  dollars  per  month,  and 
the  court,  by  the  decree,  permitted  these  rents  to  absorb  the 
entire  mortgage  money  and  interest,  without  any  such  claim 
being  set  up  in  the  bill.  This  was  erroneous.  A  party  com- 
plainant must  stand  or  fall  by  the  case  he  makes  in  his  bill. 
White  v.  Morrison,  11  111.  361;  Rowan  v.  Bowles,  21  id.  IT; 
Chaff  in  v.  Heirs  of  Kimoall,  23  id.  36 ;  Ohling  v.  Luitjens, 
32  id.  23;  and  the  decree  must  conform  to  the  prayer  of  the 
bill.  Ward  v.  Enders,  29  id.  519.  There  is  no  jjrayer 
in  the  *  bill  for  an  account  of  rents  and  profits.  For  [496*] 
this  error  the  decree  must  be  reversed  and  the  cause  re- 
manded, with  leave  to  amend  the  'bill  and  other  pleadings. 

On  the  other  matter  of  the  decree,  we  concur  with  the 
circuit  court  that  the  notice  of  the  sale  was  insufficient,  there 
not  having  been  thirty  days  given  as  required  by  the  mortgage 
deed,  and  the  sale  under  it  was  a  nullity.  A  sale  under  a 
power  in  a  mortgage  must  pursue  strictly  as  to  time  and  place 
the  stipulation  in  the  mortgage.  Thornton  v.  Boyden,  31  111. 
200. 

It  is  a  well  established  principle  that  a  mortgagee,  his  agent 
or  assignee,  or  a  trustee,  cannot  be  the  purchasers  of  the  mort- 
gaged premises  without  some  agreement  to  that  effect  con- 
tained in  the  deed.  Mapps  v.  Sharp  et  al.  32  111.  13;  Hill  on 
Trustees,  159, 160.     The  doctrine  is  uniform  on  this  point. 

For  the  reasons  given,  the  decree  must  be  reversed  and  the 
cause  remanded. 

Eeversed  and  remanded. 
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Ralph  Hanson  et  al.  vs.  Frederick  Busse. 

1.  Sales:    Of personal  property ;  caveat  emptor. 

The  rule  is  firmly  settled  that  the  vendor  of  goods,  which  the  purchaser 
has  at  the  time  of  purchase  the  opportunity  of  examining,  is  not  re- 
sponsible for  defects  of  quality,  in  the  absence  of  fraud  and  warranty. 

2.  Same  ;    Warranty.    Representation  as  to  quality. 

Although  no  particular  form  of  words  is  requisite  to  constitute  a  warranty, 
yet  a  simple  recommendation  of  the  goods  sold,  or  a  representation 
that  they  are  of  a  certain  quality,  does  not  make  a  warranty,  unless 
the  language  of  the  vendor,  taken  in  connection  with  the  circum- 
stances of  the  sale,  fairly  implies  an  intention,  on  his  part,  to  be 
understood  as  warranting.1 

3.  Same  :    Exceptions ;   sale  by  sample, 2  and  where  purchaser  has  no  oppor- 

tunity for  inspection. 
Where,  however,  the  sale  is  made  by  sample,  and  also  where  the  pur- 

1  See  Wheeler  v.  Reed,  36  111.  81,  and  note. 

2  See  Hubbard  v.  George,  49  111.  275 ;  Webster  v.  Granger,  78  id.  230. 
Warranty  on  sales  of  personal  property  relates  either  to  the  title  of  the 

vendor  or  the  quality  of  the  goods,  and  in  either  case  may  be  express  or 
implied. 

Title.  There  is  an  implied  warranty  of  the  title  whenever  a  vendor  in 
possession  of  personal  property,  aud  acting  in  his  own  right  and  not  in  a 
representative  capacity  as  administrator,  trustee,  sheriff  or  other  public 
officer,  or  pawnbroker  or  the  like,  sells  the  same,  without  any  reservation 
guarding  against  liability  as  such  warrantor.  Misner  v.  Graham,  4  Gilm. 
G9;  Linton  v.  Porter,  31  111.  107;  Chancellor  v.  Wiggins,  5  B.  Mon.  201 ; 
Robinson  v.  Rice,  20  Mo.  229 ;  Gookin  v.  Graham,  5  Humph.  (Tenn.)  480. 
This  applies  to  the  sale  of  a  right  to  manufacture  under  a  patent.  Costi- 
gan  v.  Hawkins,  22  Wis.  74. 

But  in  the  sale  of  a  chattel  not  in  the  seller's  possession,  there  is  no  im- 
plied warranty  of  title.  Huntington  v.  Hall,  36  Me.  501 ;  Scranton  v.  Clark, 
39  N.  Y.  220;  Edick  v.  Crim,  10  Barb.  (N.  Y.)  445;  Scott  v.  Hix,  2  Sneed 
(Tenn.),  192;  Lackey  v.  Stouder,  2  Ind.  376. 

There  is  no  implied  warranty  in  a  sheriff's  sale  (save  that  he  does  not 
know  that  he  has  no  title).  The  Monte  Allegre,  9  Wheat.  616 ;  Yates  v. 
Bond,  2  McCord  (S.  C.),382;  Worthy?;.  Johnson,  8  Ga. ;  Robinsons.  Cooper, 
1  Hill  (S.  G),  286;  1  Parsons  on  Cont.  573^,  note  citing  Peto  v. 
Blades,  5  Taunt.  657;  Hensley  v.  Baker,  10  Mo.  157;  Chapman  v.  Speller, 
14  Q.  B.  621 ;  Bashore  v.  Whistler,  3  Watts,  490 ;  Stone  v.  Pointer,  5  Munf. 
287;  Morgan  v.  Fencher,  1  Blackf.  10;  Davis  v.  Hunt,  2  Bailey,  412;  Bos- 
tick  v.  Winton,  1  Sneed,  525.  Nor  where  the  subject  of  the  sale  is  the 
574 


SEPTEMBER  TERM,  1867.  49ft 

Hanson  vs.  Busse. 

chaser  has  no  opportunity  for  inspection,  the  maxim,  caveat  emptor, 
is  inapplicable;  and,  in  the  first  case,  the  bulk  must  be  as  good  as  the 
sample;  and  in  the  second,  the  article  sold  must  be  what  the  vendor 
represents  it  to  be. 

vendor's  title  and  not  the  thing  itself.  Sherman  v.  Champlain  Trans.  Co. 
31  Vt.  162. 

Nor  where  the  sale  is  by  an  executor,  administrator  or  other  trustee  does 
it  raise  any  impl  ied  warranty  of  title.  1  Parsons  on  Cont.  573,  citing  Risks 
v.  Dillahanty,  8  Porter  (Ala.),  134;  Forsyth  v.  Ellis,  4  J.  J.  Marsh,  298;  Bing- 
ham v.  Marcy,  15  111.  295 ;  Preston  v.  Holmes,  7  Rich  Eq.  9. 

Nor  where  the  sale  is  by  a  pawnbroker^  is  there  any  implied  warranty  of 
title,  save  that  the  subject  of  the  pledge  was  a  pawn,  that  the  period  for  re- 
demption had  expired,  and  that  the  pawnbroker  knew  of  no  defect,  in  the 
title.  Medina  v.  Stoughton,  1  Salk.  210 ;  Crosse  v.  Gardner,  Carth.  90 ;  Mor- 
ley  v.  Attenborough,  3  Exch.  500. 

Express  Warranty  of  Quality.  —  Warranties  of  quality  maybe  either 
express  or  implied ;  and  it  is  not  always  easy  to  distinguish  an  express 
warranty  from  five  classes  of  statements  made  by  the  vendor  at  the  time 
of  the  sale,  viz.,  1.  Ordinary  praise,  including  opinions  as  to  value  and 
quality;  2.  Representations  of  existing  facts,  not  intended  as  guaranties 
of  their  continuance :  3.  Misrepresentations  by  the  vendor  which,  though 
intentional,  are  irrelevant,  being  of  a  character  that  the  vendee  had  no 
right  to  rely  upon ;  4.  Statements  which  are  not  a  warranty  but  a  condi- 
tion subsequent.  Benjamin  on  Sales,  Book  "V,  part  2,  §  2;  1  Chitty  Cont. 
(11th  Am.  ed.)  648 ;  Horner  v.  Fellows,  1  Doug.  (Mich.)  51 ;  and  5,  cases  of 
Fraud. 

1.  Ordinary  Praise.  Reed  v.  Hastings,  61  111.  266 ;  Shackelton  v.  Law- 
rence, 65  id.  175;  Adams  v.  Johnson,  15  id.  345;  Baker  v.  Henderson,  24 
Wis.  509.  But  in  Austin  v.  Nickerson,  21  Wis.  542,  certain  representa- 
tions as  to  the  quality  of  ahorse,  viz.,  "that  he  was  sound,  true,  kind,  gen- 
tle and  quiet  in  harness,"  being  of  qualities  not  necessarily  discernible  to 
the  eye,  but  only  to  be  made  known  in  the  use  of  the  article,  being  relied 
on  by  the  owner,  were  held  to  amount  to  a  warranty. 

2.  Representations,  when  not  a  warranty,  as  of  existing  facts,  not  intended 
as  a  guaranty  of  their  continuance.  Benjamin  on  Sales,  §§  420,  610;  Ken- 
nedy v.  Panama  Mail  Co.  L.  R.  2  Q.  B.  580,  587 ;  Reed  v.  Hastings,  61  111. 
266;  Shackelton  v.  Lawrence,  65  111.  175.  If  vendee  of  a  steam  engine,  after 
its  defects  are  discovered,  repeatedly  apologizes  for  not  paying  for  it,  and 
in  these  letter  makes  no  mention  of  the  warranty,  it  will  negative  the  idea 
that  vendor's  statements  were  intended  or  regarded  at  the  time  as  a  war- 
ranty. Deuel  v.  Higgins,  9  Mich.  223.  Warranty  of  hams  sold  "for  the 
Lake  Superior  trade,''  is  not  a  warranty  that  they  will  be  good  and  sound 
when  they  arrive  at  Lake  Superior,  but  only  that  they  are  as  suitable  as 
any  good,  sound,  wTell  prepared  hams  would  be.  Leopold  v.  Vankirk,  27 
Wis.  152;  same  case,  29  id.  158. 
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4.  Same:    Same. 

Where,  therefore,  a  sale  was  made  of  110  barrels  of  apples,  which  the 
vendor  told  the  purchaser  were  such  as  he  had  previously  bought, 
shipped  by  the  same  man,  and  good  hand-picked  fruit;  and  three  bar- 
rels were  opened  and  exhibited  as  samples,  which  were  in  good  con- 
dition, but  the  remainder,  when  opened,  proved  to  be  decayed  and 
worthless.  Held,  that  the  purchaser  had  the  right  to  rely  on  the 
samples  shown  him,  and  on  the  representations  of  the  vendor  that 
the  apples  were  good ;  that  the  case  came  within  the  above  exceptions 
to  the  general  rule ;  that  the  rule  of  caveat  emptor  did  not  apply,  and 
hence  that  the  purchaser  was  not  liable  for  the  price. 

3.  Irrelevant  misrepresentations.  A  recital  in  a  bought  note  for  tobacco, 
that  it  is  "  good  first  and  second  rate  tobacco,"  held  not  a  warranty  of 
quality.  Towell  v.  Gatewood,  2  Scam.  222.  So  statements  of  the  value  for 
producing  oil,  if  undeveloped  oil  lands,  on  which  no  wells  have  been  sunk. 
Kost  v.  Bender,  25  Mich.  515. 

Implied  warranty  of  quality  arises  (1),  where  the  goods  are  sold  by  sam- 
ple, that  those  delivered  shall  correspond  with  the  sample.  (2)  Where 
they  are  sold  by  a  manufacturer  to  one  who  buys  to  sell  again,  that  they 
shall  be  fair,  merchantable  goods,  of  the  quality  described  in  the  order. 
Field  v.  Kinnear,  4  Kan.  476;  Fisk  v.  Tank,  12  Wis.  276;  see,  also,  as  to 
contract  to  build  waterwheel,  Mears  v.  Nichols,  41  111.  207;  Beers  v.  Will- 
iams, 16  id.  69 ;  Leopold  v.  Van  Kirk,  27  Wis.  172.  (3)  Where  they  are 
sold  at  sea  "  to  arrive,"  that  they  are  merchantable.  (4)  Where,  when 
sold,  they  are  not  present,  that  they  are  in  esse,  not  destroyed  nor  lost,  but 
in  the  condition  represented  by  the  vendor.  Phelps  v.  Quinn,  1  Bush 
(Ky.),  375.  (5)  Where  they  are  ordered  for  a  particular  use,  known  to  the 
vendor,  and  not  inspected  by  the  vendee  before  delivery,  that  they  shall 
be  fit  for  such  use.  But  ale  shipped  at  Chicago  is  not  warranted  to  be 
merchantable  on  arrival  at  Montana.  Leggett  v.  Sand's  Ale  Co.  60  111. 
158.  (6)  Where  they  are  provisions  bought  for  domestic  consumption, 
that  they  shall  be  wholesome.  Hoover  v.  Peters,  18  Mich.  51 ;  Yan  Brack- 
Ymv.  Fonda,  12  Johns.  (K.  Y.)  467.  (7)  Where  the  vendee  has  no  opportu- 
nity to  examine  the  goods  at  the  time  of  the  sale.  Howard  v.  Hoey,  23 
Wend.  350 ;  Fish  v.  Roseberry  (wheat  in  the  stack),  22  111.  288.  (8)  Where 
the  thing  sold  is  negotiable  paper,  that  it  is  genuine,  and  not  a  forgery; 
and  this  whether  it  is  sold  by  indorsement  or  by  delivery  without  indorse- 
ment. (But  see,  contra,  Curtis  v.  Brooks,  37  Barb.  476.)  Bell  v.  Caflerty, 
21  Ind.  411;  Merriam  v.  Wolcott,  3  Allen,  258;  Thompson  v.  McCul- 
loch,  31  Mo.  224 ;  Flynn  v.  Allen,  57  Pa.  St.  482 ;  Aldrich  v.  Jackson, 
5  R.  I.  ,218 ;  McKay  v.  Barber,  37  Ga.  423.  But  in  the  sale  and  assign- 
ment of  a  judgment,  without  recourse,  there  is  no  implied  warranty  that 
the  judgment  and  proceedings  are  free  from  error.  Glass  v.  Read,  2 
Dana  (Ky.),  168.  There  is  an  implied  warranty  that  a  land  warrant  is 
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5.  Vendor  :  Representations  which  induce  a  sale  constitute  a  warranty. 
'Where  a  person  sold  to  another  a  quantity  of  apples  in  barrels,  and  stated 
that  they  were  all  good  hand-picked  fruit,  and  of  the  same  quality 
as  previously  purchased  by  the  vendee,  and  shipped  by  the  same 
party,  and  exhibited  three  barrels  of  them  as  samples  which  were 
good,  and  a  sale  was  effected:  Held,  that  the  fruit  proving  unmer- 
chantable, the  purchaser  was  not  liable  for  the  purchase  price ;  that  the 
showing  to  him  of  the  three  barrels  made  it  a  sale  by  sample,  and  the 
representations  made  by  the  vendor  were  a  warranty,  and  the  vendee 
was  under  no  obligation  to  open  and  inspect  every  barrel  of  the  fruit. 

Appeal  from  Cook.     Hon.  E.  S.  Williams,  J. 
Blodgett  &  Winston,  for  appellants. 
Thomas  Shirley,  for  appellee. 

*  Lawrence,  J.  This  was  an  action  brought  by  ITan-  [497*] 
son  and  Barrett  against  Busse,  to  recover  the  price  of 
one  hundred  and  ten  barrels  of  apples  sold  by  them  to  Busse. 
The  demand  was  resisted  on  the  ground  that  the  apples,  when 
opened,  proved  to  be  decayed  and  entirely  worthless.  The  jury 
found  for  the  defendant  and  the  plaintiffs  appealed. 

The  court  gave  for  the  defendant  a  series  of  instructions,  nearly 
all  of  which  embody  the  idea  that  if  the  plaintiffs  represented 
the  apples  to  be  good,  and  the  defendant  bought  them,  relying 
upon  such  representations,  and  they  were  bad  and  unmerchant- 
able, and  the  defendant  offered  at  once  to  return  them,  he 
would  not  be  liable  for  the  price. 

In  reference  to  the  sale  of  personal  property,  which  is  open 
to  the  inspection  and  examination  of  the  purchaser,  this  would 

valid.  Presbury  v.  Morris,  18  Mo.  165.  In  Johnson  v.  Titus,  2  Hill,  606,  a 
sale  of  mulberry  trees  is  held  not  to  imply  a  warranty  that  they  are  fit 
for  planting  [but  the  case  is  nearly  worthless,  as  neither  the  opinion  nor 
statement  of  the  reporter  indicates  whether  the  sale  was  upon  an  order 
by  the  vendee,  of  trees  for  planting,  from  a  nursery,  in  which  case  there 
would  be  an  implied  warranty,  or  whether  the  sale  was  made  of  trees  in 
sight  at  the  time  and  inspected  by  the  vendee,  in  which  case  there  would 
be  none.  Kohl  v.  Lindley,  39  111.  195 ;  Bartlett  v.  Hoppock,  34  N.  Y.  118 ; 
Humphreys  v.  Comline,  8  Blackf.  508. —  Ed.]. 

In  South  Carolina,  and  a  part  of  the  cases  in  Connecticut,  a  sound  price 
warrants  the  soundness  of  the  property,  but  this  is  not  general. 
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not  be  the  law.  In  such  cases  it  is  immaterial  how  far  the 
purchaser  may  rely  upon  the  representations  of  the  vendor  as 
to  the  quality  of  the  goods,  if  there  was  no  intention  on  the 
part  of  the  vendor  to  warrant,  and  if  he  used  no  language  fairly 
implying  such  an  intent.  The  different  rule  of  the  civil 
[49'8*]  law  may  *  be  founded  on  higher  morals,  and  the  modern 
decisions,  both  in  England  and  this  country,  seem  to  be 
tending  in  that  direction.  This  tendency  is  shown  in  the  rec- 
ognition of  exceptions  to  the  rule.  But  the  rule  itself  must 
be  considered  firmly  settled  in  the  common  law,  that  the 
vendor  of  goods  which  the  purchaser  has,  at  the  time  of  pur- 
chase, the  opportunity  of  examining,  is  not  responsible  for 
defects  of  quality,  in  the  absence  of  fraud  and  warranty;  and 
although  no  particular  form  of  words  is  requisite  to  constitute 
a  warranty,  yet  a  simple  commendation  of  the  goods,  or  a 
representation  that  they  are  of  a  certain  quality,  does  not  make 
a  warranty,  unless  the  language  of  the  vendor,  taken  in  con- 
nection with  the  circumstances  of  the  sale,  fairly  implies  an 
intention,  on  his  part,  to  be  understood  as  warranting.  The 
rule  has  been  thus  laid  down  by  this  court  in  several  cases. 
Towell  v.  Gateivood,  2  Scam.  22;  Adams  v.  Johnson,  15  111. 
345,  and  Kohl  v.  Linder,  39  id.  195.  In  the  last  case  the  rule 
is  fully  considered. 

But,  although  these  instructions  would  be  erroneous  if  ap- 
plied to  ordinary  sales  of  personal  property  open  to  inspection, 
yet  they  must  be  considered  in  reference  to  their  application 
to  this  particular  case,  and,  tried  by  that  standard,  we  can  not 
say  they  misled  the  jury.  As  stated  by  this  court  in  Kohl  v. 
Zinder,  above  quoted,  one  of  the  exceptions  to  the  general 
rule  is,  where  the  sale  is  made  by  sample,  and  another,  where 
the  purchaser  has  no  opportunity  for  inspection.  The  bulk 
must  be  as  good  as  the  sample,  and,  if  there  is  no  opportunity 
for  examination,  the  article  sold  must  be  what  the  vendor  repre- 
sents it  to  be.  In  such  cases  the  maxim  caveat  emptor  can 
have  no  application. 

In  the  case  before  us,  the  proof  shows  that  the  110  barrels 
were  piled  up  in  tiers  at  a  railway  depot  in  Chicago.     The  pur- 
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chaser  went  with  the  clerk  of  the  plaintiffs  to  look  at  them. 
They  opened  a  couple  of  barrels  that  stood  on  the  floor.  The 
purchaser  was  lame  from  rheumatism,  and  requested  the  clerk 
to  climb  up  and  open  a  barrel  on  the  top  of  the  tiers.  He  did 
so,  and  showed  the  purchaser  some  apples  which  were  in  good 
condition,  and  said  they  were  all  like  that.  The  plaintiffs 
had  **told  the  defendant  the  apples  were  just  such  as  he  [499*] 
had  previously  bought,  shipped  by  the  same  man,  and 
good  hand-picked  fruit.  The  apples  in  the  three  barrels  ex- 
hibited as  samples  were  unquestionably  merchantable,  or  the 
defendant  would  not  have  bought.  It  would  be  unreasonable 
to  require  that  he  should  have  opened  every  one  of  the  110 
barrels.  He  had  the  right  to  rely  on  the  samples  shown  to  him, 
and  on  the  representations  of  the  plaintiffs  that  the  apples 
were  good.  He  had  no  opportunity  for  the  exercise  of  his  own 
judgment,  and  the  plaintiffs  must  have  known  that  he  bought 
relying  upon  their  representations.  The  case  falls  clearly  within 
the  exceptions  to  the  general  rule  above  mentioned,  and  there 
is  no  ground  for  saying  caveat  emptor.  The  verdict  was  just, 
and  the  instructions  as  applied  to  the  facts  of  this  case  could 
not  have  misled  the  jury. 

The  plaintiffs'  instructions  were  properly  refused,  because  in- 
applicable to  the  facts  of  this  case.  They  would  have  tended 
to  mislead  the  jury. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 
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ABATEMENT. 

Plea  in,  that  the  defendant  in  an  attachment  suit  was  not  a  nonresident, 
when  sufficiently  certain.  See  Pleadings  at  Law,  16,  17.  Parsons 
v.  Case,  296 

ACCEPTANCE. 

Building  Contracts. 

The  acceptance  of  a  building  erected  under  a  contract  does  not  preclude 

the  owner  from  recouping  the  damages  sustained  by  plaintiff's  failure 

to  complete  the  work  in  time  or  according  to  the  specifications.    See 

Contracts,  12.    Adlard  v.  Muldoon,  193 

ACKNOWLEDGMENT. 

1.  Evidence. 
The  locality  in  which  an  acknowledgment  is  taken  abroad,  may  be 
shown  by  the  certificate  of  conformity  attached  thereto,  and  such  cer- 
tificate need  not  be  made  by  the  clerk  of  the  court  of  the  county  in 
which  the  acknowledgment  is  taken.    Harding  v.  Curtis,  253 

2.  Acknowledgment  of  Deeds  :     Taken  in  another  state;  evidence  of 
locality;  certificate  of  conformity. 

"Where  a  deed  of  land  situated  in  this  state  purported  to  have  been  made 
in  1818,  in  the  state  of  Massachusetts,  and  to  have  been  acknowledged 
before  a  notary  public,  and  no  locality  was  given  to  the  acknowledg- 
ment other  than  this,  "Lincoln,  ss.,Wiscasset,  April  11,  1818;"  but  at- 
tached thereto  was  the  following  certificate:  "Commonwealth  of 
Massachusetts,  Superior  Court,  Suffolk  county,  ss. :  I,  F.  H.  Under- 
wood, clerk  of  the  superior  court  in  the  county  of  Suffolk,  state  of 
Massachusetts,  being  a  court  of  record,  do  certify  that  Seth  Frinkham 
was,  on  the  11th  day  of  April,  1818,  a  notary  public  in  the  county  of 
Lincoln,  in  the  state  of  Massachusetts,  duly  commissioned  and  quali- 
fied to  act  as  such.  And  I  further  certify  that  the  signature  of  the 
said  Seth  Frinkham  to  the  annexed  acknowledgment  is  genuine,  and 
that  said  acknowledgment  is  in  conformity  with  the  laws  of  said  state 
of  Massachusetts,  in  force  on  the  11th  day  of  April,  1818."  In  witness, 
etc.,  with  the  seal  of  the  court  attached.  Held,  that  the  objection  that 
there  was  no  evidence  of  locality  in  the  acknowledgment,  was  cured 
by  the  certificate  annexed  thereto;  that  the  certificate  of  conformity 
was  in  exact  compliance  with  the  statute  of  this  state,  and  that  the 
deed  was  therefore  admissible  in  evidence  without  proof  of  its  execu- 
tion by  the  subscribing  witness.     Id.  253 

3.  Notary  Public  :    Proof  of  official  character. 
Proof  of  the  official  character  of  a  notary  public,  using  a  notarial  seal,  is 
not  required.    Id.  253 
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ACTION. 

As  to  parties  to  actions,  see  Parties. 

1.  Bastardy,  a  civil  action  in  fact,  though  criminal  in  form.    See  New 

Tria.l,  1  to  3.    Allison  v.  People,  37 

2.  Trespass  may  be  waived  and  assumpsit  be  brought  tor  the  proceeds 

where   one  receives  the   ore  mined  on  another's   land  without    au- 
thority, and  sells  it.    See  Assumpsit,  1  to  3.    Alderson  v.  Ennor,  128 

3.  Right  of,  on  a  conditional  due  bill,  does  not  mature  until  the  condition 

has  been  performed,  though  the  condition  be  the  extinguishment  of 
a  homestead  in  a  third  party.     See  Contracts,  21.    Stout  v.  Hill,  316 

ADMINISTRATION  ON  ESTATES. 

1.  Limitation  of  Claims.     What  is  a  sufficient  exhibition  of  a  claim  to 

prevent  its  being  barred  by  lapse  of  time. 
Under  the  116th  section  of  the  statute  of  wills  (Rev.  Stat.  1845,  561),  pro- 
viding  that  "  the  manner  of  exhibiting  claims  against  the  estate  of  any 
testator  or  intestate,  may  be  by  serving  a  notice  of  such  claim  on  the 
executors  or  administrators,  or  presenting  them  the  account,  or  filing 
the  account,  or  a  copy  thereof,  with  the  court  of  probate;  "  where  it 
appeared  that  within  two  years  after  the  issue  of  letters  of  adminis- 
tration, a  copy  of  the  account  against  an  intestate  was  furnished  to 
the  son-in-law  of  the  administratrix,  who  called  upon  the  plaintiff,  at 
her  request,  to  procure  a  copy;  and  that  subsequently,  and  within  the 
two  years  aforesaid,  she  requested  her  attorney  for  the  estate  to  see 
the  plaintiff  in  regard  to  a  settlement,  who  did  see  the  plaintiff,  when 
a  copy  of  the  account  was  again  furnished  to  him:  Held,  that  this 
was  a  sufficient  presentation  of  the  account  within  the  meaning  of 
the  statute,  and  that  the  claim  was  not  barred  by  the  lapse  of  two 
years  without  its  having  been  exhibited.     Wells  v.  Miller,  33 

2.  Same  :    Same.    Effect  of  act  of  February  21,  1859. 

The  act  of  February  21,  1859,  providing  that  whenever  a  person  having 
a  claim  against  an  estate  fails  to  present  it  at  the  term  of  the  court 
selected  by  the  administrator,  it  shall  be  the  duty  of  such  person  to 
file  a  copy  with  the  county  clerk,  with  an  order  for  a  summons  to 
the  administrator,  and  that  the  suit  be  docketed  and  heard  at  the  re- 
turn term,  unless  continued  for  cause  shown,  but  which  prescribes 
no  time  within  which  the  claim  shall  be  so  filed  with  the  county 
clerk,  creates  no  new  rule  in  this  regard,  and  the  court  has  no  right 
to  say  that  a  claim  shall  be  barred  under  this  act,  if  not  filed  at  a 
particular  time.  Said  act  is  very  imperfect,  and,  as  framed,  is  simply 
directory  as  to  the  mode  of  prosecuting  a  claim  in  the  county  court. 
It  does  not,  either  directly  or  by  implication,  repeal  the  116th  sec- 
tion of  the  statute  of  wills,  above  quoted.     Id.  33 

3.  Same  :    Two  years'  limitation,  how  prevented  since  act  of  1859. 

The  running  of  the  two  years'  limitation  may  still  be  prevented  by  pre- 
senting the  claim  or  account  to  the  administrator.    Id.  33 

4.  Circuit  Courts,  Jurisdiction  of  :    In  actions  against  executors  and 

administrators;  Act  of  1859. 
The  act  of  February  21,  1859,  does  not  oust  the  circuit  court  of  its  juris- 
diction  over  suits  against  executors  and  administrators,  to  be  deter- 
mined according  to  the  provisions  of  the  statute  of  wills.    Id.         33 
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5.  Pleading. 

It  seems  that  the  question  whether  a  claim  has  been  presentee!  in  apt 
time  against  the  estate  of  a  deceased  party  may  be  raised  by  a  notice 
accompanying  the  plea  of  the  general  issue,  and  that  such  notice 
will  have  the  force  of  a  special  plea.    Id.  33 

6.  Judgments  :     On  claims  against  estates;  how  to  he  directed  to  be  paid. 
Where,  in  assumpsit  against  an  administratrix  to  recover  the  price  of 

property  sold  her  intestate,  the  allowance  of  the  claim  was  resisted, 
on  the  ground  that  it  had  not  been  exhibited  within  two  years  after 
the  granting  of  letters  of  administration;  but  the  evidence  showed 
that  it  had  been  sufficiently  presented  within  that  time:  Held,  that 
a  judgment  for  the  plaintiff,  to  be  satisfied  out  of  such  assets  as  may 
be  or  may  have  been  discovered  after  two  years  from  the  granting  of 
letters  of  administration,  and  not  inventoried  or  accounted  for  by  the 
administratrix,  was  erroneous;  and  that  it  should  have  been  directed 
to  be  paid  iu  due  course  of  administration.    Id.  33 

7.  Sale  of  land  of  a  nonresident  to  pay  debts. 

Where  a  resident  of  another  state  dies,  the  owner  of  land  situated  in 
this  state,  and  owing  debts  to  residents  of  such  other  state,  his  cred- 
itors may  cause  letters  of  administration  to  be  taken  out  in  this  state, 
prove  their  claims,  and,  in  case  the  personal  estate  is  insufficient  to 
pay  the  debts,  may  obtain  an  order  for  the  sale  of  the  land  for  the 
payment  of  the  debts.    Hobson  v.  Payne,  158 

8.  Same;  debts  must  have  been  allowed. 

But,  in  order  to  warrant  an  order  for  the  sale  of  land  in  this  state  for  the 
payment  of  the  debts  of  such  nonresident  deceased  person,  such 
debts  must  have  been  presented  and  allowed  by  the  probate  court  of 
the  county  where  such  order  is  applied  for;  and  a  showing  that  such 
debts  are  held  by  creditors  in  such  other  state,  or  have  been  allowed 
by  a  probate  court  thereof,  will  not  be  sufficient;  and  a  decree  author- 
izing the  administrator  to  sell  lands  for  the  payment  of  debts,  upon 
such  a  showing,  may  be  reversed  on  error.    Id.  158 

9.  Whether  property  from  another  jurisdiction  becomes  assets  in  this  state. 

Miller,  a  resident  of  this  state,  bought  a  quantity  of  lumber  from 
Wells  (also  a  resident  of  this  state),  paying  only  a  part  of  the  pur- 
chase money,  and  shipped  it  on  a  barge  for  Memphis,  Tennessee. 
While  in  charge  of  the  property  in  transitu  and  on  the  Missouri 
shore,  Miller  died,  intestate,  leaving,  so  far  as  appeared,  no  other 
assets  nor  any  creditors  in  any  foreign  jurisdiction,  and  no  adminis- 
tration was  taken  out  in  any  other  state.  Wells  took  charge  of  the 
lumber,  transported  it  to  Memphis  and  sold  it.  Administration  was 
taken  out  on  Miller's  estate  in  this  state  and  his  administratrix  brought 
trover  against  Wells:  Held,  that,  if  the  lumber  while  in  transitu  on 
its  way  to  Memphis  came,  at  any  time  after  Miller's  death,  on  the 
Illinois  side  of  the  boundary  line  between  the  two  states,  it  became  at 
once  assets  of  the  place  of  domicile,  and  the  title  of  the  plaintiff,  when 
afterwards  appointed  administratrix,  attached  by  relation. 

Where  no  administration  upon  the  estate  of  a  decedent  has  been, 
taken  out  in  the  foreign  jurisdiction,  property  of  the  decedent  com- 
ing from  such  foreign  jurisdiction  into  that  of  the  domicile,  immedi- 
ately vests  in  the  administrator  here.     Wells  v.  Miller,  382 

10.  Jurisdiction  of  administrator  over  property  having  no  fixed,  situs. 

There  is  no  unbending  rule  in  regard  to  property  having  no  fixed  situs, 

and  the  jurisdiction  of  the  administrator  is  left  to  depend  largely 

upon  what  may  be  required  for  the  attainment  of  justice  in  each  case 

as  it  arises.    Id.  382 
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11.  Partnerhip  Debts,  are  enforceable  in  equity  either  against  surviv- 

ing partners  or  the  representatives  of  the  deceased  partner.  See  Part- 
nership, 5  to  7.    Mason  v.  Tiffany,  392 

12.  Limitation  op  Claims  Against  Estates  :    Bar  prevented  by  presen- 

tation to  administrator. 

The  presentation  of  a  claim  against  an  estate  to  an  administrator  for 
payment,  within  the  two  years  limited  by  the  statute,  takes  it  out  of 
the  bar  of  the  statute.  It  is  not  necessary  that  it  be  presented  to  any 
court  for  allowance  within  that  time.    Id.  392 


AGENCY 

1.  Where  vendor  makes  vendee  his  agent  for  sale  of  rejected  corn.    See 

Sales  op  Personal  Property,  1  to  5.    Bacon  v.  Cobb,  47 

2.  Where  the  agent  contracts  for  an  undisclosed  principal. 

Where  a  contract  not  under  seal  is  made  by  an  agent  in  his  own  name, 
for  an  undisclosed  principal,  either  the  agent  or  principal  may  sue 
on  it.    Saladin  v.  Mitchell,  79 

3   Same:  Brokers. 

So  where  a  broker  sells  his  principal's  goods  in  his  own  name,  without 
special  authority,  the  principal  will  have  the  same  rights  and  reme- 
dies against  the  purchaser  as  if  his  name  had  been  disclosed  by  the 
broker.    Id.  79 

4.  Payments  made  before  disclosure  of  principal,  good. 

But  where  the  action  in  such  case  is  brought  by  the  principal,  the  de- 
fendant may  avail  himself  of  any  payment  made  in  good  faith  to  the 
agent  before  the  disclosure  of  the  principal.    Id.  s  79 

5.  Brokers:    Defined. 

A  broker  is  an  agent  employed  to  make  bargains  and  contracts  between 
other  persons  in  matters  of  trade,  for  a  compensation  commonly 
called  brokerage.  He  is  a  mere  negotiator  between  other  parties, 
and  when  employed  to  buy  or  sell  goods,  he  is  not  entrusted  with 
their  custody,  and  is  not  authorized  to  buy  or  sell  them  in  his  own 
name.  He  is  a  middle-man,  and,  for  some  purposes,  is  treated  as  the 
agent  of  both  parties.     Id.  79 

6.  Bought  and  sold  notes. 

Where  a  broker  is  employed  to  buy  and  sell  goods,  it  is  the  custom  to 
give  to  the  buyer  a  note  of  the  sale,  called  a  sold  note,  and  to  the 
seller  a  like  note,  called  a  bought  note,  in  his  own  name,  as  agent  of 
each,  whereby  they  are  respectively  bound,  if  he  has  not  exceeded  his 
authority.     Id.  79 

7.  Bight  of  sale  does  not  include  right  of  rescission. 

A  right  by  a  broker  to  make  a  sale  for  another  does  not  include  the  right 
of  the  broker  to  rescind  it  without  the  knowledge  or  consent  of  his 
principal,  unless  such  is  the  commercial  usage  at  the  place  where  he 
made  the  sale.    Id.  79 

8.  Power  to  sell  does  not  include  power  to  receive  payment. 

A  broker  making  a  sale  for  another  has  no  power,  unless  specially  au- 
thorized, to  receive  payment  for  the  goods  sold.     Id.  79 
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9.  Measure  of  Damages:    For  failure  to  accept  a  commodity  sold  and 

pay  therefor. 
Where  the  vendee  fails  to  accept  the  commodity  sold,  and  to  pay  the 
price  agreed  for  it,  no  delivery  by  the  vendor  being  agreed  upon,  the 
vendor  can  resell  it,  if  he  sees  fit,  and  charge  the  vendee  with  the 
difference  between  the  contract  price  and  that  realized  at  the  sale. 
Id.  79 

10.  BigJit  of  resale  for  neglect  to  take  the  goods  and  pay  therefor. 

If  the  buyer  of  goods  neglects  or  refuses  to  take  the  goods  and  pay  the 
price  within  a  reasonable  time,  the  seller  may  resell  them,  on  notice 
to  the  buyer,  and  look  to  him  for  the  deficiency  by  way  of  damages 
for  the  breach  of  the  contract.    Id.  79 

11.  Resale  must  be  in  good  faith. 

But  the  resale  must  be  in  good  faith,  and  in  the  mode  best  calculated  to 
produce  their  value.    Id.  79 

12.  Bringing  suit  a  sufficient  notice  to  authorize  a  resale. 

Where,  in  such  case,  the  vendor,  after  waiting  a  reasonable  time,  brought 
suit  against  the  purchaser  for  his  failure  to  accept  and  pay  for  the 
goods,  and  subsequently  resold  the  same:  Held,  that  such  suit  was  a 
sufficient  notice  to  the  vendee  to  take  and  pay  for  the  goods,  and, 
upon  his  failure  so  to  do,  authorized  a  resale  of  the  same.     Id.        79 

13.  Masters  op  Vessels. 

Their  alleged  power  to  incur  extraordinary  expenditures,  in  consequence 
of  injuries  by  collision,  in  towing  the  vessel  and  cargo  from  a  port 
of  refuge  and  safety  to  a  port  of  repair,  and  thence  to  a  port  of  des- 
tination, and  to  charge  the  cost  of  such  expenditures,  equalling  the 
entire  value  of  the  vessel  and  cargo,  as  general  average,  thereby  de- 
stroying the  cargo  to  its  owner,  considered,  the  court  affirming,  and 
the  annotator  denying  the  existence  of  such  a  power.  See  General 
Average,  1  to  5.    Goodwillie  v.  McCarthy,  186 

14.  Architects. 

The  authority  of  an  architect  to  superintend  the  performance  of  a  con- 
tract of  building  according  to  plans  and  specifications,  does  not  in- 
clude a  power  to  change  the  plans  and  specifications.  See  Contracts, 
11.    Adlard  v.  Muldoon,  193 

15.  Liability  of  agent  to  principal  for  failure  to  purchase  stock  in  principal's 

name. 
When  one  person  advances  money  to  another  with  which  to  purchase  a 
certain  number  of  shares  of  railroad  stock  for  the  former,  and  the  latter 
buys  the  stock  in  his  own  name,  and  afterwards  sells  the  stock  and  ap- 
propriates the  proceeds  to  his  own  use,  all  without  the  knowledge  or 
consent  of  the  party  so  advancing  the  money;  and  upon  his  demand- 
ing the  delivery  of  the  stock  or  the  refunding  of  the  money  so  ad- 
vanced, the  demand  is  refused,  the  party  advancing  the  money  has 
his  election  either  to  sue  for  the  failure  to  purchase  in  his  name  and 
the  nondelivery  of  the  stock,  or  for  the  money  so  advanced,  with  in- 
terest. The  relation  of  the  defendant  to  the  plaintiff  in  such  case  is 
not  that  of  a  vendor  of  stock  to  plaintiff,  but  that  of  agent.  Larrabee 
v.  Badger,  440 

16.  Measure  op  Damages  :    On  contract  to  deliver  chattels  or  stocks. 
Where  an  action  is  brought  for  a  breach  of  a  contract  to  deliver  chattels 

or  stocks  which  have  been  paid  for  by  the  purchaser,  the  market 
value  of  the  article  at  the  time  stipulated  for  delivery  is  the  measure 
of  damages.    Id.  440 
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17.  Same:    In  action  for  money  advanced  to  an  agent  for  investment  in  a 

'particular  way. 
But  where  the  action  is  brought  for  money  advanced  to  and  received  by 
another  as  agent,  to  invest  the  same  for  the  principal  in  the  purchase 
of  stocks,  and  the  agent  purchases  the  stocks  in  his  own  name,  and 
afterwards  sells  them  and  appropriates  the  proceeds  to  his  own  use, 
without  the  knowledge  or  consent  of  his  principal,  the  measure  of 
damages  is  the  amount  of  money  so  advanced  and  the  interest  thereon. 
Id.  440 

18.  Authority  to  collect  debt  not  implied  from  possession  of  copy  of  the  account. 
Where  the  defendant  went  to  plaintiff's  store  with  P.  and  purchased  a 

bill  of  goods,  payment  for  which  was  guarantied  by  P.,  who  also  at 
the  same  time  himself  purchased  a  bill  of  goods,  and  subsequently 
P.  received  by  mail  two  bills  for  the  goods,  one  for  his  and  the  other 
for  defendant's  goods,  the  latter  of  which,  upon  presentation  by  P. 
to  defendant,  accompanied  by  a  statement  that  it  had  been  sent  to 
him  for  collection,  was  paid  by  him  to  P.:  Held,  that  the  mere  de- 
livery of  the  bill  by  plaintiff  to  P.,  through  the  postoffice,  did  not 
constitute  P.  plaintiff's  agent  for  the  collection  of  the  debt,  nor  was 
it  any  evidence  of  authority  to  collect  it.    Butcher  v.  Beckwith,      461 

19.  Payment  :    Bebtor  bound  to  know  authority  of  third  person  to  whom  he 

'pays  the  debt. 
A  debtor  paying  money  to  a  third  person  on  account  of  his  creditor,  is 
bound  to  know  that  the  person  to  whom  he  pays  the  money  has 
authority  to  receive  it;  and  failing  to  do  so,  the  payment  is  at  his 
own  risk.     Id.  461 

ALIMONY. 

Chancery  may  attach  a  defendant  and  sequestrate  his  real  and  per- 
sonal estate  if  necessary  to  enforce  payment  of  a  decree  for  alimony, 
where  the  defendant  is  able  to  pay  and  contumacious,  and  will  not 
confine  the  plaintiff  to  her  remedy  against  the  real  estate  on  which 
the  decree  for  alimony  is  a  lien.  Practice  in  Chancery,  16  to  19. 
Wightman  v.  Wightman,  167 

APPEAL. 

1.  Stamps:  Not  necessary  upon  appeal  bonds. 

Where  there  was  a  stamp  upon  the  summons  by  which  the  defendant 
was  brought  into  court,  no  stamp  is  necessary  upon  the  appeal  bond 
from  the  judgment  of  the  justice  of  the  peace,  as  such  bond  is  not 
process.  Bepuy  v.  Schuyler,  306 

2.  Bill  of  Exceptions  :  Presumption  in  absence  of. 

Where  an  appeal  from  the  judgment  of  a  justice  of  the  peace  in  an  ac- 
tion of  forcible  detainer  was  taken  to  the  circuit  court  of  Coolc 
county,  and  was  there  dismissed:  Held,  in  the  absence  of  a  bill  of 
exceptions  showing  why  the  appeal  was  dismissed,  that  it  would  be 
presumed  that  it  was  dismissed  for  non-compliance  with  some  proper 
rule  or  order  of  the  court.    Bulger  v.  Hoffman,  352 

3.  Reversal  op  Judgment,  in  trover,  as  to  defendants  who  have  been 

convicted,  will  not  affect  the  status  of  defendants  who  were  acquitted 
on  trial.     Wells  v.  Miller,  382 

4.  Presumption  of  regularity  in  the  dismissal  of  a  cause  in  the  court  be- 

low, see  Practice  in  Chancery,  23.    Mason  v.  Tiffany,  392 
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ARBITRATION. 

Damages.  Where  builder  and  owner  agree  to  abide  by  the  certificate 
of  the  architect,  a  certificate  of  the  architect's  partner  is  not  within 
the  agreement,  and  either  party  in  an  action  for  the  price  may  show 
by  other  evidence  the  amount  of  the  damages.  See  Contracts,  13. 
Adlard  v.  Muldoon,  193 

ASSIGNMENT. 

For  Benefit  op  Creditors,  construed.  See  Creditors'  Bills,  1  to  6. 
Beach  v.  Bestor,  341 


ASSUMPSIT. 

1.  Trespass  may  be  waived  and  assumpsit  brought  for  proceeds. 

Where  the  property  of  one  person  (as  mineral  from  such  person's  land) 
is  obtained  by  another  by  trespass,  and  is  converted  into  money,  the 
trespass  may  be  waived  and  assumpsit  brought  for  the  proceeds.  Al- 
derson  v.  Ennor,  128 

2.  For  money  had  and  received. 

An  action  for  money  had  and  received  may  be  maintained,  whenever  the 
defendant  has  obtained  money  of  the  plaintiff,  which  in  equity  and 
good  conscience  he  has  no  right  to  retain.    Id.  128 

3.  Not  necessary  to  show  that  defendant  received  the  money  as  plaintiffs  agent. 
It  is  not  necessary,  in  order  to  maintain  his  action  for  rent  or  money  re- 
ceived by  defendant  and  claimed  by  plaintiff,  that  the  plaintiff  shall 
prove  that  the  defendant  acted  as  the  plaintiff's  agent.    Id.  128 

4.  Common  Counts.    Where,  on  an  entire  sale,  the  vendee  receives  and 

disposes  of  part,  and  applies  the  money  to  his  own  .use,  other  parts 
failing  to  pass  inspection,  the  vendor  can  recover  on  the  common 
counts  for  the  part  received  and  disposed  of.  See  Contracts,  5,  6. 
Boyington  v.  Wicker,  137 

5.  Indebitatus  Assumpsit  lies  on  a  contract  which  has  been  performed, 

and  where  it  only  remains  to  pay  the  contract  price  for  the  labor  or 
the  property.    See  Contracts,  8  to  12.    Adlard  v.  Muldoon,  193 


ATTACHMENT. 

1.  Alimony  :  Court  of  chancery  may  attach  for  contempt  for  refusal  to  pay 

alimony,  notwithstanding  the  alimony  is  made  a  charge  on  defend- 
ant's real  estate.  See  Practice  in  Chancery,  16  to  19.  Wightman 
v.  Wightman,  167 

2.  Officer,  will  not  be  liable  for  levying  an  attachment  on  goods  not 

subject  to  levy,  if  the  owner  selects  the  goods  in  question  as  those  on 
which  the  levy  is  to  be  made  and  requests  it  to  be  so  made,  and  what 
facts  will  be  tantamount  to  such  levy  and  request.  See  Fraudulent 
Conveyances,  3.    Slattery  v.  Stewart,  393 

3.  Plea  in  Abatement,  to  a  non-resident  attachment  that  the  defendant 

is  not  a  nonresident;  when  sufficiently  certain.  See  Pleadings,  16 
to  17.    Parsons  v.  Case,  296 
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ATTORNEY. 

1.  On  the  dissolution  of  an  injunction,  solicitor's  fees  may  be  allowed. 

See  Practice  in  Chancery,  17.    Buck  v.  Beekly,  100 

2.  Divorce:     Order  for  payment  of  counsel  fees. 

Although  counsel  for  the  wife,  who  is  complainant  in  a  bill  for  a  divorce, 
may  obtain  an  order  for  the  payment  of  fees,  pendente  lite,  on  mak- 
ing a  proper  case,  yet,  if  the  controversy  is  settled  by  the  parties  by 
the  voluntary  return  of  the  wife  to  the  husband,  and  the  abandonment 
of  the  suit,  before  counsel  have  procured  such  order,  their  right  to 
it  is  gone.  They  should  procure  their  order  while  the  suit  is  being 
prosecuted,  and,  if  they  fail  to  do  so,  their  application  will  be  too  late. 
McCulloch  v.  Murphy,  256 

3.  Same:    Same. 

Where  the  payment  of  a  certain  sum  as  counsel  fees  is  ordered  at  a  cer- 
tain term,  and  is  actually  paid,  and  the  defendant  at  the  same  time  is 
allowed  till  the  first  day  of  the  next  term  to»answer,  it  seems  that  such 
counsel  fees  will  cover  all  services  theretofore  rendered,  or  which 
may  in  contemplation  of  law  be  rendered  before  the  next  term  of 
court,  when  the  defendant  is  to  file  his  answer,  and  that  the  sufficiency 
of  the  amount  ordered  is  not  the  subject  of  review  in  the  supreme 
court.    Id.  256 

4.  Witnesses  :    Attorneys  as  witnesses  for  their  own  clients. 

It  is  of  doubtful  professional  propriety  for  an  attorney  to  become  a  wit- 
ness for  his  client  without  first  entirely  withdrawing  from  any  further 
connection  with  the  case;  and  an  attorney  occupying  the  attitude  of 
both  witness  and  attorney  for  his  client,  subjects  his  testimony  to  criti- 
cism if  not  suspicion,  and  especially  so,  where  a  large  conditional 
fee  depends  upon  his  evidence.    Boss  v.  Bemoss,  447 

BASTARDY. 

Is  a  civil  proceeding,  although  criminal  in  form,  and  a  preponderance 
of  evidence  is  sufficient.    Allison  v.  The  People,  37 


BOARD  OF  TRADE. 

The  Chicago  Board  of  Trade  may  make  by-laws  providing  for  expel- 
ling members  for  non-payment  of  debt  incurred  on  the  Board.  See 
Corporations  (Private)  1,  2.  People  ex  rel.  v.  Chicago  Board  of 
Trade,  112 

BOARDS  OF  SUPERVISORS. 

Their  power  to  order  an  election  discussed. 
See  Elections,  1  to  3.    SupWs  Mercer  Go.  v.  Hubbard,  139 

Elections,  4  to  6.    People  ex  rel.  Prettyman  v.  SupWs  Logan  Go.     162 

BONDS. 

1.  Issued  by  counties,  when  valid. 

See  Elections,  1  to  3.    SupWs  Mercer  Go.  v.  Hubbard,  119 

Elections,  4  to  6.    People  ex  rel.  Prettyman  v.  Sup'rs  Logan  Co.    162 
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BOUGHT  AND  SOLD  NOTES.  , 
See  Agency,  6.    Saladin  u.  Mitchell,  79 


BROKER. 

1.  As  to  sales  by  and  the  rights  of  the  parties  thereunder.    See  Agency, 
2  to  12.    Saladin  v.  Mitchell,  79 


agreement. 

An  offer  by  an  owner  of  property  to  pay  a  broker  all  he  can  get  for  the 
property  over  a  certain  sum,  will  not  render  the  owner  liable  to  the 
broker  for  commissions  if  the  owner  sell  the  property,  to  a  customer 
sent  to  him  by  the  broker,  for  a  less  sum  than  that  named.  Bees  v. 
Spruance,  308 

3.  When  entitled  to  commissions. 

If  the  owner  of  property  engages  a  broker  to  assist  him  in  making  a  sale 
thereof,  and  stipulates  that  no  commissions  shall  be  paid  unless  a 
certain  price  is  procured,  such  contract  will  be  the  measure  of  the 
rights  and  obligations  of  the  parties.  If  the  broker  does  not  find  a 
purchaser  who  will  give  the  price  fixed,  he  does  not  earn  his  com- 
missions. If  he  does  find  one  thus  willing,  he  will  be  entitled  to  his 
commissions,  and  the  owner  of  the  property  can  not  defeat  his  claim 
by  voluntarily  selling  to  the  purchaser  thus  found,  at  a  less  price. 
Such  an  act  would  be  a  fraud  upon  the  broker. 

But  the  broker  who  has  acted  under  such  a  contract  must,  in  order 
to  maintain  an  action  for  his  commissions,  prove  that  he  had  found 
a  purchaser  ready  to  give  the  required  price.    Id.  308 

4.  Same. 

But  if  the  owner  of  property  employs  a  broker  to  make  sale,  or  to  find 
a  purchaser,  without  any  special  agreement  as  to  commissions, 
although  he  may  name  the  price  at  which  the  property  is  to  be  sold, 
and  authorize  its  sale  only  at  that  price,  yet,  if  the  broker  finds  a 
purchaser  to  whom  the  owner  decides  to  sell  at  a  less  price,  the 
broker  will  be  entitled  to  compensation  for  the  services  rendered. 
The  broker  having  rendered  the  owner  a  service  in  finding  him  a 
purchaser  whom  he  chose  to  accept,  should  receive  a  reasonable 
compensation,  unless  precluded  by  the  terms  of  his  contract  of 
employment.    Id.  308 


5.  Same. 


Merely  telling  a  broker  on  the  street,  in  reply  to  a  question  asked  by 
him  about  the  price  of  certain  property  understood  to  be  for  sale, 
that  he  may  have  all  he  can  get  for  the  property  over  a  certain  sum, 
in  the  absence  of  proof  that  the  purchasei  sent  by  the  broker  was 
ready  to  give  more  than  such  sum,  does  not  amount  to  an  employ- 
ment of  the  services  of  the  broker,  so  as  to  entitle  him  to  commis- 
sions on  whatever  price  the  property  may  bring,  being  less  than  such 
stated  sum.    Id.  308 

6.  Stock:    As  to  liability  of  broker  purchasing  stock  in  his  own  name. 
See  Agency,  14  to  16.    Larrabee  v.  Badger,  440 
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BUILDING  CONTRACTS. 

1.  Effect  of  acceptance  of  the  building,  etc.  See  Contracts,  8  to  13.  Ad- 
lard  v.Muldoon,  193 

2.  Evidence  :  Parol  evidence  inadmissible  to  contradict  or  vary  compensa- 

tion stipulated  in  a  special  contract. 
Where  labor  is  performed  under  a  special  contract  fixing  the  amount  of 
compensation  therefor,  the  contract  and  it  alone  must  control  in  fix- 
ing the  amount  of  compensation  to  be  paid.  The  compensation  in 
such  case  forms  a  part  of  the  agreement  and  can  not  be  altered  or  va- 
ried by  parol  evidence  showing  that  the  work  was  worth  less  than 
was  agreed  to  be  paid  for  it.  The  Chicago  &  Great  Eastern  Railway 
Company  v.  Vosburgh,  311 

3.  Measure  of  Damages:    Compensation  for  extra  labor. 

Where  extra  labor  is  performed  or  materials  furnished  of  the  same  char- 
acter as  other  portions  agreed  for  in  a  special  contract,  and  for  which 
latter  the  price  is  specified  in  the  contract,  it  will  be  inferred  that  the 
additional  work  and  materials  are  to  be  paid  for  at  the  same  rate. 
Id.  311 

4.  Same. 

But  where  other  work  is  done  not  embraced  in  or  provided  for  by  the 
agreement,  and  of  a  character  the  value  of  which  can  not  be  fixed  by 
the  price  agreed  to  be  paid  by  the  contract,  then  a  different  rule  prevails, 
and  the  person  performing  it  is  entitled  to  recover  according  to  its 
reasonable  worth.  (Illustrated  by  the  case  of  the  change  of  the  plan 
for  constructing  a  building,  so  as  to  require  extra  materials  and  labor.) 
Id.  311 

5.  Same. 

Where,  by  the  construction  given  by  the  parties  thereto,  to  a  contract 
for  building  an  embankment  for  a  railway  company,  the  company 
was  to  furnish  the  earth,  which  was  to  be  taken  from  a  particular 
place ;  and  the  contractor  was  subsequently  required  by  the  company 
to  take  the  earth  from  a  more  distant  place:  Held,  that  this  was  a 
change  of  the  mode  of  executing  the  contract  which  was  not  strictly 
extra  work,  but  was  other  and  additional  work,  which  he  had  the 
right  to  refuse  to  do,  unless  he  should  be  compensated  for  the  addi- 
tional labor  and  expense  which  such  a  change  would  involve.  And 
this  was  so,  notwithstanding  the  written  agreement  declared  he  should 
not  charge  for  extra  labor.  The  company  could  not  under  this  clause 
require  the  contractor  to  perform  unnecessary  or  unreasonable  labor, 
and  if  the  change  in  the  place  for  getting  the  earth  was  unreasonable 
and  involved  additional  cost,  the  contractor  was  entitled  to  extra 
compensation  beyond  that  fixed  by  the  agreement,  equal  to  the  in- 
crease of  expense.     Id.  311 

6.  Construction  given  by  the  parties. 

Where  a  contract  for  the  building  of  an  embankment  for  a  railway 
company  was  silent  as  to  which  party  was  to  furnish  the  earth,  and 
as  to  the  place  from  which  it  was  to  be  taken,  but  a  construction  was 
given  to  it  by  the  parties  by  the  company's  giving  the  contractor  per- 
mission to  lake  earth  from  a  particular  place,  with  reference  to  which 
permission  he  contracted:  Held,  that  the  parties  were  bound  by  the 
construction  given  by  them  to  the  contract;  and  the  company  had  no 
right  to  require  the  contractor  to  go  an  unreasonable  distance  away 
for  the  earth.     Id.  311 
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7.  Injuries.      Liability  for,  arising  in  performance  of.     See  Negli- 

gence, 5  to  10.    Schwartz  v.  Gilmore,  455 

8.  Fraud  in,  sufficient  to  authorize  the  issuing  of  a  capias  for  money 

wrongfully  obtained.     See  Capias,  lto  3.    Parker  v.  Follensbee,    ATS 


BY-LAWS. 

1.  Private  corporations  may  adopt  by-laws  for  expelling  members,  if  the 
cause  of  expulsion  is  germane  to  the  objects  of  the  corporation.  See 
Corporations  (Private),  1,  2.  People  ex  rel.  v.  Chicago  Board  of 
Trade,  112 

CAPIAS. 

1.  Imprisonment  for  Debt:     What  constitutes  a  debt  within  meaning  of 

the  constitution. 
Any  liability  to  pay  money  growing  out  of  contract,  express  or  implied, 
constitutes  a  debt  within  the  meaning  of  sec.  15,  art.  XIII  of  the  con- 
stitution  of  1848,  relating  to  imprisonment  for  debt.    Parker  v.  Fol- 
lensbee,  473 

2.  Same  :     What  the  affidavit  for  a  capias  ad  respondendum  must  show. 

Before  a  party  can  be  held  to  bail  on  a  capias  ad  respondendum  issued  in 
an  action  for  a  debt,  it  must  appear  by  affidavit  that  he  has  been 
guilty  of  fraud,  or  that  there  is  a  strong  presumption  that  he  is  guilty ; 
and  the  affidavit,  to  hold  to  bail,  must  show  both  the  constitutional 
and  statutory  grounds  for  issuing  the  capias.  Id.  473 

3.  Same:    Same. 

Where  the  affidavit  for  a  capias  ad  respondendum  stated  that  defendant 
was  to  furnish  materials  for  and  to  erect  a  building  for  the  affiant, 
and  that  the  affiant  was  to  pay  him  for  the  same,  as  the  work  pro- 
gressed, the  sum  of  $3,500;  that  the  amount  justlv  due  affiant  was 
$2,000 ;  that,  after  making  the  contract,  defendant  came,  as  affiant 
believes  and  avers,  for  the  fraudulent  purpose  to  cheat  and  defraud 
him,  such  fraud  being  conceived  and  entered  into  at  and  before  the 
time  of  making  the  contract,  and  under  various  pretenses,  one  of 
which  was  that  materials  for  building  were  rising  in  value,  fraudu- 
lently induced  appellant  to  advance  him  $4,100  for  the  purpose  of 
purchasing  materials  for  the  building,  promising  faithfully  to  apply 
the  money  thus  advanced  to  that  purpose ;  that  defendant  failed  and 
refused  so  to  apply  the  money  thus  obtained,  but  fraudulently  appro- 
priated it  to  his  own  use,  and  fraudulently  abandoned  the  work,  and 
that  affiant  was  compelled  to  employ  other  workmen,  at  great  ex- 
pense and  loss ;  that  the  materials  used  and  labor  performed  by  de- 
fendant on  the  building  were  only  worth  $1,900,  whereas  he  had 
received  $4,100  for  the  purpose  of  erecting  the  building :  Held,  that, 
although  not  very  artificially  drawn,  the  affidavit  created  a  strong 
presumption  that  defendant  was  guilty  of  fraud,  and  was  a  substantial 
compliance  with  the  requirements  of  both  the  constitution  and  the 
statute.    Id  473 

CATTLE. 

1.  Their  right  to  run  at  large,  and  responsibility  of  the  owner  for  their 

trespasses,  when  they  enter  through  defective  outside  or  inside  fences. 

i  See  Fences,  2  to  5.    Stoner  v.  Shugart,  76 
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2.  Penal  or  Summary  Proceedings  :     Laws  authorizing,  to  be  strictly 

construed  and  pursued. 
In  all  penal  or  summary  proceedings  for  the  divestiture  of  title  to  prop- 
erty, the  law  must  not  only  be  strictly  construed,  but  all  of  its  require- 
ments must  be  strictly  observed.     Bullock  v.  Geomble,  218 

3.  Same  :  Pound  ordinances. 

Thus,  in  a  proceeding  under  a  town  ordinance  for  the  impounding  and 
sale  of  stock  running  at  large  (conceding  its  validity),  all  the  requi- 
sites of  the  ordinance  must  not  only  be  strictly  pursued,  but,  in  an 
action  for  the  property,  the  contingency  authorizing  the  impounding 
and  the  strict  observance  of  the  requirements  of  the  ordinance,  must 
affirmatively  and  distinctly  appear.    ,  Id.  218 

4.  Constitutional  Law  :    Judgment  of  Ms  peers,  etc. 

"Judgment  of  his  peers  "  and  "  the  law  of  the  land,"  denned.    Id.    218 

5.  Same:    Trial  by  jury;  pound  ordinance  held  void. 

Where  a  town  ordinance  provided  that  stock  found  running  at  large 
should  be  impounded,  and  that,  unless  the  owner  should  remove  them 
within  a  certain  time  and  pay  all  costs  of  impounding,  and  the  dam- 
ages which  the  stock  might  have  done,  the  damages  to  be  appraised  by 
three  disinterested  citizens  of  the  town,  then  the  pound-master  should 
sell  the  same  in  the  same  manner  as  the  law  requires  property  to  be 
sold  at  constables'  sales,  to  pay  the  costs  and  damages :  Held,  that 
the  ordinance  was  unconstitutional  and  void,  as  depriving  the  owner 
of  the  stock  of  the  right  to  a  trial  of  the  question  of  liability,  by  a 
jury.     Id.  *218 

6.  Penalties  :  For  violation  of  pound  ordinance,  collectible  only  by  action. 
Where  a  city  ordinance  imposes  a  penalty  upon  the  owners  of  certain 

animals  found  running  at  large  in  the  city,  the  fine,  when  collected, 
to  be  paid  into  the  city  treasury,  such  penalty  can  only  be  collected 
by  suit  or  action.     Willis  v.  Legris,  289 

7.  Same  ;  Constitutional  Law  :    Judicial  inquiry  necessary  to  authorize 

sale  of  impounded  animals  to  enforce  a  penalty. 
Where  a  pound  ordinance  of  a  city  imposing  a  penalty  upon  the  owners 
of  certain  animals  found  running  at  large  within  the  city,  empow- 
ered the  poundmaster  to  give  notice  that  unless  the  animals  impounded 
were  claimed  by  the  owners,  and  the  penalty  and  cost  of  their  keep- 
ing paid  within  a  certain  time,  the  animals  would  be  sold  to  satisfy 
the  same:  Held,  that  this  provision  authorizing  a  sale  by  the  pound- 
master  was  void,  as  contravening  the  constitutional  right  possessed 
by  every  man  charged  with  an  offense  punishable  by  fine,  to  an  in- 
vestigation in  court.    Id.  289 


CHANCERY. 

1.  As  to  practice  and  pleadings  in,  see  Practice  in  Chancery,  and 

Pleadings  in  Chancery.  See  also  Foreclosure,  Equity,  Injunc- 
tions, Specific  Performance. 

2.  Alimony.     The  court  will  enforce  payment  of  alimony  by  attach- 

ment of  the  defendant  for  contempt,  and  a  sequestration  of  his  real 
and  personal  estate  where  he  is  able  to  pay  and  is  contumacious,  and 
will  not  compel  plaintiff  to  resort  to  her  remedy  against  the  real 
estate  on  which  the  decree  is  a  lien.  See  Practice  in  Chancery, 
16  to  19.     Wightman  v.  Wightman,  167 
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CHATTEL  MORTGAGE. 

Estoppel  to  set  up  same  as  against  a  bona  fide  purchaser. 

H."  the  owner  of  chattels  subject  to  a  mortgage  to  D.,  sold  the  same, 
with  D.'s  consent  (who  relied  upon  the  verbal  promise  of  H.'s  vendee 
to  pay  the  mortgage  debt  in  ninety  days),  to  G.,  who  took  possession 
of  the  chattels  and  of  the  property  in  which  they  were,  made  altera- 
tions in  them,  and  mixed  them  up  with  other  similar  chattels  greatly 
exceeding  them  in  value,  and  on  the  strength  of  his  possession  and 
open  ownership,  contracted  a  large  debt  with  B.,  and  secured  the 
same  by  mortgage  upon  the  property.  B.  subsequently  foreclosed 
his  mortgage  and  bought  in  the  property ;  and,  on  trover  against  him 
therefor  by  D.,  it  was  held,  that,  by  consenting  to  the  sale  by  H.  to  G., 
"  and  the  transfer  of  possession  to  him  on  his  parol  promise  to  pay  the 
debt,  D.  waived  his  mortgage  as  against  B.,  who  was  a  subsequent 
purchaser  for  value  without  notice,  and  was  estopped  from  setting 
up  said  mortgage  as  against  B.    Brandt  v.  Daniels,  453 


CHATTELS. 

Doctrine  of  perpetuities  as  to,  and  how  far  chattels  may  be  limited  over 
by  will.    See  Wills,  8.     Waldo  v.  Cummings,  421 


CHECK. 

Borrowing  by,  when  will  be  deemed  to  be  on  the  credit  of  a  firm.     See 
Partnership,  8,  9.    Stark  v.  Corey,  421 


CHICAGO  (CITY  OF). 

1.  Slaughtering  Animals.     Cannot  by  ordinance  require  all  animals 

slaughtered,  except  for  packing  purposes,  to  be  slaughtered  in  one 
lot,  but  mustleave  the  furnishing  of  accommodations  for  slaughtering 
open  to  competition.  See  Municipal  Corporations,  1  to  6.  City 
of  Chicago  v.  Rumpf,  90 

2.  Board  of  health  may  appoint  sanitary  inspectors.    See  Public  Health, 

2,  3.    Kimball  v.  People  ex  rel.  Jones,  297 


CIRCUIT  COURT. 

For  practice  in,  see  Practice  at  Law,   Practice  in  Chancery. 

Salaries  of  judges  cannot  be  increased  by  an  appropriation  by  the  board 
of  supervisors.  See  Injunction,  8  to  12.  Beauchamp  v.  Supers  Kanka- 
kee  County,  274 

CITIES. 

Slaughter  Houses.  Cities  have  not  the  power  for  promoting  the  public 

health,  to  limit  the  slaughtering  of  animals  to  one  lot,  giving  the 

owner  of  that  lot  the  exclusive  right  to  the  offal,  and  thereby  creating 

a  monopoly ;  but  if  they  designate  particular  quarters  in  which  ani- 

Vol.  XLY.— 38 
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mals  are  to  be  slaughtered,  they  must  throw  open  to  all  alike  the 
competition  for  the  possession,  furnishing  and  renting  of  those  quar- 
ters. See  Municipal  Corporations,  1  to  6.  City  of  Chicago  v. 
Rumpf,  90 

• 

CLERKS. 

1.  Clerks   of   County  Courts:     Successors  of  clerks  of  county  commis- 

sioners' courts. 
The  clerks  of  the  county  courts  are  the  proper  successors  of  the  clerks  of 
the  county  commissioners'  courts,  and  as  such  are  vested  with  the 
powers  and  duties  conferred  or  imposed  by  former  laws  upon  those 
clerks.  The  People  v.  Thurber,  13  111.  554,  566,  followed.  Hague  v. 
Porter,  318 

2.  Same  :    May  appoint  deputies. 
A  clerk  of  the  county  court  has  power  to  appoint  a  deputy.     Id.         318 

3.  Same  :     May  make  certificates  of  magistracy. 

A  clerk  of  the  county  court  has  authority  to  certify  to  the  official  char- 
acter of  the  magistrates  within  his  county.    Id.  318 

4.  Same:     Certificate  of  magistracy  by  deputy;  presumption  as  to  official 

character. 
Where  a  certificate  of  magistracy  was  signed  "Joseph  Sears,  clerk,  by 
Geo.  L.  Richardson,  deputy :"    Held,  that  the  certificate  was  valid. 
It  will  be  presumed  that  the  party  signing  was  the  deputy  from  the 
fact  of  signing  as  such.    Id.  318 

COMPROMISE. 

1.  Mistake  in  Law  :     Compromise  not  set  aside  on  account  of. 
A  voluntary  compromise  or  settlement  of  doubtful  and  conflicting  claims 

will  not  be  set  aside  or  disturbed  in  the  courts,  merely  because  the 
parties  may  have  acted  under  a  mistake  as  to  the  law.  Stover  v. 
Mitchell,  213 

2.  Duress  :     What  constitutes,  so  as  to  avoid  a  payment. 
In  order  to  render  a  payment  compulsory,  so  as  to  warrant  its  recovery 

back,  such  a  pressure  must  be  brought  to  bear  upon  the  person  paying 
as  to  interfere  in  some  way  with  the  free  enjoyment  of  his  rights  of 
person  or  of  property,     Id.  213 

3.  Same:    Same. 
Where  an  execution  against  A.  is  levied  on  the  land  of  B.,  this  does  not 

constitute  duress  or  compulsion.  B.  is  not  thereby  disturbed  in  his 
person  or  the  possession  or  enjoyment  of  his  property;  and  if, 
knowing  all  the  facts,  but  supposing,  though  erroneously,  that  the 
judgment,  upon  which  such  execution  issues,  is  a  lien  upon  such 
land,  he  conveys  other  land  to  the  plaintiff  in  execution  in  satisfac- 
tion of  such  judgment,  he  cannot  subsequently  say  that  he  acted  under 
compulsion,  and  maintain  an  action  for  the  proceeds  of  the  sale  of  the 
land  so  conveyed.     Id.  213 

CONSTITUTIONAL  LIMITATIONS. 

See  Conveyances,  2  to  5.    Parsons  v.  Ely,  232 
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CONDITION. 

A  Due  Bill,  payable  as  soon  as  the  promisor  has  time  to  foreclose  a  mort- 
gage on  land,  it  appearing  that  the  land  was  covered  by  a  homestead 
right  which  barred  the  foreclosure,  it  was  held  that  the  time  of  pay- 
ment would  not  arrive  until  the  homestead  right  should  expire,  be 
abandoned  or  otherwise  cease.    See  Contracts,  21.    Stout  v.  II ill, 

326 

CONSIDERATION. 

1.  Inadequacy  op,  a  ground  of  relief  from  a  conveyance  made  by  a 

woman  to  ber  brother,  on  the  eve  of  her  marriage,  and  in  fraud  of  her 
husband.    See  Fraud,  2  to  5.    Freeman  v.  Hartman,  58 

2.  Failure  of  Consideration  of  notes  for  purchase  money  does  not 

arise  if  vendee  has  not  been  deprived  of  possession,  though  the  vendor 
had  no  title.    See  Vendor  and  Vendee,  2  to  4.     Vining  v.  Leeman, 

246 


CONSTITUTIONAL  LAW. 

1.  Evidence:    Instrument  need  not  be  stamped  in  order  to  be  admissible 

in  evidence  in  a  state  court. 
Congress  has  no  power  to  require  an  instrument  to  be  stamped,  as  a  con- 
dition precedent  to  its  validity  and  admissibility  in  evidence  in  a 
state  court.    Latham  v.  Smith,  29 

2.  Imprisonment  for  Debt.    The  commitment  of  a  defendant  in  chan- 

cery for  contempt  for  refusing  to  pay  alimony  as  decreed,  is  not  impris- 
onment for  debt,  within  sec.  15,  art.  13,  const  1848  (sec.  15,  art  8,  const. 
1818).  Sec  Practice  in  Chancery,  19.     Wightman  v.  Wightman,  167 

3.  Vested  Right,  of  a  debtor  to  have  usury  paid  credited  on  principal. 
The  right  of  a  debtor,  prior  to  act  of  February  28,  1867  (Sess.  Laws,  81), 

to  have  all  payments  of  usury  credited  on  the  principal,  is  as  to  pay- 
ments made  before  the  passage  of  that  act,  a  vested  right  which  the 
legislature  cannot  abrogate  or  transfer.  See  Usury,  5.  Hunter  v. 
Hatch,  178 

4.  Pound  Ordinance,  for  the  impounding  and  sale  of  stock  running  at 

large,  without  giving  the  owner  a  right  to  the  trial  of  the  question  of 
liability  before  a  jury,  is  void.  See  Cattle,  2  to  5.  Bullock  v.  Oeom- 
ble,  218 

5.  u  Judgment  of  peers,"  and  "  Law  of  the  land,  "denned.    Id.  218 

6.  Records.    The  legislature,  in  creating  a  new  county  out  of  an  old  one, 

may  authorize  it  to  have  the  records  of  the  old  county,  relating  to 
lands  in  the  new  county,  transcribed  at  the  expense  and  by  the  agents 
of  the  new,  without  paying  fees  to  the  recorder  of  the  old  county, 
and  permission  to  the  agent  of  the  new  county,  if  withheld  by  the  re- 
corder of  the  old,  will  be  enforced  by  mandamus.  See  Records,  2 
to  5.    Silver  v.  People  ex  rel.  Whitmore,  224 

7.  Penalties  for  violation  of  pound  ordinance  against  horses  and  certain 

other  kinds  of  (unhorned)  cattle  running  at  large,  can  only  be  col- 
lected by  action.    See  Cattle,  6, 7.    Willis  v.  Legris,  289 
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8.  The  State  House  Commissioners,  appointed  by  act  of  February  25, 

1867  (Sess.  Laws,  162),  to  supervise  the  building  of  a  state  house,  were 
not  officers  (Lawrence,  J.,  dissenting)  within  the  meaning  of  §  12, 
art.  4,  and  §  23,  art.  5,  const,  of  1848,  but  are  mere  employees,  and  may 
therefore  be  invested  with  their  functions  by  an  act  of  the  legislature, 
without  election  or  appointment.  See  Officers,  1  to  3.  Burin  v. 
People  exrel.  Laflin,  397 

9.  Contemporaneous  legislative  construction. 

The  contemporaneous  and  continuous  practice  of  the  legislature  under 
a  provision  of  the  constitution  for  a  long  series  of  years,  unchallenged 
and  unquestioned,  can  be  resorted  to  as  affording  strong  evidence  of 
the  meaning  of  any  phrase  or  term  used  in  it.    Id.  397 

10.  Presumption  in  favor  of  validity  of  a  statute;  power  to  declare  uncon- 
stitutional, when  to  he  exercised. 
The  presumption  is  always  in  favor  of  the  validity  of  a  law;  and  it  is 
only  in  a  clear  and  palpable  case  of  conflict  with  the  constitution 
that  the  court  will  pronounce  against  the  validity  of  an  enactment. 
If  it  be  simply  doubtful,  the  doubt  will  be  solved  in  favor  of  the 
legislative  power.    Id.  397 

CONSTRUCTION  OF  STATUTES. 

1.  Claims  against  Estates.    The  statute  of  wills,  §  116,  construed  as  to 

what  is  a  sufficient  presentation  of  an  account,  also  the  act  of  Febru- 
ary 21,  1859,  as  to  filing  a  copy  of  the  claim  with  the  county  clerk, 
and  when  a  judgment  against  the  estate  of  a  deceased  person  should 
be  payable  out  of  assets  thereafter  to  be  discovered,  and  when  in  due 
course  of  administration.  See  Administration  on  Estates,  1  to  6. 
Wells  v.  Miller,  34 

2.  Forcible  Detainer.    Act  construed  as  against  the  sub-lessee  holding 

over.    See  Forcible  Detainer,  1,  2.    Reedv.  Hawley,  40 

3.  Married  Woman's  Act  of  1861,  does  not  destroy  the  husband's  estate 

by  the  curtesy.     Freeman  v.  Hartman,  58 

4.  Same,  does  not  enable  the  wife  to  give  a  bond  to  her  husband  indem- 

nifying him  against  costs.  See  Husband  and  Wife,  4, 5.  Burger  v. 
Belsley,  72 

5.  A  statute  assumed  to  confirm  an  invalid  ordinance,  one  which  creates 

a  monopoly  and  is  in  restraint  of  trade,  must  clearly  refer  to  the  or- 
dinance, or  it  will  be  inoperative.  See  Municipal  Corporations,  2. 
City  of  Chicago  v.  Rumpf  90 

6.  Injunctions.    Act  of  1861  expressly  allows  solicitors'  fees  to  be  assessed 

as  damages  on  the  dissolution  of  an  injunction.  See  Practice  in 
Chancery,  17.    Buck  v.  Beekly,  100 

7.  County  Bonds  :  In  aid  of  railways.  Acts  authorizing  counties  to  issue, 

on  vote  of  the  people,  construed. 
See  Elections,  1  to  3.    SupWs  Mercer  Co.  v.  Hubbard,  139 

2  to  6.    People  ex  rel.  Prettyman  v.  SupWs  Logan  Co.    162 

8.  Alimony:    Discharge  from  imprisonment.    The  act  of  June  22, 1852 

(Sess.  Laws,  p.  123;  Scates'  Comp.  678),  affords  a  defendant  in  con- 
tempt, who  does  not  wish  to  remain  committed,  a  sufficient  mode  of 
relief.    See  Practice  in  Chancery,  17.     Wightman  v.  Wightman, 

167 
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9.  Imprisonment.  The  commitment  of  a  defendant  in  chancery,  for  con- 
tempt  in  refusing  to  pay  the  amount  of  a  decree  for  alimony,  is  not 
imprisonment  for  debt  within  §  15,  art.  13,  const,  of  1848  (§  15,  art. 
8,  const.  1818),  and  the  laws  enacted  on  that  subject.  See  Practice 
in  Chancery,  19.    Id.  107 

10.  Records  :    New  county.    Act  of  February  12,  1855,  creating  county  of 

Grundy  out  of  La  Salle,  authorized  the  agent  of  the  former  to  copy 
the  records  of  the  latter,  without  charge,  and  the  right  will  be  en- 
forced by  mandamus.    See  Records,  2  to  5.    Silver  v.  People,        224 

11.  Board  of  Health  in  Chicago.    Act  of  1867  confers  power  on  the 

board  to  appoint  sanitary  inspectors.  See  Public  Health,  2,  3. 
Kimball  v.  People  ex  rel.  Jones,  297 

12.  Relinquishment  of  Dower.    Rev.  Stat.  1845,  105, 107,  §§  15,  21,  con- 

strued; that  wife  may  release  the  dower  in  a  separate  instrument 
from  that  in  which  the  husband  conveys  the  fee,  but  the  husband 
must  join  with  her  in  executing  such  instrument.  See  Dower.  8  to 
12.    Bobbins  v.  Kinzie,  354 

13.  A  creditor,  within  §  23  of  conveyance  act,  R.  S.  1845,  p.  108,  etc.,  is 

one  who,  without  actual  or  constructive  notice  of  a  prior  conveyance 
or  incumbrance,  takes  such  proceedings  as  result  in  a  lien  before  the 
recording  of  the  incumbrance,  without  regard  to  whether  the  debt  is 
prior  or  subsequent,  or  whether  other  assets  exist  for  its  payment. 
See  Conveyances,  7.    McFadden  v.  Worthington,  363 

14.  State  House  Commissioners  are  not  officers.     Construction  of  act  of 

February  25,  1867  (Sess.  Laws,  162).  See  Officers,  1  to  3.  People 
ex  rel.  Laflin,  397 


CONTEMPT. 

Alimony.  Court  of  chancery  may  attach  a  defendant  for  contempt  for  non- 
payment of  alimony,  notwithstanding  the  alimony  is  made  a  lien  on 
defendant's  real  estate.  See  Practice  in  Chancery,  16  to  19. 
Wightman  v.  Wightman,  167 


CONTINUANCE. 

1.  In  criminal  cases,  affidavit  for,  closely  scrutinized. 

Every  person  arrested  for  crime  should  have  a  reasonable  opportunity 
to  prepare  his  defense;  but  he  is  required  to  show  that  he  has  a  de- 
fense, and  his  statement  of  it  will  always  be  closely  scrutinized. 
Steele  v.  People,  152 

2.  Presumption  as  to  prisoner's  statement  in  his  affidavit. 

In  construing  an  affidavit  for  a  continuance,  it  must  be  presumed  that 
the  prisoner  has  made  the  strongest  possible  statement  in  his  own 
favor.    Id.  152 

3.  Affidavit  must  show  the  materiality  of  the  facts. 

An  affidavit  for  a  continuance  must  not  only  state  the  facts,  but  also  their 
materiality.     Id.  152 

4.  Affidavit  for,  held  insufficient. 

Where,  on  indictment  for  attempting  to  pass  as  genuine  a  forged  check, 
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the  only  facts  stated  in  the  affidavit  as  constituting  a  defense,  were  that 
he  could  prove  by  L.,  the  absent  witness,  that  he  received  the  check  in 
payment  of  a  precedent  debt,  that  it  was  represented  to  the  prisoner 
to  be  genuine,  and  that  he  received  it  as  such,  and  that  the  name  of 
the  man  who  transferred  it  to  him  was  C. :  Held,  that  the  affidavit 
was  insufficient  to  justify  the  granting  of  a  continuance.    Id.       152 

5.  Absence  of  witnesses  to  prove  good  character,  alone  insufficient. 
Although  evidence  of  the  good  character  of  the  accused  may  be  intro- 
duced in  every  criminal  case,  still,  if  there  is  no  other  ground  of  de- 
fense, a  continuance  will  not  be  granted  for  this  purpose  alone.     Id. 

152 

6.  Materiality  of  testimony  of  absent  witness. 

Where  a  continuance  is  sought  on  the  ground  of  the  absence  of  a  wit- 
ness, and  it  appears  that  the  party  applying  for  a  continuance  has 
had  the  benefit  of  all  the  evidence  that  he  could  have  had  with  the 
absent  witness  on  the  stand,  or  that  the  testimony  of  such  witness 
could  not  in  any  event  have  been  material  to  the  issue,  unless  more 
explicit  than  stated  in  the  affidavit,  a  continuance  should  be  refused. 
McKichan  v.  McBean,  228 


CONTRACTS. 

See  Sales.  Promissory  Notes.  Mortgages.  Insurance.  Brokers. 
Vendor  and  Vendee.  Specific  Performance.  Landlord  and 
Tenant.    Compromise. 

1.  For  construction  of  a  contract  of  sale,  as  to  terms  of  delivery,  inspec- 

tion and  payment,  and  whether  the  blocking  up  of  a  railway  by  gov- 
ernment transportation  will  excuse  vendor  from  delivery,  and  as  to 
when  the  vendor  makes  the  vendee  his  agent  to  sell  rejected  grain. 
See  Sales  of  Personal  Property.    Bacon  v.  Cobb,  47 

2.  Contracts  between  husband  and  wife  are  still  void,  not  being  validated 

by  the  married  woman's  act  of  1861.  See  Husband  and  Wife,  5. 
Burger  v.  Belsley,  72 

3.  Rescission.    A  broker's  power  to  sell  does  not  include  a  power  to  re- 

scind sale,  nor  to  receive  payment  except  by  special  custom.  See 
Agency,  2  to  12.    Saladin  v.  Mitchell,  79 

4.  Policy  of  Insurance,  on  a  stock  of  goods  which  is  constantly  being 

sold  and  replenished,  covers  as  well  the  new  purchases  as  those  on 
hand  at  the  date  of  the  policy.  See  Insurance,  1,  2.  Peoria  M.  &  F. 
Ins.  Co.  v.  Anapow,  86 

5.  Bacon  v.  Cobb,  ante,  47,  followed.    Boyington  v.  Wicker,  137 

6.  Recovery  under    the    common  counts    where    vendee    receives  and    dis- 

poses of  part  of  the  property. , 
Where,  under  a  contract  for  the  purchase  of  personal  property,  the  ven- 
dee receives  a  part  of  the  property,  some  of  which  is  in  accordance 
with  the  contract  and  some  of  which  has  failed  to  pass  the  inspection 
provided  for  in  the  contract,  and  has  been  rejected;  and  disposes  of  the 
same  and  appropriates  the  proceeds  to  his  own  use;  the  vendor  may 
recover  for  the  property  so  received  and  disposed  of,  under  the  com- 
mon counts,  though  he  might  not  be  able  to  recover  under  a  special 
count  for  a  breach  of  the  contract.     Id.  137 
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7.  Coupons  foe,  Interest  need  not  be  in  form  either  notes  nor  drafts; 

but  may  be  simply  "  pay  the  bearer,"  without  being  drawn  on  any 
drawee,  and  without  the  words  of  a  promise.  See  Coupons,  1.  Board 
of  Supervisors  of  Mercer  County  v.  Hubbard,  139 

8.  When  indebitatus  assumpsit  lies. 

If  a  contract  has  been  performed,  and  it  only  remains  to  pay  the  contract 
price  for  the  labor  or  property,  indebitatus  assumpsit  will  lie  for  its 
recovery.    Adlard  v.  Muldoon,  193 

9.  Pleadings  and  Evidence  :  In  indebitatus  assumpsit  on  written  contract. 
In  indebitatus  assumpsit  for  the  contract  price  of  labor  or  property,  under 

a  written  contract  alleged  to  have  been  entirely  performed  except  the 
payment  of  such  contract  price,  the  agreement  may  be  read  in  evi- 
dence for  the  purpose  of  snowing  its  terms  and  to  measure  the  dam- 
ages, notwithstanding  the  fact  that  it  is  alleged  by  the  defendant  that 
tlXe  contract  has  not  been  performed.  Whether  the  contract  has  been 
performed  or  not,  is  a  question  for  the  jury,  and  to  require  the  court 
in  the  first  instance  to  hear  evidence  and  determine  whether  the  con- 
tract has  been  performed,  before  admitting  it  in  evidence,  would  be 
to  take  from  the  jury  one  of  the  material  issues  in  the  case.    Id.    193 

10.  Contract  :    Must  be  performed  on  his  side,  before  plaintiff  can  recover. 
A  party  has  no  right  to  recover  in  any  form  of  action  ex  contractu,  upon 

any  contract,  until  he  has  performed  his  part  of  the  agreement;  and 
whether  it  has  been  performed  or  not,  is  a  question  for  the  jury.    Id. 

193 

11.  Agency:    Power  of  architect  to  change  terms  of  contract. 

Where  a  contract  is  entered  into  for  the  erection  of  a  building  according 
to  plans  and  specifications,  under  the  supervision  of  a  specified  archi- 
tect, the  architect  can  not  change  the  terms  of  the  agreement  unless 
specially  authorized  so  to  do.     Id  193 

12.  Kecoupment:    Not  precluded  by  acceptance  of  building  built  under  a 

contract. 
In  an  action  for  the  recovery  of  the  contract  price  of  a  building  erected 
by  the  plaintiff  for  the  defendant,  the  fact  that  the  defendant  has  ac- 
cepted the  building  will  not  preclude  him  from  recouping  the  dam- 
ages he  has  sustained  by  reason  of  the  plaintiff's  omission  to  complete 
the  work  in  time,  or  according  to  the  specifications  of  the  contract. 
Id.  193 

13.  Arbitration:    Agreement  for  determining  the  amount  of  damages  upon 

a  breach  of  a  building  contract. 
Where  the  parties  to  a  contract  for  the  erection  of  a  building  agree  up- 
on a  person  who  shall  fix  the  amount  of  the  damages  upon  a  breach 
of  the  agreement,  a  certificate  of  the  amount  of  such  damages  made 
by  a  partner  of  the  person  selected,  will  not  be  admissible,  as  it  is  the 
skill,  judgment  and  integrity  of  the  person  selected,  to  which  the 
parties  agree  to  look,  and  not  that  of  another,  unless  he  should  act  as 
the  assistant  of  the  person  agreed  on.  But  if  the  agreement  is  per- 
formed, or  the  building  accepted,  then,  in  an  action  for  the  price,  it 
seems  that  the  defendant  would  have  the  right  to  show  by  other  evi- 
dence the  amount  of  damages  sustained  by  him  by  a  breach  of  the 
contract  by  the  plaintiff.     Id.  193 

14.  Purchase  Money.    As  to  the  rights  of  vendor  who  cannot  give  title, 

and  vendee  who  has  given  notes,  on  an  executory  contract  for  real 
estate,  and  whether  the  purchaser  can  plead  failure  of  consideration. 
See  Vendor  and  Vendee,  2  to  5.     Vining  v.  Leeman,  246 
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15.  Time:    Of  the  essence.    Though  time  is  of  the  essence  of  a  contract, 

the  vendor  may  waive  the  forfeiture  and  preserve  the  contract  in 
force,  and  bringing  suit  on  the  notes  for  purchase  money  will  consti- 
tute such  a  waiver.  See  Vendor  and  Vendee,  5,  6.  Baker  v.  B.  H. 
Colony,  264 

16.  Specific  Performance:    So  long  as  the  vendor  is  not  in  a  position 

to  declare  a  forfeiture  from  not  having  the  title  to  convey,  the  right 
to  a  specific  performance  by  the  vendee  will  not  be  lost  by  the  lapse 
of  time.    See  Vendor  and  Vendee,  7,  8.    Id.  264 

17.  Insurance:     Meaning  of  the  word  factory  in  a  policy  on  chair  lum- 

ber in  several  buildings.  See  Insurance,  3,  4.  Liebenstein  v.  The 
Baltic  Fire  Ins.  Co.  301 

18.  Insurance:    Meaning  of  the  word  factory.    See  Insurance,  5.    Lie- 

benstein  v.  The  JEtna  Fire  Ins.  Co.  303 

19.  Broker:    When  entitled  to  commissions  on  sale  of  real  estate.    See 

Broker,  2  to  5.    Rees  v.  Spruance,  308 

20.  Building  Contracts:    As  to  when,  on  a  contract  to  build  a  railway 

embankment,  getting  the  earth  from  a  greater  distance  than  the  con- 
tract called  for  is  extra  work,  and  calls  for  extra  pay.  See  Building- 
Contracts,  2  to  6.     Chicago  &  Qt.  E.  R.  R.  Co.  v.  Vosburgh,  211 

21.  Conditional  Due  Bill  :     When  due  so  that  action  may  be  brought. 

In  an  action  of  assumpsit  upon  the  following  instrument:  "Due  Daniel 
Condon,  or  order,  $464,  with  interest  at  ten  per  cent.,  to  be  paid  as 
soon  as  I  have  time  to  foreclose  a  mortgage  given  by  William  Cant- 
lin  and  Michael  Roach  to  said  Condon,  dated  September  6,  1856,  for 
$480,  and  by  him  this  day  assigned  to  me,  and  to  sell  said  land  by  a 
judicial  sale,  or  as  soon  as  I  shall  otherwise  dispose  or  settle  said 
mortgage,"  it  appeared  that  the  land  mortgaged  was  covered  by  a 
homestead  right,  and  that  said  right  was  set  up  in  the  proceedings  to 
foreclose,  and  allowed  by  the  court:  Held,  that  the  time  of  payment 
had  not  arrived,  and  that  the  suit  was  prematurely  brought.  Should 
the  homestead  right  expire  by  its  own  limitation,  or  be  abandoned, 
the  note  would  then  be  due  and  payable,  and  not  before.  Stout  v. 
Hill,  326 

22.  Implied  Contract,  between  adjoining  tenants,  as  to  the  use  of  a  stop- 

cock and  faucet.    See  Negligence,  12, 13.     Ortmayer  v.  Johnson,  469 


CONVEYANCES. 

1.  As  to  setting  aside,  see  Fraudulent  Conveyances,  "  Frauds,"  etc. 

2.  Conditional  Limitation  :    Though  void,  a  party  may  be  estopped  from 

averring  its  nullity. 

Although  a  conditional  limitation  of  an  estate  during  a  life  in  being 
and  twenty-five  years  thereafter  may  be  void,  as  tending  to  create  a 
perpetuity,  the  longest  period  during  which  an  estate  "can  be  con- 
ditionally limited  being  one  or  more  lives  in  being  and  twenty-one 
years  and  nine  months  thereafter,  yet  if,  in  entering  into  marriage 
articles  between  the  wife,  the  husband  and  trustees,  the  future  hus- 
band covenants  that  in  the  event  of  the  future  wife  dying  without 
issue  living,  or  in  the  event  of  the  children  dying  before  attaining 
the  age  of  25  years,  the  property  shall  pass  to  the  wife's  father,  and  in 
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fact  the  wife  died  leaving  issue,  but  the  issue  died  before  attaining 
the  age  of  25  years,  and  the  husband  claimed  the  estate  as  heir 
of  his  deceased  child  on  the  ground  that  the  limitation  to  his 
wife's  father  was  a  conditional  one  tending  to  create  a  perpetuity,  and 
was  therefore  void,  it  was  held  that  the  possibilty  of  interest  in  the 
husband,  as  heir  of  his  child,  was  one  capable  of  being  bargained  and 
conveyed  away  in  the  marriage  articles,  and  that  it  had  been  so  con- 
veyed to  the  father-in-law.     Parsons  v.  Ely,  262 

3.  Estoppel  :    From  setting  up  adverse  title. 

In  this  case  this  construction  was  aided  by  the  fact,  that  after  the  trus- 
tees had  conveyed  the  estate  pursuant  to  the  alleged  void  conditional 
limitation,  the  complainant  now  claiming  them  adversely  thereto, 
took  two  successive  leases  from  the  grantee  of  such  trustees  and  held 
possession  and  paid  rent  for  nearly  two  years  thereunder,  with  full 
knowledge  of  all  the  facts.    Id.  232 

4.  Same:    Equitable,  by  acts  in  pais. 

Such  construction  is  also  aided  by  the  fact  that  such  grantee  has  been 
induced  to  pay  off  an  incumbrance  on  the  property  on  the  faith  of 
the  acts  and  declarations  aforesaid  of  the  complainant.     Id.  232 

5.  Latent  Ambiguity. 

A  latent  ambiguity  in  the  description  of  land  in  a  conveyance,  as  where 
by  omitting  to  state  the  number  of  the  township  north  of  the  base 
line,  there  are  several  parcels  which  will  answer  the  description,  may 
be  explained  by  evidence;  and  is  so  explained,  when  it  is  showu 
which  of  the  several  parcels  the  grantor  claimed.  Clark  v.  Powers,  283 

6.  Conveyances  :    Surplusage  in  description. 

Surplusage  in  the  description  of  land  in  a  conveyance,  as  by  stating  that 
the  land  is  situated  in  a  certain  township  in  a  certain  county,  when 
there  is  no  township  of  that  name  in  said  county,  will  not  vitiate  the 
deed,  if,  after  rejecting  it,  sufficient  remains  to  describe  the  land.     Id. 

283 

7.  Creditors  :     Who  are  creditors  within  the  meaning  of  conveyance  act. 
A  creditor  within  the  meaning  of  section  23  of  the  conveyance  act  (Rev. 

Stat.  1845,  p.  108)  is  one  who,  without  actual  or  constructive  notice  of 
a  prior  conveyance  or  incumbrance,  institutes  such  proceedings  or 
takes  such  steps  as  effect  a  lien  on  the  land,  before  the  recording  of 
such  conveyance  or  incumbrance,  whether  the  debt  be  prior  or  subse- 
quent to  them,  and  whether  the  vendor,  at  the  time  of  conveying  or 
incumbering,  had  other  property  sufficient  to  pay  the  debt  or  not. 
McFadden  v.  Worthing  ton,  363 


CORPORATIONS  (PRIVATE). 

1.  Board  of  Trade  may  disfranchise  members  for  cause. 
The  sixth  section  of  the  charter  of  tlie  Board  of  Trade  of  Chicago  pro- 
vides that  "  said  corporation  shall  have  the  right  to  admit  or  expel 
such  persons  as  they  may  see  fit,  in  manner  to  be  prescribed  by  the 
rules,  regulations  or  by-laws  thereof."  Under  that  power  the  corpo- 
ration adopted  a  by-law  providing  that,  if  a  member  foils  to  comply 
with  a  business  contract  made  with  another  member,  uyon  satisfac- 
tory evidence  of  such  fact,  he  shall  be  expelled :  Held,  that,  although 
the  discretion  granted  by  the  section  above  quoted  is  not  purely 
arbitrary,  but  can  be  exercised  only  for  some  just  and  reasonable 
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cause,  yet  the  above  by-law,  being  neither  unreasonable  nor  unjust 
is  valid. 

And  it  seems  that,  even  if  there  had  been  no  express  grant  in  the 
charter  of  a  power  of  expulsion,  that  such  a  by-law  would  be  sus- 
tained as  an  exercise  of  the  inherent  power  of  the  corporation  under 
the  rules  of  the  common  law.  By  becoming  a  member  of  the  cor- 
poration a  party  voluntarily  submits  himself  to  the  operation  of  its 
rules,  and  by  implication  agrees  to  be  bound  by  them  so  far  as  they 
are  within  the  power  of  the  corporation  to  make.  People  ex,  rel.  v. 
Chicago  Board  of  Trade,  112 

2.  Rule  for  determining  validity  of  by-laws. 

The  controlling  consideration  in  determining  the  validity  of  corporate 
by-laws,  is  the  nature  and  purpose  of  the  corporation.  If  a  by-law 
is  clearly  alien  to  its  nature  and  a  departure  from  its  purpose,  it  will 
be  held  ultra  vires,  and  void;  if  not,  and  it  is  consistent  with  the 
general  laws  of  the  land,  it  will  be  valid.     Id.  112 

3.  Process  Against,  should  not  be  sent  to  a  foreign  county  to  that  in 

which  the  suit  is  brought  for  service  on  the  president  of  the  corpora- 
tion, but  should  be  served  in  the  county  in  which  the  suit  is  brought, 
on  some  agent  residing  in  the  county.  See  Process,  1,  2.  /Stephen- 
son Ins.  Co.  v.  Dunn,  211 


COUNTERFEIT  MONEY. 

1.  When  to  be  returned. 

A  party  who  innocently  pays  away  a  counterfeit  bill  is  not  bound  to 
take  it  back,  unless  it  is  returned  upon  him  in  a  reasonable  time  after 
it  is  discovered  to  be  spurious ;  and  the  reason  of  the  rule  is  to  enable 
him  to  trace  out  and  fall  back  upon  the  person  from  whom  he  re- 
ceived it.     Union  National  Bank,  etc.  v.  Baldenwick,  375 

2.  Whether  offer  to  return  is  made  in  a  reasonable  time,  a  question  for  the  jury. 
But  what  shall  be  considered  a  reasonable  time,  must  necessarily  depend 

upon  the  situation  of  the  parties,  and  the  facts  and  circumstances  of 
the  particular  case,  and  is  a  question  to  be  determined  by  the  jury. 
Id.  375 

COUNTIES 

1.  When  bound  for  county  bonds  issued  in  aid  of  railways,  by  an  elec- 

tion ordered  by  the  board  of  supervisors. 

See  Elections,  1  to  3.    Supers  Mercer  County  v.  Hubbard,  139 

Elections,  4  to  6.  People  ex  rel.  Prettyman  v.  Supers  Logan  Co.,  162 

2.  Estoppel:     Of  county,  by  voting  stock  given  it  for  its  bonds,  and  paying 

interest  thereon. 
Where  a  county  receives  stock  in  a  railroad  company  to  the  full  amount 
of  its  subscription,  and  repeatedly  votes  its  stock,  and  pays  the  inter- 
est on  the  bonds  issued  therefor,  it  will  be  estopped  to  say  that 
the  county  is  not  bound  for  the  accruing  interest.  Sup'rs  Mercer  Co. 
v.  Hubbard,  139 

3.  Appropriation  as  compensation  for  official  services  of  circuit  judge. 
The  board  of  supervisors  of  a  county  cannot  legally  make  an  appropri- 
ation of  money  from  the  county  treasury  to  the  judge  of  the  circuit 
court  of  the  county  as  a  compensation  for  his  official  services,  and 
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any  action  upon  such  appropriation  will  be  enjoined.  Perry  v.  Kin- 
near,  and  Perry  v.  Hanna,  42  111.  160,  followed.  Beauchamp  v.  Supers 
Kankakee  Co.  274 

4.  Clerks  of  county  courts  succeed  to  the  powers  of  clerks  of  county 
commissioner's  courts,  and  may  appoint  deputies,  who  may  give 
certificates  of  magistracy,  which,  if  signed  by  one  purporting  to  be 
a  deputy,  will  be  presumed  genuine.  Clerks,  1  to  4.  Hague  v. 
Porter,  318 

COUPONS. 

1.  Interest  Coupons:  Need  not  be  notes  or  drafts  inform. 
Although  the  form  of  an  interest  coupon  attached  to  a  bond  be  simply, 
"  pay  the  bearer  "  a  sum  named  at  a  date  named,  and  signed,  suit 
may  be  maintained  thereon  against  the  party  signing  the  same,  as  if 
the  same  were  a  promissory  note.  The  objection  that  the  instrument 
is  not  a  note  because  it  does  not  purport  on  its  face  to  be  a  promise 
to  pay,  but  a  direction  or  request  to  another  to  pay,  and  that  it  is  not 
a  bill  or  draft,  because  it  is  not  addressed  to,  nor  names  any  drawee, 
was  held  untenable,  on  authority  of  Johnson  v.  Stark  Co.  24  111.  75. 
Supers  of  Mercer  Go.  v.  Hubbard,  139 

2.  Pleadings  and  Evidence. 

The  holder  of  a  coupon  for  interest  may  declare  on  the  coupon,  and  give 
in  evidence  the  bonds  as  the  substratum  on  which  the  coupons  rest, 
and  without  which  they  would  have  no  validity.  It  is  not  necessary 
to  declare  on  the  bond  as  well.     Id.  139 


COVENANT. 

Measure  op  Damages  in,  for  refusal  of  lessor  to  give  possession  of 
the  demised  premises.  See  Measure  op  Damages,  8  to  14.  Greene 
v.  Williams,  206 


CREDITOR'S  BILLS. 

1.  Creditor's  Bills:    Execution  must  be  returned  nulla  bona. 

As  a  general  rule,  a  creditor  must  reduce  his  demand  to  judgment  and 
have  execution  returned  nulla  bona,  before  he  can  call  upon  a  court 
of  equity  to  aid  him  in  obtaining  satisfaction.    Beach  v.  Bestor,    341 

2.  Same  :    Exception  to  the  rule. 

To  this  rule  there  are  exceptions,  and  of  these  is  the  right  to  file  a  bill 
without  first  suing  out  execution,  to  remove  a  fraudulent  convey- 
ance; and  another  is,  to  reach  trust  property  of  the  judgment  debtor 
held  for  the  benefit  of  creditors.    Id.  341 

3.  Same  ;  Assignment  for  Benefit  of  Creditors  :  Particular  assign- 

ment construed;  trusts;  when  return  nulla  bona  is  unnecessary. 
Bestor  recovered  judgment,  at  the  May  term,  1857,  against  Morgan,  on  a 
promissory  note  reciting  that  it  was  given  for  certain  railroad  bonds. 
Prior  to  this  Morgan  had  brought  suit  upon  a  claim  held  by  him 
against  a  certain  railroad  company,  and  on  the  6th  of  February,  1857, 
pending  the  action,  assigned  the  claim  to  Peckham,  who  agreed  to 
prosecute  it  to  a  recovery  and  out  of  the  proceeds  pay  certain  of  Mor- 
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gaii's  debts,  the  language  of  the  assignment  being  that  he  would  pay 
44  all  indebtedness,  if  any,  that  may  be  found  to  have  been  due,  owing 
or  payable  from  the  party  of  the  first  part,"  to  the  second  persons 
named,  Bestor  being  of  the  number,  "  by  reason  of  any  work  done  for, 
or  money  loaned  to  the  party  of  the  first  part  previous  to  the  first  day 
of  September,  A.  D.  1856."  Morgan  recovered  judgment  against 
the  railroad  company  on  the  28th  of  October,  1858,  and  on  the  11th 
of  November,  1858,  by  a  new  arrangement,  without  Bestor's  consent, 
Morgan  assigned  this  judgment  absolutely  to  Beach  &  Peckham,  for 
what  was  claimed  by  said  assignees  to  be  a  full  and  fair  consideration 
for  its  purchase,  which  assignment  was  placed  upon  the  records  of 
the  court  in  which  the  judgment  was  recovered.  Funds  to  secure  the 
payment  of  this  judgment  were  subsequently  paid  in  part  to  Beach 
&  Peckham  and  in  part  to  a  receiver  appointed  by  the  court:  Held, 
on  a  bill  filed  by  Bestor  to  the  October  term,  1864,  claiming  that  he 
was  entitled  to  have  his  judgment  satisfied  out  of  these  funds,  by  rea- 
son of  a  superior  equitable  lien  on  said  funds  by  reason  of  the  assign- 
ment of  Feb.  6,  1857,  that,  it  appearing  that,  Morgan  being  desirous 
to  raise  money,  and  Bestor,  being  unable  to  accommodate  him,  having 
let  him  have  the  bonds  upon  which  to  procure  it,  and  upon  which 
money  was  raised,  the  transaction  was  virtually  a  loan  of  money,  and 
hence  that  the  claim  therefor  was  embraced  in  the  assignment;  that 
since,  when  Peckham  &  Beach  purchased  the  judgment  of  Morgan, 
Peckham  knew  he  was  dealing  with  a  trust  fund,  and  since  he  and 
Beach  acted  jointly  in  its  purchase,  the  latter  must  be  held  charged 
with  the  same  notice  as  the  former;  that  the  purchase  did  not  destroy 
the  character  of  the  trust,  and  the  fund  being  still  held  for  the  benefit 
of  Beach  &  Peckham,  they  were  bound  to  satisfy  all  legal  and  bind- 
ing claims  upon  the  fund  growing  out  of  the  former  assignment  to 
Peckham;  and  that  the  fund  being  a  trust  fund,  it  was  not  necessary 
that  an  execution  be  returned  nulla  bona  before  it  could  be  reached 
by  bill  in  equity,  and  applied  in  satisfaction  of  Bestor's  judgment,  al- 
though about  seven  years  had  elapsed  since  the  execution  of  the 
assignment     Id.  341 

4.  Same  :    Acceptance  of  creditor  of  beneficial  provision,  presumed. 

Held,  also,  that  the  assignment  of  February  6,  1857,  to  Peckham,  being 
for  the  benefit  of  Bestor,  it  might  fairly  be  presumed  that  he  accepted 
of  its  provisions;  and  the  proof  showing  that  Morgan  furnished  him 
with  a  copy  of  it  before  it  was  destroyed  and  the  new  agreement  of 
November  11,  1858,  entered  into,  and  it  appearing  that  he  took  no 
further  steps  to  collect  his  debt  until  about  seven  years  thereafter,  it 
might  also  reasonably  be  presumed  that  he  relied  upon  it  for  pay- 
ment.    Id.  341 

5.  Same  :    Laches  in  bringing  suit. 

Held,  also,  that,  it  appearing  that  the  fund  had  been  continually  in  liti- 
gation from  the  time  the  assignment  was  made  till  about  the  time 
this  suit  was  commenced  by  Bestor,  so  that  more  prompt  action  would 
have  been  unavailing,  his  great  delay  in  bringing  suit  to  enforce  his 
claim  was  sufficiently  explained,  and  it  could  not  be  presumed  there- 
from that  he  had  abandoned  the  fund.     Id.  341 

6.  Same  :    BigJits  of  creditor  not  affected  by  notice  of  subsequent  transfer  of 

trust  fund. 
Held,  also,  that  the  filing  of  the  last  assignment  of  said  judgment,  in  the 
court  in  which  it  was  rendered,  although  absolute  on  its  face,  and  al- 
though it  may  have  been  notice  to  Bestor,  the  rights  of  innocent  pur- 
chasers not  having  intervened  —  could  not  affect  his  rights.    Id.    341 
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CRIMINAL  LAW. 

1.  Continuance.    What  affidavit  for,  insufficient.    See  Continuance,  1 
to  5.    Steele  v.  People,  152 

2.  Evidence  to  show  the  scienter. 
On  the  trial  of  an  indictment  for  attempting  to  pass  as  genuine  a  forged 

check,  the  prosecution  may  properly  be  permitted  to  show  that  the 
prisoner,  about  the  same  time,  passed  other  forged  checks,  as  such 
evidence  tends  to  show  the  scienter  and  guilty  knowledge.    Id.     152 

3.  Keeping  open  tippling  house  on  the  Sabbath. 
Section  127  of  the  criminal  code  (Rev.  Stats.  1845,  p.  174)  —  providing 

that  "  if  any  person  shall  be  guilty  of  open  lewdness,  or  other  notori- 
ous act  of  public  indecency,  tending  to  debauch  the  public  morals, 
or  shall  keep  open  any  tippling  house  on  the  Sabbath  day  or  night,  or 
shall  maintain  or  keep  a  lewd  house  or  place  for  the  practice  of  forni- 
cation, or  shall  keep  a  common  ill-governed  and  disorderly  house,  to 
the  encouragement  of  idleness,  gaming,  drinking,  fornication  or 
other  misbehavior,  every  such  person  shall,  on  conviction,  be  fined," 
etc.  —  embraces  several  distinct  offenses :  first,  open  lewdness,  etc., 
tending  to  debauch  the  public  morals;  second,  keeping  open  any 
tippling  house  on  the  Sabbath  day  or  night;  third,  maintaining  or 
keeping  a  lewd  house  or  place  for  the  practice  of  fornication;  and 
fourth,  keeping  a  common  ill-governed  and  disorderly  house,  to  the 
encouragement  of  idleness,  gaming,  drinking,  fornication  or  other 
misbehavior.  The  first  three  of  these  offenses  are  complete,  when 
the  acts  prohibited  by  the  statute  have  been  performed,  without  alleg- 
ing and  proving  that  it  was  "  to  the  encouragement  of  idleness, 
gaming,  drinking,  fornication  or  other  misbehavior."  Fant  v.  The 
People,  260 

4.  Same;  surplusage  in  indictment  need  not  be  proved. 
Where,  therefore,  an  indictment  under  said  section  for  keeping  open  a 

tippling  house  on  the  Sabbath  day,  averred  that  it  was  "  to  the  en- 
couragement of  idleness,  gaming,  drinking  and  other  misbehavior," 
it  was  held,  that  that  portion  of  the  indictment  which  charged  that  it 
was  "  to  the  encouragement  of  idleness,"  etc.,  was  only  surplusage, 
and  need  not  be  proved.     Id.  260 

5.  Same;  liquors  must  be  sold  or  drank. 
To  constitute  the  offense  of  keeping  open  a  tippling  house,  it  is  neces- 

sarv,  as  one  of  the  ingredients  of  the  offense,  that  liquors  should  be 
sold  or  drank.    Id.  260 

6.  Concurrent  jurisdiction  over  an  offense  in  stale  and  municipal  authorities. 
The  fact  that,  under  the  charter  of  a  city,  an  offense  has  been  prohibited 

by  ordinance,  and  that  the  accused  could  have  been  prosecuted  for  a 
violation  of  the  ordinance  (where  there  has  in  fact  been  no  prosecu- 
tion of  the  accused  under  such  ordinance),  forms  no  defense  to  a  pros- 
ecution by  indictment  under  the  state  law.    Id.  260 


CURTESY. 

Was  modified  but  not  entirely  destroyed  by  the  married  woman's  act  of 
1861.    Freeman  v.  Hartman,  58 
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DAMAGES. 

1.  For  cases  relating  to  the  measure  of,  see  Measure  of  Damages. 

2.  Solicitors'  Fees  may  be  allowed  as  damages  on  the  dissolution  of  an 

injunction.    See  Practice  in  Chancery,  17.    Buck  v.  Beekly,      100 

3.  Arbitration:    An  agreement  between  the  owner  and  builder  to  abide 

by  the  architect's  certificate  of  damages  arising  from  nonperformance 
or  malperformance  of  the  contract  is  not  complied  with  by  obtaining 
the  certificate  of  the  architect's  partner,  the  trust  being  personal,  and 
in  the  absence  of  the  architect's  own  certificate,  either  party  may  give 
other  proof  of  the  amount  of  the  damages.  See  Contracts,  13.  Ad- 
lard  v.  Muldoon,  193 

DEBT. 

1.  Imprisonment  for.    The  commitment  of  a  defendant  in  chancery  for 

nonpayment  of  alimony,  is  not  imprisonment  for  debt  within  §  15, 
art.  13  of  const,  of  1848.  See  Practice  in  Chanc  j:ry,  19.  Wight- 
man  v.  Wightman,  167 

2.  Partnership  debts  are  in  equity,  joint  and  several,  and  resort  may  be 

had  either  to  the  surviving  partner  or  to  the  representatives  of  the  de- 
ceased partner.     See  Partnerships,  5.    Mason  v.  Tifany,  392 

3.  Bequests  by  will  may  be  made  exempt  from  the  debts  of  the  legatee. 

See  Wills,  14.     Waldo  v.  (Jummings,  421 


DEBTOR  AND  CREDITOR 

1.  As  to  the  rights  of  the  judgment  creditor  to  redeem  from  sales  of  the 

mortgaged  premises  of  the  judgment  debtor  as  against  the  assignee 
of  the  certificate  of  purchase.  See  Redemption,  1  to  5. '  Lloyd  v. 
Karnes,  62 

2.  As  to  the  presentation  of  claims  against  estates  of  deceased  persons, 

obtaining  judgment  therefor,  and  sale  of  lands  to  satisfy  the  same, 
See  Administration  of  Estates,  1  to  6.     Wells  v.  Miller,  33 

See  Administration  of  Estates,  7  and  8.    Hobson  v.  Payne,         158 

3.  As  to  when  a  conveyance  of  a  stock  of  goods  will  be  deemed  fraudu- 

lent and  void  as  to  creditors,  and  when  an  attaching  creditor  will  be 
justified  in  levying  on  the  goods,  see  Fraudulent  Conveyances,  2,  3. 
Slatlery  v.  Stewart,  293 

4.  Creditor's  Bill.    As  to  when  a  creditor  may  reach  trust  fund  with- 

out having  execution  issued  and  returned  nulla  bona  or  judgment 
rendered,  see  Creditor's  Bills,  1  to  6.    Beach  v.  Bestor,  341 

5.  Who  is  a  creditor  within  §  23  of  conveyance  act,  R.  S.  1845,  p.  108. 

See  Conveyances,  7.    McFadden  v.  Worthington,  363 

6.  Same:    Same. 

A  plaintiff  who  has  recovered  a  judgment  for  costs  which  is  a  lien  upon 
defendant's  land,  is  a  creditor  within  the  meaning  of  said  section,  and 
it  is  wholly  immaterial  out  of  what  the  controversy,  in  which  the 
judgment  for  costs  was  rendered,  arose.    Id.  363 
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7.  A  Solvent  Testator  may  lawfully  exempt  his  bequest  from  the  debts 
of  the  legatee.    See  Wills,  14.     Waldo  v.  Cummings,  421 

DEEDS. 

For  deeds  of  conveyance  of  lands,  see  Conveyances. 

DEFAULTS. 

Practice  in  chancery  upon,  see  Practice  in  Chancery,  9  to  15.  Orob 
v.  Cushman,  119 

DEMAND. 

1.  Replevin  lies,  without  demand,  for  cattle  illegally  detained  for  enter- 

ing through  a  defective  outside  fence.  See  Fences,  2  to  5.  Stoner  v. 
Shugart,  76 

2.  The  authority  of  an  agent  to  make  a  demand  (of  payment  of  alimony) 

need  not  be  shown  when  the  demand  itself  is  treated  with  indiffer- 
ence and  contempt.  See  Practice  in  Chancery,  18.  Wightman  v. 
Wightman,  167 

DEPOSITIONS. 

Objection  to,  when  to  be  taken.  See  Practice  at  Law,  4.  Winslow  v. 
Newlan.  145 

DIVORCE. 

1.  Alimony.    Chancery  may  attach  a  defendant  for  contempt,  and  seques- 

trate his  estate,  real  and  personal,  for  refusal  to  pay  alimony,  notwith- 
standing it  is  a  lien  on  his  real  estate.  See  Practice  in  Chancery, 
17  to  19.    Wightman  v.  Wightman,  167 

2.  Counsel  Fees.  The  settlement  of  a  divorce  suit  between  the  husband 

and  wife,  bars  any  right  which  the  attorney  for  the  wife  might  other- 
wise have  had,  to  apply  to  the  court  for  an  order  for  the  payment  of 
counsel  fees  by  the  husband.  See  Attorney,  2,  3.  McCulloch  v.  Mur- 
phy, 253 

DOWER. 

1.  In  land  in  which  husband  7ms  an  equitable  estate. 

In  order  to  vest  the  wife  with  the  right  of  dower  in  land  in  which  the 
husband  has  an  equitable  estate,  the  husband  must  hold  such  an  ex- 
ecuted equitable  estate  as  to  entitle  him  to  be  invested  with  the  legal 
title.     Stow  v.  Steel,  328 

2.  In  land  for  which  the  husband  holds  a  contract  for  its  purchase. 

In  case  of  a  purchase  of  land  by  the  husband,  where  time  is  given  for 
the  payment  of  all  or  any  portion  of  the  purchase  money,  and  a.  con- 
tract for  a  conveyance  is  entered  into,  that  does  not  vest  the  husband 
with  such  an  estate  as  confers  the  right  of  dower  upon  the  wife, 
unless  the  husband  pays  the  money  and  entitles  himself  to  a  con- 
veyance.    Id.  328 
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3.  Same. 

If  the  husband  has  not,  during  his  life,  been  entitled  to  a  conveyance, 
the  wife  will  not  be  entitled  to  dower  on  his  death,  unless  the  pur- 
chase nionev  shall  be  subsequently  paid  for  the  benefit  of  the  heirs. 
Id.  328 

4.  Effect  of  assignment  of  land  contract. 

If  the  husband  transfers  or  assigns  his  contract  for  the  purchase  of  land, 
before  it  becomes  so  far  executed  as  to  entitle  him  to  be  invested  with 
the  legal  title,  the  wife's  right  of  dower  does  not  attach,  and  she  can 
not  recover.      Id.  328 

5.  Same. 

An  assignment  by  the  husband  of  his  contract,  after  he  has  paid  the 
purchase  money  and  entitled  himself  to  a  conveyance,  but  before  he 
has  received  a  conveyance,  will  not  bar  his  wife's  right  of  dower. 
What  was  said  in  Owen  v.  Robbins,  19  111.  545,  554,  in  reference  to  the 
assignment  of  a  contract  by  the  husband  after  it  had  ripened  into  an 
executed  equitable  estate,  as  barring  dower,  must  be  regarded  as 
overruled  by  Nicoll  v.  Ogden,  29  111.  323.    Id.  328 

6.  Measure  of  Damages  :  For  failure  to  assign  dower. 

Rule  in  Bonner  v.  Peterson,  44  111.  253,  adopted.  328 

7.  Evidence  :     Recitals  of  payment  in  a  patent  —  admissions. 

While  the  recital,  in  a  patent  issued  by  the  state  for  land,  of  the  payment 
by  the  purchaser  of  the  purchase  money,  may  not  be  evidence  of  the 
fact  as  between  third  parties,  yet  when  one,  claiming  under  the  pur- 
chaser, in  applying  for  the  patent,  places  his  right  to  have  it  issued 
to  him  on  the  ground  that  such  purchaser  has  paid  for  the  land,  this 
will  be  an  admission  by  him  that  the  purchase  money  was  thus  paid, 
and  will  be  binding  upon  him  in  an  application  for  dower  by  the 
wife  of  one  also  claiming  under  such  purchaser. 

Copies  of  letters  and  other  papers  from  the  secretary  of  state  are 
competent  evidence  to  prove  this  admission,  although  for  other  pur- 
poses they  might  not  be  evidence.  Id.  328 

8.  Row  released. 

The  common  law  mode  of  relinquishing  dower  has  never  obtained  in 
this  state,  but  it  has  been  and  still  is  purely  the  creature  of  statutory 
enactment,  the  mode  of  relinquishment  being  prescribed  in  the  con- 
veyance act.     Bobbins  v.  Kinzie,  354 

9.  Not  subject  of  a  conveyance  till  consummate. 

The  inchoate  right  of  dower  is  not  a  present  interest  or  estate  in  lands, 
and  is  not  the  subject  of  a  conveyance,  until  it  has  become  consum- 
mate and  has  been  allotted  to  the  widow.    Id.  354 

10.  May  be  released  to  owner  of  fee,1  etc. 

The  inchoate  right  of  dower  may,  however,  be  released  by  the  widow  to 
the  owner  of  the  fee,  or  may  be  relinquished  and  pass  with  the  fee,  in 
the  mode  prescribed  by  the  statute.    Id.  354 

11.  May  be  relinquished  after  husband  has  parted  with  the  title. 

Under  the  statute  (Rev.  Stat.  1845,  105,  107,  §§  15,  21)  authorizing  the 
relinquishment  of  dower  in  the  lands  of  the  husband,  whereof  he 
may  be  possessed  or  seized  by  any  legal  or  equitable  title  during  the 
coverture,  by  the  wife's  joining  the  husband  in  the  deed  or  convey- 
ance for  the  conveying  of  such  lands  and  tenements,  and  acknowl- 
edging the  same  as  therein  prescribed,  —  in  order  to  relinquish  her 
dower  it  is  not  necessary  that  the  dower  be  relinquished  by  a  deed 
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that  passes  the  fee,  but  only  that  she  join  in  an  instrument  of  such 
form  as  is  usually  employed  to  convey  land;  and  such  release  of 
dower  may  "be  made  by  the  wife's  joining  the  husband  in  such  a  deed 
to  the  owner  of  the  fee,  after  the  husband  has  parted  with  his  title. 

If,  however,  it  is  doubtful  whether  the  above  is  the  true  construc- 
tion of  sections  15  and  21  of  the  conveyance  act,  the  law  of  1853  has 
removed  all  doubt  on  the  subject,  and  fully  recognized  the  right  of 
husband  and  wife  to  convey  her  inchoate  right  of  dower  which  may 
by  any  means  have  become  separated  from  the  fee,  so  that  the  grantee 
be  the  owner  of  the  title.     Bobbins  v.  Kinzie,  354 

12.  To  w7iom  it  may  be  relinquished. 

Kinzie  conveyed  land  to  Beaubien,  his  wife  joining  in  the  deed,  but  not 
so  as  to  relinquish  her  dower;  the  title  to  the  premises  by  sundry 
mesne  conveyances  became  vested  in  Skinner  and  Beaumont,  who 
conveyed  by  deed  with  full  covenants  of  warranty  to  Howe,  who  in  like 
manner  conveyed  to  Robbins.  Subsequently  Kinzie  and  wife  executed 
a  deed  of  release  and  quitclaim  to  Skinner  (the  deed  reciting  that  it 
was  made  to  confirm  the  title  previously  conveyed  by  Skinner  to 
Howe),  by  which  they  in  terms  released  to  him  and  his  assigns  the 
wife's  right  of  dower:  Held,  that  as  Skinner  had  conveyed  with 
warranty,  it  was  not  only  his  right  but  his  duty  to  remove  all  out- 
standing titles  or  incumbrances  calculated  to  defeat  the  title,  or  im- 
pair the  enjoyment  of  the  property  by  his  grantee;  that  he  was  such 
a  privy  to  the  title  as  enabled  him  to  take  the  release;  that  the  release 
to  him  inured  to  the  benefit  of  Robbins,  the  owner  of  the  fee;  and 
that  such  release  was  in  law  an  effectual  bar  to  the  assertion  of  the 
right  of  dower  by  the  wife  of  Kinzie.    Id.  354 

13.  Release  :    Of  a  mere  possibility,  may  be  made  to  persons  in  privity  with 

the  title. 
A  release  of  a  mere  possibility  may  be  made  to  one  who  has  warranted 
or  vouched  the  title  of  land  conveyed  by  him,  such  person  by  reason 
thereof  being  such  a  privy  to  the  title,  within  the  rule  laid  down  in 
Lampet's  case,  10  Co.  48,  as  enables  him  to  take  the  release.  Id.    354 

14.  Covenants  op  Warranty  :  Inuring  of  subsequently  acquired  title. 
The  grantor  with  covenants  of  general  warranty  has  a  right  to  purchase 

outstanding  titles,  and  when  purchased,  they,  by  force  of  his  cove- 
nants, inure  to  the  benefit  of  his  grantee.     Id.  354 

15.  Same:  Same. 

The  covenant  of  general  warranty  runs  with  the  land,  so  that  when  the 
covenantor  thus  extinguishes  an  outstanding  title,  it  inures  to  the  per- 
son then  holding  the  title  conveyed  to  him  by  covenant.    Id.         354 

16.  Estoppel:  Of  feme  covert  by  joining  with  her  husband  in  a  deed. 
When  a  wife  joins  her  husband  in  a  deed,  she  should  be  estopped  to 

deny  that  he  was  possessed  of  title  thereto,  such  as  entitled  her  to 
dower,  leaving  her,  however,  to  show  that  the  deed  by  some  subse- 
quent event  had  become  inoperative  to  pass  title.  Id.    "  354 

17.  Upon  decree  for  partition,  must  be  assigned  or  yearly  value  determined. 
Upon  a  bill  filed  by  the  co-owners  of  the  fee  against  a  widow  who  owned 

an  undivided  interest  in  certain  land  in  fee,  and  was  entitled  to  dower 
in  the  residue,  for  a  partition  and  assignment  of  dower,  upon  a  report 
having  been  made  that  the  property  was  incapable  of  partition,  a  de- 
cree was  made  for  its  sale,  without  assigning  dower  or  determining 
its  annual  value,  as  required  by  the  28th  section  of  the  statute  of 
dower  (Rev.  Stat.  1845,  p.  202) :  Held,  that  the  decree  was  erroneous. 
*       Fleming  v.  Vennum,  374 
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DUKESS. 

An  Execution  against  A  levied  on  the  land  of  B,  accompanied  by  argu- 
ments tending  to  show  that  it  is  a  lien,  do  not  amount  to  duress,  of  a 
character  to  render  a  compromise  of  such  claim  void.  See  Com- 
promise, 1  to  2.    Stover  v.  Mitchell,  213 

EJECTMENT. 

1,  Plaintiff  must  recover,  if  at  all,  on  the  strength  of  his  own  title. 

In  ejectment,  the  plaintiff  must  recover  on  the  strength  of  his  own  tille; 
the  defendant  can  rely  on  his  possession  in  entire  safety,  and  unless 
the  plaintiff  shows  a  good  title,  the  defendant  cannot  he  disturbed  in 
such  possession,  no  matter  whether  he  has  title,  or  is  a  mere  in- 
truder and  trespasser.     Hague  v.  Porter,  318 


ELECTIONS. 

1.  County  Board:    Elections  may  be  ordered  in  certain  cases  by  board  of 
supervisors  without  the  authority  of  a  statute. 

Where  an  act  of  the  legislature  authorized  the  county  court  of  a  county 
to  submit  to  the  people  the  question  of  authorizing  said  county  to 
subscribe  and  issue  county  bonds  in  aid  of  a  railroad,  and  the  county 
court  submitted  the  question,  accompanied  by  a  condition  not  au- 
thorized by  the  act,  viz.:  that  the  bonds  were  not  to  be  issued  until 
sufficient  stock  for  the  completion  of  said  road  should  be  subscribed; 
and  the  voters  of  said  county,  at  an  election  called  by  said  county 
court,  vote  in  favor  of  the  subscription  as  submitted,  and  afterward 
the  county  adopts  township  organization,  and  on  the  application  of 
the  railroad  company  the  board  of  supervisors,  without  any  new  au- 
thority from  the  legislature,  ordered  another  election  to  be  held  whereat 
the  voters  should  vote  upon  the  question  of  removing  the  restriction, 
and  such  election  was  held,  and  the  vote  was  in  favor  of  removing  the 
restriction,  and  the  bonds  were  accordingly  issued  without  the  re- 
striction, it  was  held,  that,  the  restriction  being  imposed  only  by  the 
county  court,  and  not  by  the  act  of  the  legislature,  could  clearly  be 
removed  by  the  vote  of  the  people  at  the  election  held  by  order  of 
the  board  of  supervisors,  without  further  authority  of  the  legislature. 
Supervisors  Mercer  County  v.  Hubbard,  139 

2.  Bonds:    Rights  of 'bona  fide  holders. 

Even  if  the  calling  an  election  by  the  board  of  supervisors  without  a 
further  act  of  the  legislature  were  irregular,  such  irregularity  could 
not  affect  the  validity  of  bonds  issued  pursuant  to  the  vote  taken  at 
such  election,  after  those  bonds  had  passed  into  the  hands  of  bona  fide 
purchasers  without  notice  and  for  value.     Id.  139 

3.  Former  Decision  :    Approved  and  distinguished. 

The  principle  decided  in  Marshall  Co.  <y.  Cook,  38  111.  44,  that  an  elec- 
tion called  by  a  county  court  after  township  organization  has  been 
adopted,  and  the  political  functions  of  the  county  court  are  trans- 
ferred to  the  board  of  supervisors,  is  void,  is  correct,  but  has  no  appli- 
cation to  a  case  wherein  a  board  of  supervisors  orders  a  second  elec- 
tion, without  special  authority  of  the  legislature,  on  a  question  on 
which  an  election  has  once  been  held  under  an  act  of  the  legislature 
and  an  order  of  the  county  court.    Id.  139 
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4.  Municipal  Bonds  :    Petition  for  submission  of  subscription  of  stock  and 

issue  of  bonds  to  vote  of  the  county. 
The  11th  section  of  the  act  incorporating  the  Pekin,  Lincoln  &  Decatur 
R.  R.  Co.,  makes  it  the  duty  of  the  board  of  supervisors  of  Logan 
county,  through  which  the  road  passes,  upon  the  organization  of  the 
company  and  written  application  of  the  board  of  directors  of  the  road, 
to  submit  to  a  vote  of  the  electors  of  the  county  the  question  of  the 
subscription  by  said  county  for  stock  in  said  company;  the  amount 
of  the  stock  (within  certain  limits  prescribed  by  the  9th  section)  to  be 
determined  by  said  board  of  directors  and  to  be  named  in  the  appli- 
cation. The  12th  section  provides  that  in  case  the  proposition  is 
voted  down,  the  board  of  directors,  by  a  petition  signed  by  at  least 
200  legal  voters  of  the  county,  may  require  the  same  proposition  to  be 
again  submitted  at  a  subsequent  election.  The  13th  section  provides 
that,  if  the  proposition  is  carried  at  such  election,  the  board  of  su- 
pervisors shall  make  the  subscription  on  request  of  the  company,  and 
issue  and  deliver  county  bonds  therefor,  payable  not  exceeding  twenty 
years  from  date,  with  interest  not  exceeding  ten  per  cent.,  with  a  pro- 
viso that  it  shall  be  at  the  option  of  the  county  authorities  not  to  issue 
its  bonds  so  long  as  any  two  of  the  counties  through  which  the  road 
passes,  have  failed  to  vote  for  a  subscription  as  provided  by  the  act. 
The  first  proposition  having  been  voted  down,  the  president  of  the 
board  of  directors  subsequently  presented  to  the  board  of  supervisors 
a  petition  signed  by  200  persons,  styling  themselves  legal  voters  of 
said  county,  and  required  the  board  of  supervisors  again  to  submit 
the  same  proposition,  viz.,  that  the  county  subscribe  $300,000  to  the 
capital  stock  of  the  company,  and  issue  bonds  bearing  ten  per  cent, 
interest  therefor,  to  the  voters  of  the  county;  wmich  proposition  the 
board  of  supervisors  refused  to  submit  to  the  voters  of  the  county : 
Held,  that,  it  appearing  that  in  presenting  the  petition,  etc.,  the  pres- 
ident acted  under  a  resolution  adopted  by  the  board  of  directors, 
this  answered  the  requirements  of  the  statute,  and  was  sufficient.  Peo- 
ple ex  rel.  Prettyman  v.  Supervisors  of  Logan  County,  162 

5.  Same  :     Proof  of  genuineness  of  signatures  to  petition,  and  waiver  thereof. 
Held,  also,  that  the  petition  being  signed  by  the  requisite  number  of 

names,  purporting  to  be  legal  voters  of  the  county,  the  board  would 
have  been  authorized  to  act  upon  it  as  genuine;  or,  before  making 
the  order  submitting  the  question,  they  might  have  required  proof 
that  the  signers  were  legal  voters  of  the  county;  but,  having  refused 
to  hear  the  evidence  when  offered  by  the  board  of  directors,  that  they 
must  be  regarded  as  having  waived  proof  that  the  petitioners  were 
legal  voters.    Id.  162 

6.  Same  :    The  respective  powers  of  the  board  of  supervisors  and  directors. 
Held,  also,  that  when  the  requirement  was  made,  in  the  mode  prescribed 

by  the  act,  on  the  board  of  supervisors,  they  had  no  discretion,  but 
must  make  the  order  submitting  the  proposition  to  the  voters  of  the 
county,  and  would  be  compelled  to  do  S3  by  mandamus.  Nor  has  the 
board  of  supervisors  any  discretion  as  to  the  amount  of  the  subscrip- 
tion, the  power  to  fix  the  sum  to  be  voted  upon,  within  the  limits 
fixed  in  the  statute,  being  conferred  upon  the  board  of  directors.  The 
act,  however,  gives  the  board  of  supervisors  the  option  to  withhold 
the  subscription  so  long  as  any  two  of  the  counties  named  fail  or  re- 
fuse to  vote  for  subscription;  they  have  also  the  power  to  fix  the 
period,  within  twenty  years,  at  which  the  bonds  shall  be  paid,  and 
the  rate  of  interest  they  shall  bear,  not  exceeding  ten  per  cent.  The 
court,  therefore,  has  no  power  to  indicate  the  rate  of  interest  or  the 
time  the  bonds  shall  run,  but  can  only  require  the  submission  of  the 
proposition  of  subscription  to  the  voters  of  the  county,  leaving  the 
rate  of  interest  and  the  time  of  payment  to  the  discretion  of  the  board 
of  supervisors.    Id.  162 
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EQUITY. 

1.  As  to  the  jurisdiction  and  practice   in  equity  in  cases  of  conflicting 

claims  to  redeem,  of  purchasers  at  judgment  sales  against  the 
mortgagor,  and  assignee  of  certificate  of  purchase  at  sale  under  fore- 
closure of  mortgage,  see  Redemption,  1  to  7.  Practice  in  Chan- 
cery, 9  to  12.    Lloyd  v.  Karnes,  62 

2.  Usury:  A  mere  change  in  the  form  of  the  securities,  if  designed  to 

cover  the  same  loan,  will  not  be  regarded  in  equity  as  changing  the 
effect,  or  removing  the  taint  of  usury,  or  taking  away  the  right  to  re- 
deem.   Usury,  1  to  6.    Mortgages,  3  to  5.    Hunter  v.  Hatch,        178 

3.  Same:  As  to  the  terms  on  which  a  court  of  equity  will  grant  relief 

from  usury,  and  when  usury  may  be  set  up  by  the  purchaser  of  mort- 
gaged premises,  see  Usury,  7  to  9.    Henderson  v.  Bellew,  322 

4.  Sheriff's  Deed:     Clerical  errors  in,  not  regarded  in  equity. 
Where  a  sheriff  in  his  deed  recited  that  he  conveyed  the  right  and  title 

held  by  the  plaintiffs  in  the  execution :  Held,  that  this  was  but  a 
clerical  error,  which  would  not  be  regarded  by  a  court  of  equity,  or 
any  court,  while  acting  upon  and  adjusting  equitable  rights.  Stow  v. 
Steel,  328 

ESTOPPEL. 

1.  Impeaching  Jurors:    Affidavits  of  jurors  trying  a  cause  will  not  be 

received  to  impeach  their  verdict  for  misconduct.  See  New  Trial. 
Allison  v.  The  People,  37 

2.  Interest  on  Bonds  :     County  which  has  voted  on  stock  received  for 

its  bonds,  and  paid  interest  thereon,  is  estopped  to  dispute  the  accru- 
ing interest.  See  Counties,  2.  Supervisors  of  Mercer  County  v  Hub- 
bard, 139 

3.  Conditional  Limitations  :    One  otherwise  entitled  to  claim  under  a 

void  conditional  limitation  may  be  estopped  therefrom  by  his  con- 
veyance made  after  the  limitation  was  prescribed  and  before  the  con- 
dition happened.    See  Conveyances,  2  to  4.    Parsons  v.  Ely,       232 

4.  Adverse  Title:    When  claimant  estopped  from  asserting,  both  by 

deed  and  by  acts  in  pais.    Id.  232 

5.  Mortgages  :    Vendee  of  mortgagor  how  far  bound  by  decree  of  fore- 

closure and  sale,  and  when  the  sale  is  a  satisfaction.  See  Mortgages, 
8,9.    Lloyd  v.Lee,  277 

6.  Usury:    When  a  purchaser  of  lands  subject  to  a  usurious  mortgage 

may  not  plead  usury.    See  Usury,  7  to  9.    Henderson  v.  Bellew,     322 

7.  A  married  woman  joining  with  her  husband  in  a  deed  for  the  purpose 

of  releasing  her  inchoate  drawer,  is  estopped  to  deny  that  her  hus- 
band had  such  an  estate  in  the  land  as  would  entitle  her  to  dower, 
but  is  free  to  show  that  the  deed  had,  by  some  subsequent  event,  be- 
come imperative  to  pass  the  title.  See  Dower,  16.  Bobbins  v. 
Kinzie,  354 

8.  Chattel  Mortgages  :    A  mortgagee,  by  consenting  to  the  sale  of  the 

mortgaged  property,  may  waive  the  mortgage  as  against  the  bona  fide 
purchaser  from  the  vendee.  See  Chattel  Mortgages,  1.  Brandt 
v.  Daniels,  453 
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EVIDENCE. 

See  Acknowledgments.      Contracts.     Examination  op  Witnesses. 
Deeds.    Impeachment.    Wills.    Witness,  etc. 

1.  In  actions  of  tort  plaintiff  may  aver  a  greater  tort,  and  prove  and  re- 

cover for  a  less,  which  is  included  in  the  greater.  See  Torts,  1,  2. 
Hite  v.  Blandford,  9 

2.  In  action  of  slander  in  charging  plaintiff  with  setting  fire  to  his  house 

to  get  the  insurance,  evidence  that  plaintiff  is  a  gambler  is  irrelevant 
to  the  issue.     See  Slander,  1,  2.    Lehning  v.  Hewett,  23 

3.  Under  plea  of  general  issue  in  slander  in  the  like  case,  evidence  that 

plaintiff,  at  the  time,  etc.,  was  generally  suspected  of  having  set  his 
house  on  fire,  held  inadmissible.     Id.  23 

4.  Revenue    Stamp.     Plea  denying  cancellation  of,  must  be  verified 

under  oath,  or  the  signature  purporting  to  cancel  will  be  received  in 
evidence  without  proof  under  the  statute.  See  Pleadings  at  Law. 
Latham  v.  Smith,  25 

5.  Evidence  :     What  is  not  hearsay. 

In  an  action  by  the  assignee  against  the  maker  of  a  promissory  note,  evi- 
dence of  a  conversation  which  occurred  between  the  maker  and  the 
payee,  at  the  time  when  the  contract  was  made  and  the  instrument 
delivered,  is  not  hearsay.    Id.  25 

6.  Fraud  and  Circumvention,  what  constitutes  evidence  of,  in  obtain- 

ing the  execution  of  a  note.    See  Promissory  Notes,  2,  3.     Id.    25 

7.  Constitutional  Law.     Congress   has  no  power  to  require  a  contract 

to  be  stamped  in  order  to  be  received  in  evidence  in  a  state  court. 
Id.     Latham  v.  Smith,  28 

8.  Redemption.    A  certificate  of  purchase  is  no  evidence  of  redemption, 

and  a  mere  assignment  thereof  to  a  subsequent  mortgagee  is  not  a 
redemption.    See  Redemption,  1  to  5.    Lloyd  v.  Karnes,  62 

9.  Unrecorded  Deeds.     When  not  admissible  in  a  foreclosure  suit. 

See  Redemption,  5.    Id.  62 

10.  Of  Loss  of  Sales  of  Lands,  as  the  basis  of  damages  in  an  action  on 

an  injunction  bond.  Besides  the  deterioration  in  market  price  dur- 
ing the  pendency  of  the  injunction,  it  should  be  shown  that  the  en- 
joined had  bona  fide  offers,  and  could  in  fact  have  sold  if  not  restrained 
by  the  injunction.    See  Injunction,  5,  6.    Sturges  v.  Hart,  103 

11.  Foundation  for  secondary  evidence  of  contents  of  lost  instrument. 

In  order  to  lay  the  foundation  for  the  introduction  of  secondary  evi- 
dence of  the  contents  of  an  instrument  alleged  to  be  lost,  the  parties 
in  whose  possession  it  is  shown  to  have  been  should  be  called,  and  a 
search  among  their  papers  proved.    Id.  103 

12.  Legislative  Journals,  though  competent  evidence  of  the  passage 

or  nonpassage  of  a  bill  through  the  legislature,  will  not  be  taken 
judicial  notice  of,  but  must  be  produced  and  offered  in  evidence  like 
other  records.  But  when  produced  they  prove  their  own  authenticity. 
See  Statutes,  1.    Grob  v.  Oushman,  119 

13.  Practice  in  chancery  in  referring  to  master  to  take  and  report  evi- 

dence, and  for  preserving  the  evidence  in  the  record.  See  Practice 
in  Chancery,  9  to  15.   Id.  119 
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14.  In  action  on  coupons. 

In  an  action  on  the  coupons,  the  bonds  to  which  the  coupons  were 
attached  are  competent  evidence  (although  not  declared  on)  as  show- 
ing the  substratum  on  which  the  coupons  rest,  since  if  the  bonds  are 
void  the  coupons  can  have  no  validity.  Sup'rs  Mercer  Co.  v.  Hub- 
bard, 139 

15.  Common  Counts:    Evidence  under. 

An  interest  coupon,  though  in  form  neither  a  promise  to  pay  nor  a  draft, 
may  be  introduced  in  evidence  under  the  common  counts  as  a  prom- 
issory note.    Id.  '    139 

16.  Partnership:    Admissions  of  one  partner  after  dissolution,  incompe- 

tent to  bind  copartners. 
The  statements,  whether  written  or  verbal,  of  one  of  several   partners, 
made  after  a  dissolution  of  the  firm,  although  relating  to  its  busi- 
ness before  the  dissolution,  are  incompetent  to  charge  the  other  mem- 
bers of  the  firm.     Winslow  v.  Newlan,  145 

17.  Nor  is  the  rule  different,  when  the  admissions  sought  to  be  used  are 

made  by  either  a  plaintiff  or  defendant.  A  coplaintiff,  after  a  dissolu- 
tion of  a  partnership,  is  no  more  an  agent  of  his  coplaintiff,  than  is 
such  a  defendant  of  the  other  members  of  a  dissolved  copartnership. 
Id.  145 

18.  Value:  How  proved. 

The  value  of  property  may  be  proved  in  a  variety  of  modes,  and  a  party 
is  not  limited  to  any  one  to  the  exclusion  of  others. 

There  is,  therefore,  no  error  in  allowing  a  witness  to  testify  to  the 
value  of  a  portion  of  the  property  in  controversy,  as  by  ascertaining  the 
value  of  a  portion,  the  jury  may  be  enabled  to  determine  whether  the 
estimated  value  of  the  whole  property  is  correct.     Id.  145 

19.  Same:    Hearsay;  Letters  from  third  parties  inadmissible. 

Letters  received  by  a  party  to  a  suit  from  persons  residing  in  other  states, 
being  but  the  ex  parte  statements  of  those  who  wrote  them,  and  not 
under  oath,  are  inadmissible  as  evidence.     Id.  145 

20.  Criminal  Law.     On  an  indictment  for  passing  a  forged  check,  prose- 

cution may,  to  prove  the  scienter,  show  that  the  prisoner,  at  about  the 
same  time,  passed  other  forged  checks.  See  Criminal  Law,  2. 
Steele  v.  People*  152 

21.  Waiver  of.    Proof  of  genuineness  of  the  signatures  to  a  petition  to 

a  board  of  supervisors  purporting  to  be  signed  by  200  legal  voters  of 
the  county,  to  resubmit  to  the  voters  of  a  county  the  question  of  issu- 
ing bonds  in  aid  of  a  railway,  will  be  deemed  to  have  been  waived, 
if  the  board  refused  to  receive  the  evidence  when  offered.  See 
Elections,  4  to  6.  People  ex  rel.  Prettyman  v.  Board  of  Supers  of 
Logan  Go.  162 

22.  Admissibility.    The  question  whether  a  contract  has  been  performed 

can  not  be  determined  by  the  court  as  a  condition  precedent  to  the 
admission  of  the  contract  itself  in  evidence,  but  the  jury  are  entitled 
to  the  contract  as  a  part  of  the  evidence  on  which  to  determine 
whether  or  not  it  has  been  performed.  See  Contracts,  9.  Adlard 
v.  Muldoon,  93 

23.  Town  Record:    Identification  of . 

Where  a  bill  of  exceptions  stated  that  the  town  clerk  testified  that  he  was 
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then  acting  as  such,  and  stated,  "  this  is  the  town  record;"  and  that 
the  town  record  was  then  offered  in  evidence,  the  admission  of  which 
was  objected  to,  but  without  stating  any  specific  objection:  Held, 
that  the  town  record  was  sufficiently  identified.  Bullock  v.  Geomble,  218 

24.  Conveyances.    When  they  are  deemed  to  contain  latent  ambiguities 

which  admit  of  parol  evidence  to  explain  them,  and  when  portions 
ot  their  description  may  be  rejected  as  surplusage.  See  Convey- 
ances, 5,  6.     Clark  v.  Powers,    '  283 

25.  Brokerage.    What  sufficient  facts  to  constitute  an  employment  of  a 

broker,  and  entitle  him  to  commission.  See  Broker,  2  to  5.  Bees 
v.  Spruance,  368 

26.  Certificates  of   magistracy    signed  by  deputy  clerks  of   the  county 

courts  are  legal,  and  are  presumed  to  be  genuine.  See  Clerks,  1  to 
4.    Hague  v.  Porter,  318 

27.  Recitals  of  payment  of  purchase  money  in  a  patent  bind  one  who 

claims  under  the  patent.    Dower,  7.    Stow  v.  Steel,  328 

28.  Burden  of  proof  upon  the  parti/  holding  the  affirmative. 

The  party  holding  the  affirmative  of  an  issue  must  prove  it,  and,  until 
the  affirmative  is  established  by  proof,  the  negative  is  presumed  to 
exist.     Union  National  Bank  v.  Baldenwick,  375 

29.  When  the  burden  of  proof  is  not  sustained. 

If  on  the  trial  the  evidence  preponderates  in  the  slightest  degree  in  favor 
of  the  negative,  or  is  equally  balanced,  or  where  from  the  evidence 
the  jury  are  unable  to  say  that  it  preponderates  in  favor  of  the  affirm- 
ative, then  the  presumption  of  the  truth  of  the  negative  is  not  over- 
come.   Id.  375 

30.  Defendant  bound  to  prove  nothing  till  plaintiff  has  made  a  prima  facie  case. 
It  is  not  for  the  defendant  to  prove  the  negative,  but  it  devolves  upon  the 

plaintiff  to  prove  the  affirmative  before  he  can  recover.  The  defend- 
ant is  bound  to  prove  nothing  until  the  plaintiff  has  proved  the  affirm- 
ative by  at  least  prima  facie  evidence;  and  then,  and  not  till  then,  the 
defendant,  to  defeat  a  recovery,  must  overcome  plaintiff's  evidence 
by  rebutting  proof.    Id.  375 

31.  Inadmissible,  when  too  remote. 

As  a  general  rule,  evidence  tending  to  prove  the  issues  involved  is  com- 
petent and  admissible.  If,  however,  it  is  so  remote  that  it  does  not 
appear  to  have  an  obvious  tendency  to  elucidate  the  question  in  dis- 
pute, it  should  be  rejected,  as  calculated  to  confuse  the  case  and  un- 
necessarily to  incumber  the  record.     Id.  375 

32.  Either  positive  or  circumstantial  evidence  admissible. 

A  party  in  establishing  his  claim  or  defense  is  not  restricted  to  either 
circumstantial  or  to  positive  evidence,  but  may  avail  himself  of  either 
or  both,  at  his  election.    Id.  375 

33.  Same. 

Where,  on  the  trial  of  an  action  against  a  bank  to  recover  the  amount  of 
a  one  hundred  dollar  counterfeit  bank  bill,  alleged  by  the  plaintiff  to 
have  been  received  by  him  from  the  bank,  the  defendant  offered  to 
prove  that  the  bill  in  question  was  never  received  into  the  bank  by 
either  the  receiving  or  the  note  teller,  which  evidence  was  rejected: 
Held,  that,  inasmuch  as,  if  the  bill  was  not  received  by  either  teller,  it 
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would  tend  to  prove  that  the  bank  had  not  received  the  bill,  and,  if 
the  bank  had  never  had  the  bill,  it  could  not  have  paid  it  out  to 
plaintiff,  the  evidence  was  therefore  admissible.    Id.  375 

34.  Number  of  witnesses  to  prove  a  fact. 

A  party  is  not  restricted  to  the  proof  of  a  fact  by  one  witness.  If  the 
fact  is  not  controverted  the  court  may  doubtless  in  its  discretion  limit 
the  number  of  witnesses  to  prove  it ;  but  not  when  the  truth  of  the 
fact  is  contested.     Id.  375 

35.  Partnership.    Testimony  of  a  bookkeeper  to  show  that  a  check  pay- 

able to  currency  was  loaned  on  the  credit  of  the  firm ;  also  the  stub 
of  the  check,  containing  the  name  of  the  firm.  See  Partnership, 
8, 9.    Stark  v.  Corey,  431 

36.  List  op  Stockholders  of  a  mercantile  association  does  not  become 

evidence  of  a  partnership,  except  as  to  those  members  to  whom 
knowledge  of,  and  responsibility  for  the  list  is  brought  home.  See 
Partnership,  10.     Tocum  v.  Benson,  435 

37.  Where  one  or  more  of  several  defendants  plead,  denying  the  partnership. 
Where  an  action  is  brought  against  several  as  partners,  some  of  whom 

are  defaulted,  and  each  of  the  others  files  a  several  plea  denying 
under  oath  that  he  is  a  partner  with  the  other  defendants  in  the  decla- 
ration mentioned,  such  denial  is  a  denial  of  the  partnership  alleged 
in  the  declaration,  and  it  is  erroneous  to  instruct  the  jury  for  the 
plaintiff  that  it  is  admitted  by  the  pleadings  that  all  the  defendants, 
except  those  so  denying  the  partnership,  are  partners  under  the  name 
of  the  association  by  which  they  are  styled,  and  that  if  they  find  the 
defendants  so  pleading  to  be  members  of  the  association,  they  should 
find  for  the  plaintiff.  A  partnership  between  all  the  defendants  hav- 
ing been  alleged  in  the  declaration,  and  traversed  under  oath,  the 
plaintiff  could  only  recover  by  proof  of  the  same  partnership  laid. 
The  default  of  a  part  of  the  defendants  did  not  dispense  with  proof 
of  their  joint  liability  in  order  to  charge  those  defendants  who 
pleaded  denying  the  joint  liabilit}'.    Id.  435 

33.  Wills.  Sanity  of  testator,  undue  influence,  testamentary  capacity, 
burden  of  proof,  mode  of  examination,  prior  wills,  etc.  See  Wills, 
16  to  21.    Roe  v.  Taylor,  485 


EXAMINATION  OF  WITNESSES. 

For  questions  relating  to  the  competency  of  witnesses,  see  Witnesses. 
As  to  the  nature  and  competency  of  evidence,  see  Evidence. 

1.  Party  producing,  must  state  what  he  expects  to  prone  by  them. 
A  party  proposing  to  examine  a  witness,  should  state  what  he  expects 
to  prove  by  him,  so  that  the  court  can  determine  whether  it  is  ma- 
terial to  his  case,  and  unless  he  does  so,  he  can  not  assign  as  error  the 
refusal  of  the  court  to  permit  such  witness  to  testify.  Winslow  v. 
Newlan,  145 

2.  Foundation  for  impeachment  of. 
In  order  to  impeach  a  witness  by  showing  that  he  has  made  a  contradic- 
tory statement  on  a  former  occasion,  a  proper  foundation  must  be 
laid.    His  attention  should  be  distinctly  called  to  the  particular  state- 
ment he  is  alleged  to  have  made,  with  the  particulars  of  time,  place, 


INDEX.  617 


and  circumstances,  that  he  may  have  an  opportunity  of  correcting 
any  mistake  he  may  have  made  before  he  is  impeached.  The  law 
will  not  permit  a  man  to  be  proved  to  have  committed  perjury,  and 
leave  his  character  blackened  and  destroyed,  until  it  appears  the  state- 
ment was  deliberately  and  intentionally  made.  Such  consequences 
should  not  follow  a  want  of  recollection,  misapprehension,  or  even 
inattention.    Id.  145 

3.  As  to  burden  of  proof,  and  the  number  of  witnesses  either  party  may 

examine.  See  Evidence,  28  to  34.  Union  National  Bank  v.  Bal- 
denwick,  375 

4.  Mode  of  examination  as  to  unsoundness  of  mind  and  undue  influence 

in  will  cases,  including  the  admissibility  of  a  prior  will  to  show  un- 
due influence  in  making  the  will  in  dispute,  cross-examination  as  to 
business  transactions  with  the  testator,  the  examination  of  witnesses 
not  experts,  as  to  his  sanity,  and  the  burden  of  proof  as  to  undue  in- 
fluence, and  what  constitutes  it,  see  Wills,  15  to  21.    Roe  v.  Taylor \ 

485 

EXECUTION. 

Mistake  in  Law.  An  execution  against  A.  levied  on  the  land  of  B., 
and  compromised  by  B.  under  a  belief  that  it  is  a  lien,  when  it  is  not, 
B.  knowing  all  the  material  facts,  and  mistaking  only  the  law,  is  not 
duress,  nor  a  ground  of  setting  aside  the  compromise.  See  Compro- 
mise, 1  to  3.    Stover  v.  Mitchell,  213 


EXCEPTIONS. 

The  ruling  of  the  court  below  on  the  competency  of  a  witness  will  not 
be  passed  upon,  unless  an  exception  was  taken  and  preserved  in  the 
record.    See  Practice  at  Law,  3.     Winslow  v.  Newlan,  145 


EXEMPTION. 

Bequests  by  will  may  be  made  exempt  from  the  debts  of  the  legatee.    See 
Wills,  14.     Waldo  v.  Cummings,  481 


FEES. 

On  dissolution  of  an  injunction,  solicitor's  fees  may  be  allowed.     See 
Practice  in  Chancery,  17.    Buck  v  Beekly,  100 

FENCES. 

L.  When  the  duty  to  fence  its  line  of  road  attaches  to  a  railway.    See  Rail- 
ways, 1.    T.  P.  &  W.  B.  Go.  v.  Miller,  42 

2.  Bights  and  liabilities  of  owners  of  cattle  as  affected  by  sufficiency  offences; 
outside  fences. 
Owners  of  cattle  have  a  right  to  permit  them  to  run  at  large;  and  an 
owner  of  land  is  required  to  fence  against  them,  and  without  an  out- 
side fence  sufficient  to  turn  ordinary  stock,  he  cannot  recover  for  in- 
juries caused  by  cattle  entering  through  a  fence.  Stoner  v.  Shugart,  76 
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3.  Inside  fences. 

But  with  reference  to  inside  fences,  the  common  law  prevails,  so  far  as 
not  altered  by  the  statute  regulating  partition  fences;  and  if  a  party- 
removes  the  partition  fence  between  his  land  and  that  of  the  adjoin- 
ing proprietor,  and  his  stock  thereby  enters  upon  the  adjoining  pro- 
prietor's land,  he  will  be  held  liable  for  the  trespass. 

So,  if  such  partition  fence  is  not  a  common  one,  and  the  defendant 
is  liable  to  keep  up  the  portion  where  his  stock  entered,  he  will  be 
liable.      Id.  76 

4.  Where  adjoining  tracts,  inclosed  by  one  outside  fence,  have  no  partition 

fence  between  them. 

Where  two  proprietors  own  adjoining  land  inclosed  by  one  outside  fence, 
but  with  no  partition  fence  between  their  several  parcels,  and  cattle 
break  through  the  defective  outside  fence  of  one  proprietor,  cross 
his  land  and  enter  upon  the  land  of  the  adjoining  proprietor,  the  lat- 
ter cannot  rightfully  confine  them,  or  hold  their  owner  liable  for 
such  entry.  As  the  two  fields  are  in  such  case  held  in  comaion,  each 
proprietor  should  see  that  the  inside  fence  of  the  other,  which  is 
practically  his  outside  fence,  also,  is  sufficient  to  turn  ordinary  stock. 
Id.  76 

5.  Replevin  :   When  demand  is  unnecessary. 

Where  stock  entering  through  a  defective  outside  fence  is  illegally  con. 
fined  and  detained,  a  demand  is  not  necessary  to  sustain  an  action  of 
replevin.     Id.  76 

FORCIBLE  DETAINER. 

1.  When  it  lies  against  a  sub-lessee. 

Under  the  statute,  if  a  sub-lessee  holds  over  after  the  termination  of  the 
original  lease,  an  action  of  forcible  detainer  lies  against  him.  Heed  v. 
Haw  ley,  40 

2.  Notice  to  quit;  how  to  be  signed  by  agent. 

Where  a  notice  to  quit  was  signed,  "  For  Cyrus  M.  Hawley,  by  William 
C.  Prouty,  an  authorized  agent: "  Held,  that,  although  it  would  have 
been  more  proper  to  have  said  "his  authorized  agent,"  it  was  sub- 
stantially good.    Id.  40 

3.  Forcible  Entry  :     True  owner  may  not  make. 

Where  the  possession  of  property  has  been  abandoned,  leaving  it  vacant 
and  unoccupied,  and,  while  the  property  is  in  this  condition,  a  per- 
son enters  under  a  claim  of  right;  whether  his  entry  is  wrongful  or 
not,  the  true  owner  can  not  make  a  forcible  entry  upon  him.  Smith 
v.  Hoagy  250 

4.  Title  cannot  be  tried  in. 

Title  to  real  property  can  not  be  tried  in  an  action  of  forcible  entry  and 
detainer. 

Deeds  to  the  property  may,  however,  be  read  in  evidence  in  this 
action,  to  show  the  extent  of  a  party's  possession.    Id.  250 

5.  What  degree  of  violence  is  necessary. 

Under  our  statute  of  forcible  entry,  actual  violence  amounting  to  a  breach 
of  the  peace  is  not  necessary  in  any  case  to  maintain  the  action. 
While  an  action  may  be  maintained  where  there  has  been  a  forcible 
entry  involving  a  breach  of  the  peace,  still  it  can  be  maintained,  al- 
though the  force  is  less  in  character.  Id.  250 
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FORECLOSURE. 

1.  Mortgages.  When  a  strict  foreclosure  is  proper. 
Where  a  bill  for  a  foreclosure  alleged  that  the  mortgage  debt  exceeded 
the  value  of  the  premises,  and  prayed  for  a  sale  and  for  a  strict  fore- 
closure; and,  a  sale  being  necessary  for  the  reason  that  one  of  the 
notes  secured  by  the  mortgage  was  held  by  another  party,  a  decree 
for  a  sale  was  entered,  unless  the  money  reported  due  should  be  paid 
in  thirty  clays  from  the  entry  of  the  decree,  and  the  cause  was  con- 
tinued to  the  next  term ;  and  at  the  next  term  the  complainant,  having 
purchased  the  interest  of  the  holder  of  such  note  in  the  decree,  moved 
to  change  the  decree  of  the  previous  term  to  a  decree  of  strict  fore- 
closure, which  on  evidence  that  the  premises  were  then  worth  less 
than  the  amount  due  complainant,  and  the  amount  not  having  been 
paid,  was  granted :  Held,  that,  as  the  bill  prayed  a  strict  foreclosure, 
the  court,  to  avoid  expense,  might  with  propriety  make  such  change 
in  the  decree.    Horner  v.  Zimmerman,  14 

2.  Same  :    Same.    Proof  as  to  subsequent  value,  immaterial. 

Proof  as  to  the  value  of  the  premises  taken  after  the  filing  of  a  bill  of 
review  to  reverse  such  decree,  and  about  two  years  after  the  decree 
of  foreclosure,  should  not  in  such  case  have  any  weight  in  the  cause. 
What  would  have  been  a  fair  price  for  the  premises  when  the  decree 
was  entered  might  be  inadequate  two  years  thereafter.     Id.  14 

3.  Purchaser:  Of  complainant  on  a  strict  foreclosure. 

Where,  after  a  decree  of  strict  foreclosure  of  a  mortgage,  and  the  con- 
veyance  of  the  mortgaged  premises  to  the  complainant  by  the  master, 
the  complainant  sells  and  conveys  the  premises  for  a  full  considera- 
tion to  a  bona  fide  purchaser  without  notice,  his  position  cannot  be 
assailed  by  bill  of  review,  nor  affected  by  any  error  in  the  decree, 
should  there  be  one.     Id.  14 

4.  Redemption.    As  to  relative  rights  of  the  purchaser  under  a  judgment 

against  the  mortgagor  and  the  assignee  of  a  certificate  of  purchase 
under  a  decree  of  foreclosure  of  the  mortgage,  to  redeem.  See  Re- 
demption, 1  to  5.     Lloyd  v.  Karnes,  62 

5.  Necessary  Parties  to.    See  Practice  in  Chancery,  20.    Baker  v. 

B.  H.  Colony,  264 

6.  Decree  of  foreclosure  and  sale,  how  far  binding  upon  vendee  of  mort- 

gagor; sale  under  a  mortgage,  when  a  satisfaction.  See  Mortgages, 
8,  9.    Lloyd  v.  Lee,  277 

FORFEITURE. 

On  Contract  of  Sale  of  Land: 
One  in  default  on  a  contract  cannot  declare  a  forfeiture ;  and  one  who 
sues  for  the  price  agreed  to  be  paid  on  a  contract  waives  a  forfeiture. 
See  Vendor  and  Vendee,  5  to  8.    Baker  v.  B.  H.  Colony,  264 

FORGERY. 

As  to  affidavit  for  continuance  in,  and  evidence  of  passage  of  other 
forged  checks  than  that  on  which  the  prosecution  is  brought.  See 
Continuance,  1  to  5.    Criminal  Law,  2.    Steele  v.  People,  152 


620  INDEX. 


FORMER  DECISIONS. 

1.  Marshall  Co.  v.  Cook,  38  111.  44,  reviewed  and  distinguished  in  Sup'rs 

Mercer  Co.  v.  Hubbard,  139 

2.  Bacon  v.  Cobb,  ante,  47,  followed  in  Boyington  v.  Wicker,  137 

3.  As  to  measure  of  damages  awarded  for  failure  to  assign  dower,  Bon- 

ner v.  Peterson,  44  111.  253,  adopted.    See  Dower,  6.  Stow  v.  Steel,  328 
As  to  barring  dower,  Owen  v.  Bobbins,  19  111.  545,  regarded  as  over- 
ruled in  JSicoll  v.  Ogden,  29  111.  323.    See  Dower,  5.  Stow  v.  Steel,  328 

4.  Statute  of   limitations,  Campbell  v.  Harris,  30  111.  395,  followed  in 

Milnerv.  Briggs,  349 

5.  New  trial,  effect  of,  in  trover  against  several  persons,  part  of  whom 

were  acquitted  and  part  convicted,  and  appeal  and  reverse  the  judg- 
ment; obiter  dictum,  in  Cochran  v.  Ammon,  16  111.  316,  disapproved  in 
Wells  v.  Miller,  382 

FORMER  RECOVERY. 

Concurrent  Jurisdiction  :  The  right  to  prosecute  an  offense  under  a 
city  charter,  where  there  has  been  no  actual  prosecution,  forms  no 
bar  to  a  prosecution  for  the  same  offense  under  state  statute.  See 
Criminal  Law,  6.     Fant  v.  The  People,  260 


FRAUD. 

1.  As  to  what  constitutes  fraud  and  circumvention  in  obtaining  the  exe- 

cution of  negotiable  instrument,  see  Promissory  Notes,  2.  Latham 
v.  Smith,  25.  Promissory  Notes,  8,  9,  10.  Shipley  v.  Carroll,  285. 
Bepuy  v.  Schuyler,  306 

2.  No  undue  advantage  must  be  taken  by  one  standing  in  loco  parentis. 
Where  a  brother,  standing  to  a  younger  sister  in  loco  parentis,  procures 

a  conveyance  from  her  to  himself  of  her  interest  in  the  paternal 
farm  for  less  than  one-fourth  of  its  value,  he  sustains  to  her  such  a 
relation  of  trust  and  confidence  as  to  require  from  him  an  explana- 
tion of  the  transaction,  showing  that  no  fraud  has  been  committed 
or  undue  advantage  taken  by  him.    Freeman  v.  Hartman,  58 

3.  Husband  and  Wife:     Conveyance  in  fraud  of  marital  rights. 

A  voluntary  conveyance  by  a  woman,  on  the  eve  of  her  marriage,  of 
property  which  her  intended  husband  knew  her  to  own,  made  with 
out  his  knowledge,  is  void  as  against  him,  because  in  derogation  of 
his  marital  rights  and  just  expectations. 

And  this  is  so  even  since  the  passage  of  the  married  woman's  law 
of  1861.    Id.  '  58 

4.  Same. 

Where,  therefore,  a  woman,  three  days  before  her  intended  marriage, 
without  the  knowledge  of  her  intended  husband,  conveyed  her  in- 
terest in  the  paternal  farm  to  an  elder  brother,  standing  to  her  in  loco 
parentis,  for  a  consideration  less  than  one-quarter  of  its  real  value, 
for  the  avowed  reason  that  thereby  future  trouble  would  be  avoided, 
and  because  the  husband's  consent  to  such  a  sale  could  not  be  ex- 
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pected  after  the  marriage:  Held,  that  the  conveyance  would  be  set 
aside  as  a  fraud  upon  the  marital  rights  of*  the  husband,  the  same  as 
if  it  had  been  purely  voluntary.     Id.  58 

5.  Same;  where  the  grantee  sustains  no  fiduciary  relation  to  the  grantor, 

and  the  consideration  is  simply  inadequate. 
It  seems,  however,  that  if  the  conveyance  had  been  made  to  some  per- 
son occupying  no  position  enabling  him  to  exercise  an  undue  influ- 
ence over  the  grantor,  and  upon  a  purchase  in  good  faith,  without 
reference  to  the  intended  marriage,  the  inadequacy  of  the  considera- 
tion would  not  be  a  sufficient  ground  for  setting  it  aside.     Id.         58 

6.  Redemption  from  Sales  :    Effect  of  purchaser  fraudulently  bidding 

more  than  the  amount  due.  See  Redemption,  8  to  10.  Grob  v.  Cush- 
man,  119 

7.  Sale  of  Lands  :    A  purchaser  sued  on  his  notes  for  the  purchase 

money  of  lands,  who  pleads  that  the  vendor  fraudulently  represented 
his  title  to  be  good  when  it  is  bad,  mu  stalso  aver  an  offer  to  reconvey 
the  land  and  deliver  back  the  possession  or  the  plea  is  bad.  See 
Vendor  and  Purchaser,  3.     Vining  v.  Leeman,  246 

8.  Vendor  and  Vendee.    As  to  when  the  withholding  a  deed  after  ob- 

taining the  purchase  money  will  be  deemed  a  fraudulent  obtaining 
of  the  purchase  money.    See  Torts,  6.    Hinckley  v.  Lewis,  327 

9.  Capias  ad  Respondendum.    What  facts  in  an  affidavit  for  a  capias 

show  a  sufficient  case  of  fraud  in  obtaining  money  on  a  building  con- 
tract to  warrant  the  issuing  of  the  writ.  See  Capias,  1  to  3.  Parker 
v.  Follensbee,  473 

FRAUDULENT  CONVEYANCES. 

For  fraudulent  conveyances  not  designed  to  defraud  creditors,  see  Fraud. 

1.  Binding  on  grantor  and  his  heirs. 

A  deed,  although  fraudulent  and  void  as  to  bis  creditors,  is  valid  and 
binding  on  the  grantor  and  his  heirs,  who,  not  being  able  to  have  it 
set  aside,  have  no  interest  in  the  subject  matter  of  a  controversy  to  va- 
cate the  same  at  the  suit  of  other  parties,  whatever  bona  fide  judgment 
creditors  may  have.     Horner  v.  Zimmerman,  14 

2.  Void  as  against  attaching  creditors. 

W.  T.  S.  bought  a  stock  of  goods  with  money  furnished  by  his  father, 
G-.  W.  S.,  and  commenced  business  as  a  merchant;  subsequently  the 
son,  being  at  the  time  insolvent,  sold  his  stock  to  his  father,  who  had 
notice  of  his  insolvency ;  the  day  before  such  sale  a  bill  of  goods  was 
ordered  from  B.  &  Bro.  in  the  name  of  the  son,  which,  upon  their 
arrival,  were  taken  possession  of  by  the  father  and  mixed  with  the 
old  stock,  and  a  separate  bill  of  sale  executed  to  him  therefor  by  the 
son.  B.  &  Bro.  sued  out  an  attachment  against  the  son,  which  was 
levied  upon  sufficient  of  the  stock  of  the  father  to  cover  their  debt. 
Held,  in  an  action  of  trespass  by  the  father  against  the  sheriff  who 
levied  the  attachment,  that  said  sale  was  fraudulent  and  void  as  against 
B.  &  Bro.    Slattery  v.  Stewart,  293 

3.  Officer  :    Not  liable  for  levying  attachment  on  goods  not  subject  to  levy, 

if  requested  so  to  do  by  owner. 
Where  a  sale  was  made  by  a  debtor  of  his  stock  of  goods,  which  was 
fraudulent  as  against  his  creditors,  and  the  goods  so  sold  were  mixed 
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by  the  purchaser  with  other  goods  subsequently  bought  by  him, 
and  a  writ  of  attachment,  sued  out  by  a  creditor  against  the  debtor, 
was  levied  upon  sufficient  of  the  stock  of  the  purchaser  to  cover  the 
debt,  and  included  in  the  levy  were  certain  goods  bought  by  the 
purchaser  after  such  fraudulent  sale  to  him:  Held,  in  an  action 
of  trespass  by  the  purchaser  against  the  officer  levying  the  attach- 
ment, that  it  appearing  that  the  plaintiff,  when  he  saw  that  the  sheriff 
was  proceeding  to  make  a  levy,  notwithstanding  his  prohibition, 
requested  him  to  leave  an  assortment,  and  that,  to  secure  that,  he 
pointed  out  such  goods  as  he  preferred  the  sheriff  should  take,  must 
be  considered  as  having  himself  directed  that  goods  not  belonging  to 
the  original  stock  should  be  taken,  instead  of  those  strictly  liable  to 
the  levy,  and  hence  could  not  complain  of  such  taking.  In  fact, 
having  mixed  the  goods,  when  he  saw  it  was  the  determination  of 
the  officer  to  levy,  and  knowing  him  to  be  ignorant  of  any  distinction 
between  the  goods,  he  should  have  pointed  out  the  goods  that  had 
never  been  owned  by  the  attachment  debtor.     Id.  293 

GARNISHMENT. 

1.  Garnishment:    Municipal  corporations  not  subject  to. 
Municipal  corporations  in  this  state  are  not,  on  grounds  of  public  policy, 
liable  to  process  of  garnishment;  and  it  matters  not  what  may  be  the 
character  of  its  indebtedness.    Merwin  v.  City  of  Chicago,  133 

2.  Same  :    Municipal  corporations  discharged  on  motion. 
A  municipal  corporation  summoned  as  a  garnishee,  may  properly  be 
discharged  on  motion,  without  having  been  required  to  answer.      Id. 

133 

GENERAL  AVERAGE. 

1.  Agency:    When  master  of  vessel  is  agent  both  of  owner  of  the  vessel  and 

of  the  cargo. 
In  cases  of  disaster  at  sea,  the  master  is  considered,  from  necessity,  the 
agent  both  of  the  owner  of  the  ship  and  the  owner  of  the  cargo,  so 
far  as  it  may  be  necessary  to  take  measures  for  their  preservation. 
Coodwillie  v.  McCarthy,  186 

2.  General  Average  :     When  the  master's  acts  in  case  of  a  disaster  can 

not  be  questioned. 
If  the  expenses  incurred  by  the  master  in  consequence  of  a  disaster  at 
sea  are  of  a  nature  to  be  made  the  subject  of  general  average,  and 
if  they  have  resulted  in  the  final  preservation  of  both  ship  and  cargo, 
though  at  a  large  cost,  the  question  cannot  be  raised  whether  the 
master  might  not,  by  transhipment,  or  by  discharging  his  cargo  at 
some  intermediate  point,  have  saved  it  at  a  less  expense  than  that  re- 
sulting from  the  course  actually  pursued.     Id.  186 

3.  Same  :    Owners  of  vessel  and  of,  cargo  bound  by  expenses  incurred  by 

master  in  consequence  of  a  sea  peril,  if  he  acts  in  good  faith. 
The  master  must,  however,  act  in  good  faith,  and  not  with  the  intent 
deliberately  to  sacrifice  the  interests  of  the  shipper  to  the  carrier,  or 
those  of  the  carrier  to  the  shipper.  But  if  he  does  act  in  good  faith, 
as  the  common  agent  of  both  parties,  neither  can  escape  the  applica- 
tion of  the  equitable  doctrine  of  general  average,  on  the  ground  that, 
by  the  separation  of  ship  and  cargo,  one  of  them  might  have  been 
saved  at  a  less  expense.    So  long  as  the  ship  and  cargo  are  in  fact 
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kept  together,  the  question  is  not  whether  they  might  not  have  been 
separated  to  the  advantage  of  one  of  them,  but  whether  the  extra- 
ordinary expenses  incurred  in  consequence  of  a  sea  peril  were  in- 
curred for  their  common  benefit  and  resulted  in  their  common  safety, 
and  if  such  is  the  case,  such  expenses  resulting  in  the  common  safety 
of  ship  and  cargo,  must  be  adjusted  on  the  principles  of  general 
average.     Id.  186 

4.  Same. 

It  seems  to  be  assumed  without  discussion  as  the  law  of  this  case,  that 
the  only  question  involved  was,  whether  the  owner  of  the  cargo 
was  liable  to  general  average  if  the  cargo  might  have  been  saved 
without  the  incurrment  of  the  cost  for  towage  which  forme  the  sub- 
ject of  the  claim.  It  is  therefore  assumed  that  towage  from  the 
point  of  collision  to  the  port  of  refuge,  thence  to  a  port  of  repair, 
and  thence  to  the  port  of  destination,  is  the  subject  of  general  aver- 
age. The  question  whether  any  damages  resulting  from  collision 
should  form  the  subject  of  general  average  is  not  discussed.    Id. 

186 

5.  See  Note  on  the  law  involved  in  this  case.    Id.  186 


GIFT. 

Proof  required  to  establish  parol  gift. 
A  person  claiming  personal  property  as  a  gift  by  parol,  ought  to  be  held 
to  make  reasonably  strict  proof  of  the  gift.    Boudreau  v.  Boudreau, 

480 

HUSBAND  AND  WIFE. 

1.  Fraudulent  Conveyances  Before  Marriage. 

A  conveyance  by  the  intended  wife  to  her  brother  on  the  eve  of  her  mar- 
riage, of  real  estate,  for  an  inadequate  consideration,  and  without 
the  knowledge  of  her  prospective  husband,  was  set  aside  as  in  fraud 
of  the  marital  rights  of  the  husband.  See  Fraud,  2  to  5.  Freeman 
v.  Hartman,  58 

2.  Estate  by  the  Curtesy:    Not  destroyed  by  the  act  of  1861. 

The  estate  of  the  husband  by  curtesy  in  his  wife's  realty,  though  mod- 
ified by  the  married  woman's  law  of  1861,  was  not  entirely  destroyed 
by  that  act.    Freeman  v.  Hartman,  58 

'6.  Joinder  as  Parties. 
At  common  law  they  must  join  to  recover  for  injuries  to  the  wife  or  her 
property,  unless  they  are  living  separately;  but  if  he  consented,  it 
will  be  presumed  they  were  living  together,  and  he  will  not  be  per- 
mitted to  show  to  the  contrary;  but  the  husband  may  dismiss  the 
suit  unless  indemnified  against  future  costs.  See  Parties,  2  to  5. 
Burger  v.  Belsley,  72 

4.  Unable  to  contract  m'th  each  other. 

A  wife  by  joining  in  the  execution  of  a  bond  to  her  husband,  indemni- 
fying him  against  the  costs  in  an  action  brought  by  them  jointly 
for  personal  injuries  to  the  wife,  can  not  render  herself  liable  on  the 
bond. 

Nor  does  the  married  woman's  act  of  1861  change  their  relations  in 
this  respect.     Id.  72 
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5.  Bond  to  husband  not  vitiated  by  wife's  joining  in  its  execution. 
A  bond  to  the  husband  to  indemnify  him  against  the  costs  in  an  action 
brought  by  them  jointly  for  personal  injuries  to  the  wife,  will  not, 
however,  be  vitiated  by  the  wife's  joining  in  the  bond;  and,  her  act 
being  void,  in  a  suit  upon  such  bond,  she'might  be  disregarded  as  a 
party  by  averring  that  she  was  a  feme  covert.     Id.  72 

IMPEACHMENT. 

1.  Affidavits  of  jurors  not  received  to  impeach  their  own  verdict.    See 

New  Trial.    Allison  v.  People,  37 

2.  Mode  of  examination  proper  on  the  attempt  to  impeach  a  witness  by 

contradictory  statements  made  on  a  former  occasion.    Examination 

of  Witnesses,  1,  2.     Winslow  v.  Newlan,  145 


IMPRISONMENT. 

1.  For  Debt.    Alimony. 

The  commitment  of  a  defendant  for  contempt  for  refusing  to  pay  ali- 
mony, is  not  imprisonment  for  debt  within  §  15,  art.  13,  Const.  1848 
(§  15,  art.  8,  Const.  1818).  Practice  in  Chancery,  19.  Wightman 
v.  Wightman,  167 

2.  Personal  Liberty  :   Arrest  and  imprisonment  of  disloyal  persons  dur- 
ing time  of  war,  by  virtue  of  the  order  of  the  secretary  of  war. 
The  case  of  Johnson  v.  Jones,  44  111.  142,  which  in  all  its  important  ele- 
ments is  identical  with  this,  approved  and  followed.     Carver  v.  J 'ones , 

334 

3.  As  to  what  constitutes  a  debt  within  the  meaning  of  §  15,  art.  XIII  of 
the  constitution  of  1848,  and  what  amounts  to  a  sufficient  showing  of 
fraud  to  justify  the  issuing  of  a  capias  ad  respondendum.  See 
Capias,  1  to  3.    Parker  v.  Follensbee,  473 


INFANCY. 

Infant  :    May  maintain  trover  for  bounty  given  him  on  his  enlistment. 
War  fund  bonds  given  to  a  minor  as  a  bounty,  on  his  enlistment  into  the 
army,  may  be  held  by  him  as  his  property,  and  he  may  maintain 
trover  for  their  conversion.     Caldwell  v.  Sherman,  348 


INJUNCTION. 

1.  Damages  on  dissolution  of,  may  include  solicitor's  fees.    See  Prac- 

tice in  Chancery,  17.    Buck  v.  Beekly,  100 

2.  Injunction  Bond:     When  liability  upon,  arises;  motive  in  suing  out 

writ,  immaterial. 
Whereto  an  action  on  an  injunction  bond,  the  defendant  pleaded  that 
the  injunction  "was  not  sued  out  wrongfully,  maliciously,  or  vexa- 
tiously,  or  without  reasonable  or  probable  cause,"  Held,  that  the  plea 
was  bad,  as  it  was  wholly  immaterial  what  was  the  motive  in  suing 
out  the  writ,  or  whether  there  was  probable  cause  or  not.  The  disso- 
lution of  the  injunction  gave  a  right  of  action  on  the  bond,  if  any 
damages  were  suffered.    Sturges  v.  Hart,  103 
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3.  Same  :    Same;  plea  that  writ  was  unauthorized,  bad. 

So,  where  the  plea  in  an  action  upon  an  injunction  bond  averred  that  the 
injunction  went  beyond  and  was  unauthorized  by  the  order  of  the 
court:  Held,  that  the  plea  was  bad.  By  the  terms  of  the  bond  the 
obligors  made  themselves  liable  for  whatever  damages  might  accrue 
"from  the  wrongful  suing  out  of  said  injunction,"  and  it  was  their 
duty  to  see  that  the  writ  was  no  broader  in  its  commands  than  the 
order  of  the  court  would  authorize ;  if  they  took  out  an  unauthorized 
writ,  and  caused  it  to  be  executed,  they  did  it  at  their  peril,  so  far  as 
a  suit  upon  the  bond  is  concerned.    Id.  103 

4.  Pleading  and  Evidence:     Variance. 

Where  the  declaration  upon  an  injunction  bond  averred  an  absolute  in- 
junction  against  selling  or  leasing,  and  the  original  writ  being  lost, 
its  contents  were  proved  to  have  been  in  accordance  with  the  prayer 
of  the  bill,  which  was  for  an  injunction  against  "conveying,  leasing, 
incumbering  or  interfering  with  said  premises  to  the  injury  of  your 
orator  in  any  way  or  manner  whatsoever:"  Held,  that  there  was  no 
variance.  The  true  construction  of  the  phrase,  "to  the  injury  of  your 
orator,"  as  used  in  the  prayer,  would  apply  it,  not  to  the  conveying, 
leasing  and  incumbering,  but  to  the  "  interfering  with  said  premises 
in  any  way  or  manner  whatsoever."    Id.  103 

5.  Measure  of  Damages:  Upon  injunction  bond  restraining  sale  of  land. 
Where,  in  an  action  upon  a  bond  given  upon  the  issuing  of  an  injunc- 
tion restraining  the  selling  or  leasing  of  land,  the  declaration  alleged 
that  the  plaintiff  lost  the  sale  of  his  lands  in  consequence  of  the  in- 
junction:  Held,  that,  if  this  was  so,  proof  of  the  extent  of  the  deteri- 
oration in  the  market  price  or  value  of  lands  was  the  most  natural 
way  of  showing  the  extent  of  his  injury.     Id.  103 

6.  Same  :    Same;  bona  fide  application  to  buy  must  be  shown. 

But  in  order  to  sustain  a  verdict  for  damages  for  loss  of  sales,  it  should 
appear  that  the  plaintiff  had  probably  been  prevented  from  making 
a  sale,  and  this  should  be  shown  by  proving  that  a  bona  fide  applica- 
tion to  buy  had  been  made  by  some  person,  and  that  tlie  failure  to 
sell  was  fairly  attributable  to  the  injunction.    Id.  103 

7.  To  stay  a  suit  against  partners,  when  a  sufficient  case  made  therefor. 

See  Partnership,  1  to  3.    Jones  v.  Bliss,  143 

8.  To  restrain  misappropriation  of  county  funds. 

Where  the  board  of  supervisors  of  a  county  attempt  to  appropriate  a 
portion  of  the  funds  of  the  county  to  compensate  a  circuit  judge  for 
his  official  services,  such  appropriation  being  unauthorized  and  il- 
legal, its  consummation  may  be  restrained  by  injunction.  Beauchamp 
v.  Supers  Kankakee  Go.  274 

9.  Same. 

And  where,  in  such  case,  after  the  dissolution  of  one  injunction  on  ac- 
count of  objections  to  the  form  of  the  order  granting  it,  and  to  the 
sufficiency  of  the  bond,  the  circuit  judge,  who  was  made  a  defendant, 
filed  an  affidavit  setting  forth  that,  after  the  filing  of  the  bill,  he  had 
bought  back  the  county  clerk's  order  for  the  sum  appropriated,  from 
the  person  to  whom  he  had  negotiated  it,  and  had  returned  it  to  the 
county  clerk  with  an  indorsement  thereon  that  it  was  returned  to  the 
county,  "  and  would  not  be  received  or  accepted  by  the  deponent." 
Held,  that  the  affidavit  showed  no  reason  for  refusing  a  new  injunction, 
as  it  did  not  state  that  the  order  had  been  cancelled,  or  show  that 
taxes  might  not  be  assessed  for  its  payment. 

Vol.  XLV.-40 
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And  even  if  it  had  shown  this  particular  order  to  have  been  can- 
celled, and  the  parties  were  considered  as  submitting  the  case  for  final 
disposition  upon  the  bill  and  affidavit,  the  court  should  not  have  dis- 
missed the  bill,  but  should  have  rendered  a  decree  enjoining  the  col- 
lection of  a  tax  under  said  appropriation.  Id.  274 

10.  Inaccuracies  inform  of  order  granting  the  writ,  not  ground  for  its  disso- 
lution. 
Where  the  complainant  in  an  injunction  bill  is,  on  the  face  of  his  bill, 
entitled  to  the  relief  prayed  for,  it  is  error  to  dissolve  the  injunction 
on  account  of  techical  inaccuracies  in  form  in  the  order  of  the  judge 
directing  the  injunction  to  issue.     Id.  274 

11.  Motion  to  dissolve  on  ground  of  insufficiency  of  bond. 
An  order  for  the  dissolution  of  an  injunction  on  the  ground  of  an  alleged 
insufficiency  of  the  bond,  should  not  be  made  absolute  in  the  first 
instance;  but,  if  the  bond  is  insufficient,  a  reasonable  time,  not  ex- 
tending beyond  the  term,  should  be  allowed  in  which  to  file  a  new 
bond;  and  the  better  practice  is  to  retain  the  existing  injunction  sub- 
ject to  the  filing  of  such  new  bond  within  such  reasonable  time. 
Id.  274 

12.  Suggestion  of  damages,  upon  dissolution  of  and  motion  for  a  new  injunc- 

tion. 
Whether  the  court  dissolves  an  injunction  on  the  ground  of  the  insuf- 
ficiency of  the  bond,  with  leave  to  move  for  anew  injunction,  which 
is  immediately  done  and  allowed;  or  whether  in  such  case  the 
old  injunction  is  retained,  subject  to  the  filing  of  a  new  bond  with- 
in a  reasonable  time  fixed  by  the  court,  and  sufficient  bond  is  filed, 
a  suggestion  of  damages  should  not  be  allowed. 

If,  in  such  case,  the  complainant  fails  to  comply  with  the  order  re- 
quiring a  new  bond,  and  the  rule  is  made  absolute,  a  suggestion  of 
damages  would  be  proper;  but  the  dissolution  of  an  existing  injunc- 
tion for  want  of  a  sufficient  bond,  followed  by  an  immediate  order 
for  another  upon  the  filing  of  a  new  bond,  and  by  the  filing  of  such 
bond,  would  not  be  such  a  dissolution  as  is  contemplated  by  the  statute 
in  regard  to  damages.    Id.  274 

13.  Measure  of  Damages  :    In  action  on  an  injunction  bond. 

Where,  in  an  action  of  debt  upon  an  injunction  bond,  the  declaration 
alleged  that  the  writ  of  injunction  was  sued  out  on  the  22d  of 
September,  1864,  and  that  the  injunction  was  dissolved  on  the  24th  of 
October,  1864;  and  the  court  admitted  evidence  of  the  price  of  the 
grain,  affected  by  the  injunction,  on  the  30th  of  November,  1864: 
Held,  that  this  was  error.  The  proof  of  value  should  have  been  con- 
fined to  what  it  was  when  the  injunction  issued  and  when  it  was 
dissolved,  as  on  those  days  the  extent  of  the  defendant's  liability  was 
to  be  measured.    Brandamour  v.  Traut,  373 


INSTRUCTIONS. 

1.  Must  be  based  on  evidence. 

There  is  no  error  in  refusing  an  instruction  which  is  not  based  on  the 
evidence  in  the  cause.    Hite  v.  Blandford,  9 

2.  Effect  of  giving  contradictory  instructions. 

Where  contradictory  instructions  are  given  for  a  party,  and  the  evidence 
shows  a  state  of  facts  creating  an  obligation  in  accordance  with  the 
verdict,  so  that  it  appears  that  the  jury  could  not  have  been  misled 
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by  such  instructions,  the  judgment  will  not  be  reversed  on  account 
thereof;  but  if  the  verdict  is  not  in  accordance  with  the  obligation 
created  by  the  facts  proved,  the  judgment  will  in  such  case  be  re- 
versed.   /.  P.  &  W.  R.  Co.  v.  Miller,  42 

3.  It  is  error,  when  either  of  two  defenses  is  sufficient,  to  so  charge  a  jury, 

by  the  use  of  the  copulative  conjunction  "  and  further  "  instead  of 
the  disjunctive  conjunction  "  or,"  as  to  convey  to  them  the  idea  that 
both  are  necessary.  See  "Insurance,"  2.  Peoria  M.  &  F.  Ins.  Go. 
v.  Anapow,  86 

4.  Must  not  assume  facts  in  dispute. 

There  is  no  error  in  refusing  an  instruction  which  assumes  the  existence 
of  facts  in  dispute.    Id.  86 

5.  May  he  asked  upon  a  point  as  to  which,  although  there  is  no  direct  testi- 

mony, there  is  testimony  warranting  inferences. 
Although  there  is  no  direct  evidence  touching  a  question  upon  which 
an  instruction  is  asked,  yet,  if  there  is  testimony  from  which  the 
jury  might  draw  inferences  favorable  to  the  party  asking  the  instruc- 
tion, he  will  have  the  right  to  have  an  instruction  covering  it  given 
to  the  jury,  as  he  is  entitled  to  the  benefit  of  whatever  inferences  the 
jury  may  see  fit  to  draw  from  such  testimony.     Id.  86 

6.  Must  be  based  on  the  evidence. 

There  is  no  error  in  refusing  to  give  instructions  not  based  upon  the 
evidence  in  the  cause.    Alderson  v.  Ennor,  128 

7.  Should  not  assume  controverted  facts. 

An  instruction  to  the  jury  should  not  assume  the  existence  of  contro- 
verted facts.    The  Chicago  City  Railway  Co.  v.  Volk,  175 

8.  Defects  in  instructions  may  be  corrected  by  those  given  for  the  opposite  party. 
Although  some  of  the  instructions  for  one  party  may  have  been  incom- 
plete in  their  statement  of  the  issues,  still,  if  the  defect  is  remedied 
by  those  given  on  this  point  for  the  opposite  party,  and  the  jury  could 
not  have  been  misled  or  confused  thereby,  and  upon  the  whole  series 
of  instructions  the  case  has  been  fully  and  fairly  left  to  the  jury,  and 
substantial  justice  appears  to  have  been  done,  the  verdict  will  not  be 
set  aside.     Clark  v  Pageter,  185 

9.  Should  not  assume  controverted  facts. 

An  instruction  assuming  the  existence  of  controverted  facts,  is  erroneous. 
Adlard  v.  Muldoon,    '"  193 

10.  Need  not  be  repeated. 

There  is  no  error  in  refusing  to  give  an  instruction,  which,  though  differ- 
ent in  language,  has  already  been  given  in  substance  in  a  former  in- 
struction.    Underwood  v.  White,  437 

11.  Should  be  concise. 

An  instruction  containing  in  it  a  recapitulation  at  great  length,  hypo- 
thetically  stated,  of  the  material  facts  in  the  case,  may  properly  be 
refused.    Roe  v.  Taylor,  485 

12.  Instructions  should  be  concise,  and  briefly  present  the  point  of  law 

alone  on  which  the  party  relies.     Id  .  485 

13.  Same  :    Refusal  of  instruction  working  no  injury,  not  ground  for  reversal. 
Where  the  jury  have  been  put  in  full  possession  of  the  issue  on  trial  by 


628  IJSTDEX. 


1. 


the  previous  instructions  in  the  case,  the  refusal  of  an  instruction  in 
the  terms  asked,  which  can  have  worked  no  injury  to  the  party  asking 
it,  is  no  ground  of  reversal.     Id.  485 


INSURANCE. 

Upon  stock  of  goods  which  is  being  constantly  sold  and  replenished. 
A  policy  of  insurance  upon  a  stock  of  goods  which  is  being  constantly  sold 
and  constantly  replenished,  covers  as  well  the  new  purchases  as  those 
on  hand  at  the  date  of  the  policy. 

Whether  the  new  purchases  become  a  part  of  the  stock,  is  a  ques- 
tion of  fact  for  the  jury.    Peoria  M.  &  F.  Ins.  Go.  v.  Anapow,  86 

2.  Instructions  :    " And  further  "  —  "  6>r." 

"Where  in  an  action  upon  a  policy  of  insurance,  an  instruction  for  the 
plaintiff,  after  stating  the  terms  of  the  policy,  told  the  jury,  if  those 
terms  had  been  fulfilled,  to  find  for  the  plaintiff,  unless  they  found 
certain  other  facts,  constituting  a  defense,  and  unless  they  should 
further  find  certain  other  facts,  also  constituting  a  defense :  Held, 
that  the  instruction  was  erroneous,  because,  although  either  slate  of 
facts  constituted  a  defense,  the  instruction  required  both  to  be  found 
before  a  defense  was  established.     Id.  86 

3.  Description  of  premises  in  which  the  insured  property  is  situated;  factory.  ■ 
The  word  "  factory  "  does  not  necessarily  mean  a  single  building  or 

edifice,  but  may  apply  to  several,  where  they  are  used  in  connection 
with  each  other  for  a  common  purpose,  and  stand  together  in  the 
same  inclosure.    Liebenstein  v.  The  Baltic  Fire  Ins.  Go.  301 

4.  Same. 

Where,  therefore,  a  policy  of  insurance  was  issued  on  property  de- 
scribed as  "  chair  lumber,  and  such  other  stock  as  is  usually  used  in 
a  chair  manufactory,  contained  in  this  [assured's]  chair  factory,  situ- 
ated on  Superior  street,"  etc. :  Held,  that  the  phrase  "  stock  contained 
in  their  chair  factory,"  included  not  only  stock  in  the  main  building 
in  which  the  men  and  machinery  worked,  but  also  that  stored  in  the 
second  story  of  the  engine  building  (which  was  used  as  a  drying  room), 
which  was  appurtenant  to  the  other  and  connected  with  it  by  a  plat- 
form and  by  the  belting  passing  from  the  engine  to  the  machinery  in 
the  main  building,  where  the  manufacturing  was  done.  Both  build- 
ings were  necessary  to  constitute  "  the  factory."    Id.  301 

5.  Description  of  the  premises  in  which  the  insured  property  is  situated. 
Where  the  property  insured  in  a  policy  of  insurance  was  described  as 

lumber  and  stock  "  all  contained  in  the  two-story  frame  building  oc- 
cupied by  the  assured  as  a  chair  manufactory,  situated  on  the  north 
side  of  Superior  street,"  etc.,  held,  that  although  the  words  used  had 
been,  "contained  in  a  chair  factory,  situated,"  etc.  (as  in  Liebenstein 
v.  The  Baltic  Fire  Ins.  Go.  ante,  301,  and  Liebenstein  v.  the  Metropol- 
itan Fire  Ins.  Go.  of  the  Gity  of  New  York,  post,  305),  the  term  "  fac- 
tory "  would  have  included  both  the  main  building,  in  which  the 
work  was  done,  and  the  two-story  building  ten  feet  distant,  used  for 
the  engine  and  a  dry-house,  and  the  policy  so  written  would  have 
covered  the  stock  in  both  buildings,  yet  the  risk  in  this  case  being 
expressly  taken  on  the  lumber  and  stock  contained  in  a  certain  frame 
building,  it  could  not  be  extended  so  as  to  cover  stock  not  in  the 
specific  building  described  in  the  policy.  Liebenstein  v.  The  JEtna 
Fire  Ins.  Go.  303 
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6.  Waiver,  by  consent  to  assignment  of  the  policy,  of  a  clause  requiring  tht 

interest  of  assured  to  be  stated  in  policy.. 
Morris,  of  the  firm  of  Goldschmidt  &  Morris,  took  a  stock  of  goods  on 
a  debt  due  the  firm,  and,  being  doubtful  whether  his  partner,  then 
absent,  would  approve  the  transaction,  took  the  stock  to  another  store 
and  there  sold  it  to  Myers.  Before  said  sale  he  took  out  a  policy  of 
insurance  on  the  goods  in  his  own  name,  and  when  the  goods  were 
sold  to  Myers,  assigned  the  policy  to  him,  with  the  written  consent 
of  the  company  indorsed  thereon.  The  goods  were  subsequently  de- 
stroyed by  fire,  and  the  company  contested  its  liability  on  the  ground 
that  it  was  discharged  by  the  following  provision  of  the  policy : 
"  An}r  interest  in  property  insured,  not  absolute,  or  that  is  less  than  a 
perfect  title,  must  be  specifically  represented  to  the  company,  and  ex- 
pressed in  this  policjr  in  writing,  otherwise  the  insurance  shall  be 
void;"  it  being  insisted  by  the  company  that  the  interest  of  Morris 
in  the  goods  was  that  of  a  partner  only,  and  as  such,  fell  within  this 
clause :  Held,  that  when  the  goods  were  sold  and  the  policy  assigned 
with  the  written  consent  of  the  company,  and  Myers  took,  as  he  un- 
doubtedly did,  an  absolute  title  to  the  goods,  it  became  utterly  imma- 
terial to  the  company  what  had  been  the  nature  or  degree  of  Morris' 
interest  in  the  property,  as  between  him  and  the  firm  of  which  he 
was  a  member.  By  the  assignment  with  the  consent  of  the  company, 
Myers  was  recognized  as  the  assured  party,  and  as  the  sole  owner  of 
the  goods,  and  any  privilege  to  hold  the  policy  void  under  this  clause, 
which  the  company  may  have  had  as  against  Morris,  was  waived. 
City  Fire  Ins.  Go.  v". Mark,  482 

7.  Effect  of  assignment  of  a  policy  with  company's  consent. 

The  assignment  of  a  policy  of  insurance  against  fire,  with  the  consent 
of  the  company,  is,  in  substance,  though  not  in  form,  a  new  insurance 
granted  to  the  assignee.     Id.  482 

8.  Covers  new  goods  bought  to  replace  those  sold  from  the  stock  insured. 
Where  a  stock  of  goods  is  sold,  and  the  policy  of  insurance  thereon  as- 
signed to  the  vendee,  with  the  consent  of  the  company,  the  insurance 
will  apply  not  only  to  the  stock  then  on  hand,  but  also  to  new 
goods  bought  to  replace  those  sold  in  the  course  of  trade,  and  incor- 
porated into  the  stock,  although  the  original  vendor  of  the  stock 
never  had  an  interest  in  such  new  goods.    Id.  48 


INTEREST. 

1.  Coupons  for,  a  form  sanctioned,  which  is  neither  a  note  nor  a  draft. 

See  Coupons,  1.    Board  of  SupWs  of  Mercer  Co.  v.  Hubbard,  119 

2.  Decrees,  though  rendered  on  bonds  bearing  ten  per  cent.,  can  bear 

only  six  per  cent,  interest.     See  Usury,  1.    Hunter  v.  Hatch,         178 

3.  Payments  op  Usury,  prior  to  act  of  1867,  were  treated  as  payments  in 

principal,  and  this  right  when  accrued  is  a  vested  right.     Id.         178 

4.  As  to  Modes  op  Computing  interest  where  there  have  been  partial 

payments.     Id.  178 

5.  On  Capital,  recoverable  during  suspension  of  business  of  tenant  occa- 

sioned by  landlord's  willful  refusal  to  give  possession  of  premises 
pursuant  to  a  lease.  See  Measure  of  Damages,  8  to  14.  Greene  v. 
Williams,  206 
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JUDGMENTS. 

1.  Against  Estates   of  Deceased  Persons,  when  they  should   run 

against  assets  thereafter  to  be  discovered,  and  when  be  payable  in 
due  course  of  administration.     See  Administration  of  Estates,  1 

to  6.     Wells  v.  Miller,  33 

2.  Of  Superior  Court  of  City  of  New  York.    Plea  that  it  was  a  court 

of  inferior  jurisdiction,  and  that  defendant  had  no  notice  of  the  suit 
in  which  the  judgment  sued  on  was  rendered,  held  sufficient  on  de- 
murrer.   See  Jurisdiction,  2,  3.    Shufeldt  v.  Buckley,  223 

3.  Judgment  Liens  :    Judgments  for  costs,  a  lien. 

By  section  1,  chapter  57,  Rev.  Stat.  1845,  p.  300,  a  judgment  for  costs  is  a 
lien  upon  the  real  estate  of  the  person  against  whom  the  judgment  has 
been  obtained,  from  the  last  day  of  the  term  of  the  court  in  which  the 
judgment  was  rendered.    McFadden  v.  Worthington,  363 

4.  Judgment  for  taxes,  in  which  only  figures  are  used,  without  the  dollar 

mark  to  designate  the  sum,  is  void.  See  Taxes  and  Tax  Sales, 
1.    Potwin  v.  Oades,  366 


JUDICIAL  SALARIES. 

When  fixed  by  statute,  can  not  be  increased  by  appropriation  by  the 
board  of  supervisors.  See  Injunction,  8  to  12.  Beauchamp  v.  Board 
of  Supervisors  of  Kankakee  County,  274 

JURISDICTION. 

1.  Of  Circuit  Courts,  in  action  against  executors  and  administrators,  not 

ousted  by  act  of  February  21,  1859.  See  Administration  on  Es- 
tates.    Wells  v.  Miller,    *  33 

2.  Of  Inferior  Courts:    No  presumption  in  favor  of . 

Nothing  can  be  presumed  in  favor  of  the  jurisdiction  of  a  court  of  lim- 
ited and  inferior  jurisdiction.     Shufeldt  v.  Buckley,  223 

3.  Superior  Court  of  City  of  New  York. 

Where,  therefore,  in  an  action  of  debt  upon  a  judgment  rendered  by  the 
superior  court  of  the  city  of  New  York,  the  defendant  pleaded  that 
said  court  was  a  court  of  limited  and  inferior  jurisdiction,  that  he 
was  not  served  with  process  therein,  did  not  authorize  an  appearanee 
by  attorney,  and  had  no  notice  of  the  proceeding,  which  plea  was 
demurred  to :  Held,  that  the  plea  presented  a  bar  to  a  recovery,  unless 
an  issue  was  made  up  on  the  facts,  and  found  for  the  plaintiff.   Id.  223 

4.  Concurrent,    The  right  to  prosecute  a  given  offense,  as  keeping  open 

a  tippling  house  on  Sunday,  under  ordinances  passed  by  authority  of 
a  city  charter,  no  such  prosecution  having  actually  occurred,  torms 
no  bar  to  a  prosecution  for  the  same  offense  under  a  state  statute.  See 
Criminal  Law,  6.    Fant  v.  Tlie  People,  260 

5.  Of  probate  court  over  assets  of  a  deceased  party,  whether  acquired  by 

their  coming  on  the  Illinois  shore  of  the  Mississippi  river  while  in 
transit  down  the  river.    See  Administration  on  Estates,  9,  10. 

Wells  v.  Miller,  382 
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JURY. 

Constitutional.  A  town  ordinance  for  impounding  and  selling  cattle 
running  at  large,  without  affording  the  owner  atrial  of  the  question 
of  his  liability,  is  void.    See  Cattle,  2  to  5.    Bullock  v.  Geomble,  218 


JUSTICES  OF  THE  PEACE. 

1.  Practice  on  appeal  from  justice  of  the  peace,  as  to  stamp  on  the  appeal 

bond.     See  Appeal,  1.    Bepuy  v.  Schuyler,  306 

2.  Presumption  as  to  grounds  of  dismissal  of  appeal  in  circuit  court, 

where  no  ground  appears.    See  Appeal,  2.    Bulger  v.  Hoffman,    352 


LACHES. 

Can  not  be  averred  by  one  unable  to  perform.    See  Vendor  and  Vendee, 
5  to  8.    Baker  v.  B.  H.  Colony,  264 


LANDLORD  AND  TENANT. 

1.  Measure  of  Damages,  for  the  failure  of  the  landlord  to  give  posses- 

sion of  the  premises  at  the  beginning  of  the  demised  term,  if  the 
tenant  is  excluded  by  the  superior  title  of  a  third  person  without  fault 
or  intent  on  the  part  of  the  landlord,  is  the  amount  paid  by  the  ten- 
ant with  interest,  but  if  by  the  wrongful  act  of  the  lessor,  is  the  differ- 
ence between  the  rent  to  be  paid  and  the  actual  value  of  the  premises 
at  the  time  of  the  breach,  together  with  the  tenant's  expenses  in  the 
effort  to  remove  into  the  premises  demised,  and  interest  on  his  capi- 
tal during  his  suspension  of  business,  but  not  speculative  profits.  See 
Measure  of  Damages,  8  to  14.    Greene  v.  Williams,  206 

2.  Pleading  —  when  General.    The  difference  between  the  rent  to  be 

paid  and  the  value  of  the  premises  at  the  time  of  the  breach,  are  the 
natural  and  presumptive  damages,  and  need  not  be  specially  declared 
for.    See  Measure  of  Damages,  11  to  14.    Id.  206 

3.  Same  —  when  Special.    The  expenses  of  removal  are  exceptional 

damages,  and  should  be  specially  declared  for.  See  Measure  of 
Damages,  11  to  14.    Id.  206 

4.  One  repairing  a  building  at  request  of  a  landlord  is  liable  for  negli- 

gence in  excavating,  whereby  the  walls  fall,  to  a  servant  of  the  tenant 
who  enters  in  the  premises  in  the  course  of  his  duty  and  employment 
as  such  servant,  and  is  injured  by  the  falling  wall.  See  Negligence, 
2  to  4.    Lamparter  v.  Wallbaum,  444 


LIMITATION  (STATUTES  OF;. 

For  limitations  in  conveyances,  see  Conveyances.    Wills. 

1.  For  a  construction  of  the  116th  section  of  the  statute  of  wills,  and  the 
act  of  February  21,  1859,  and  their  effect  upon  the  rule  requiring  an 
account  against  an  administrator  to  be  presented  within  two  years. 
See  Administration  on  Estates.     Wells  v.  Miller,  33 
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2.  What  is  a  sufficient  payment  under  color  of  title. 

Where  a  party  conveys  land  by  deed  containing  full  covenants  of  war- 
ranty, upon  which  taxes  have  been  assessed  and  become  a  lien  on  the 
land  at  the  time  of  the  conveyance,  he  is  under  obligation  to  pay  the 
taxes,  and  their  payment  by  him,  though  after  such  conveyance,  is  a 
payment  by  him  under  the  title  previously  conveyed  by  him,  and  may 
be  counted  to  make  out  the  seven  years'  payment  of  taxes  under  the 
statute.     Clark  v.  Powers,  283 

3.  Same.    Clark  v.  Peckenpaugh,  46  111.  11,  followed.     Id.  283 

4.  Promissory  notes  made,  and  the  action  on  ichich  accrued  out  of  the  state, 
t        prior  to  act  of  1849. 

The  action  of  debt  on  promissory  notes  made  out  of  this  state,  and  the 
cause  of  action  on  which  accrued  out  of  this  state,  before  the  passage 
of  the  limitation  law  of  Feb.  10,  1849,  is  not  [so  held  at  Sept.  Term, 
1867]  affected  by  any  statute  of  limitation  in  force  in  this  state. 
Campbell  v.  Harris,  30  111.  395,  followed.    Milner  v.  Briggs,  349 

5.  Act  op  1839 :     When  it  commences  to  run. 

In  order  to  make  the  seven  years'  limitation  act  of  1839  commence  to 
run,  the  concurrence  of  three  things  is  necessary :  color  of  title,  pos- 
session of  the  land,  and  payment  of  the  taxes  thereon.  Clark  v. 
Lyon,  '  388 

6.  Payment  of  taxes  does  not  relate  back  to  time  of  taking  possession. 
Where  the  first  payment  of  taxes  is  not  made  till  after  color  of  title  has 

been  acquired  and  possession  taken  of  the  land,  the  payment  of  taxes 
will  not  relate  back  to  the  time  when  possession  was  taken.     Id.  388 

7.  Seven  full  years  must  intervene  between  first  payment  and  commencement 

of  suit. 

Color  of  title  and  possession  of  the  land,  coupled  with  the  making  of  seven 
payments  of  taxes,  and  for  seven  separate  years,  will  not  suffice  to 
create  the  bar,  unless  seven  full  years  intervene  between  the  time  of 
the  first  payment  and  the  commencemant  of  suit.     Id.  388 

8.  Actual  possession  for  twenty  years. 

In  order  to  create  the  bar  of  the  twenty  years'  limitation  law,  the  party 
seeking  to  avail  himself  of  the  benefit  of  fhe  statute  must  show  that 
he  and  those  under  whom  he  claims,  have  had  the  actual  possession 
of  the  land  for  twenty  years  before  suit  is  brought.     Id.  388 

9.  Limitation  of  Claims  against  estates  of  deceased  persons,  see  Admin- 

istration on  Estates,  12.    Mason  v.  Tiffany,  392 


MANDAMUS. 

County  Bonds.  The  writ  lies  to  compel  a  board  of  supervisors  to 
submit  the  question  of  the  issue  of  county  bonds  in  aid  of  a  railway, 
to  the  people,  where  the  statute  leaves  the  board  no  discretion,  though 
the  statute  may  also  give  the  board  the  power  to  withhold  the  bonds 
when  voted  for,  until  other  counties  have  voted,  and  to  fix  the  term 
of  payment  and  rate  of  interest.  See  Elections,  6.  People  ex  rel. 
Prettyman  v.  Supervisors  of  Logan  County,  162 

Records.  The  writ  lies  to  compel  the  recorder  of  La  Salle  county, 
under  act  of  February  12,  1855,  creating  Grundy  county,  to  permit 
the  agent  appointed  by  the  latter,  to  copy  the  records  of  La  Salle 
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county  so  far  as  they  related  to  lands  in  Grundy  county,  without 
charge.    See  Records,  2  to  5.    Silver  v.  People,  224 

3.  Pleading  in;  rules  applicable  to. 

The  ordinary  rules  of  pleading  in  civil  actions  are  applicable  to  a 
proceeding  by  mandamus.  The  alternative  writ  stands  in  the  place 
of  a  declaration,  to  which  the  return  is  an  answer.     Id.  224 

4.  Waiver  of  plea  in  abatement  by  pleading  to  the  merits. 

The  pending  of  another  suit  for  the  same  purpose  would  probably  be  a 
good  plea  in  abatement  to  a  proceeding  by  mandamus;  but  the  re- 
spondent cannot  rely  upon  that  plea  and  at  the  same  time  ask  the 
judgment  of  the  court  upon  the  merits  of  the  controversy,  by  setting 
up  in  his  return  the  facts  upon  which  he  relies  as  showing  that  upon 
the  merits  a  peremptory  writ  should  not  issue,  and  by  adopting  this 
course  he  waives  his  plea  in  abatement,  and  elects  to  have  the  court 
4ry  the  cause  upon  its  merits.    Id.  224 


MARRIED  WOMAN. 

Dower.  A  married  woman  may  release  dower  in  a  separate  instrument 
from  that  in  which  the  husband  conveys  the  fee,  provided  the  hus- 
band join  with  her  in  such  instrument,  and  it  be  made  to  the  hus- 
band's grantee,  who,  if  he  has  conveyed  the  land  with  warranty,  is 
still  sufficiently  in  privity  to  receive  the  release  of  the  inchoate  right 
of  dower.    See  Dower,  8  to  12.    Bobbins  v.  Kinzie,  354 


MASTER  AND  SERVANT. 

1.  Respondeat  Superior. 

The  blunder  of  a  flagman  employed  at  a  crossing-  by  one  railroad  com- 
pany to  signal  the  driver  of  another,  does  not  become  the  negligence 
of  the  latter  though  it  instructed  its  servant  to  obey  the  signal.  Chi- 
cago City  IVy  Co.  v.  Yolk,  175 

2.  Agency  :     Flagman  of  a  steam  railway  not  an  agent  of  a  street  railway 

crossing  it. 
Where,  in  an  action  on  the  case,  brought  against  a  street  railway  com- 
pany, it  appeared  that  the  plaintiff  was  a  passenger  on  one  of  defend- 
ant's street  cars  drawn  by  horse  power,  and  that,  as  the  car  reached 
the  point  of  intersection  with  the  C,  B.  &  Q.  R'y  Company,  the  cross- 
ing was  occupied  by  a  train  of  cars  belonging  to  the  latter  company, 
and  the  horse  car  stopped  to  wait  the  passage  of  the  train;  that  after 
the  train  had  crossed  the  street  the  flagman  (with  whose  appointment, 
control  or  removal,  the  street  railway  company  had  nothing  to  do) 
signaled  the  driver  of  the  car  to  go  forward,  which  he  did,  and  at  the 
same  instant  the  train  backed  and  struck  the  car  before  it  had  quite 
crossed  the  track,  injuring  the  plaintiff:  Held,  that  the  fact  that  the 
driver  of  the  car  had  been  directed  by  the  superintendent  of  the  street 
railway  company  to  obey  the  signals  of  the  flagman,  and  that  he  did 
so  obey  them,  did  not  convert  the  agent  of  the  C,  B.  &  Q.  R'y  Co. 
into  an  agent  for  the  street  railway  company,  and  that  such  an  in- 
struction was  erroneous.  The  flagman  wras  no  more  defendant's  agent 
than  that  of  any  other  person  who  traversed  the  crossing.     Id.        175 

3.  Railways.    As  to  the  negligence  of  a  railway  company  in  the  con- 

struction and  repair  of  its  road  and  in  the  employment  of  its  servants, 
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whereby  one  of  its  servants  is  injured  or  killed,  and  the  liability  of 
the  company  therefor.  See  Railways,  4  to  15.  Chicago  &  N.  W.  JR.  B. 
Co.  v.  Swett,  197 

4.  Liability  to  a  tenant's  servant  in  negligence  for  making  excavations  for 

repairs  by  authority  of  the  landlord.  See  Negligence,  2  to  4. 
Lamparter  v.  Wallbaum,  444 

5.  Liability  of  owner  of  building  for  negligence  in  failing  to  protect 

leauing  walls,  whereby  persons  on  adjoining  premises  are  injured 
and  killed.    See  Negligence,  5  to  10.    Schwartz  v.  Gilmore,         455 


MEASURE  OF  DAMAGES. 

1.  For  failure  to  deliver  chattels  contracted  for. 

The  measure  of  damages  in  an  action  for  a  breach  of  contract  in  failing 
to  deliver  chattels  or  other  commodities,  is  the  difference  between  the 
contract  price  and  the  market  value  of  such  articles  at  the  time  they 
should  have  been  delivered  by  Ihe  contract. 

And  to  ascertain  such  measure  of  damages,  the  jury  should  be 
confined  to  the  market  value  at  the  time  of  the  breach  ;  and  an  in- 
struction  which  authorizes  them  for  that  purpose  to  consider  the  mar- 
ket value  of  the  articles  for  a  reasonable  time  after  the  breach,  is  er- 
roneous.   Sleuter  et  al.  v.  Wallbaum,  43 

2.  Same;  where  the  articles  have  been  paid  for. 

If  the  chattels  contracted  for  have  been  paid  for,  then  the  money  thus 
paid,  and  legal  interest  thereon  from  the  time  of  its  payment  until  a 
recovery  is  had,  should  also  be  allowed.     Id.  43 

3.  Same:    Same;  recovery  not  conditioned  on  repurchase  of  the  articles. 
"When  the  breach  has  occurred,  the  purchaser  has  a  right  to  treat  the 

contract  as  rescinded,  and  to  go  into  the  market  and  purchase  the 
article  at  its  merchantable  value,  and  then  recover  the  difference  in 
price  which  he  was  thus  compelled  to  pay,  with  interest  thereon. 
But  to  recover,  it  is  not  essential  that  he  should  purchase  the  article 
after  the  breach  occurs ;  and  if  he  does  not,  then  the  true  measure  is 
the  difference  between  the  contract  and  the  market  price.     Id.      43 

4.  On  Sales.    For  failure  to  accept  the  commodity  and  make  payment,  no 

delivery  by  the  vendor  being  agreed  upon,  the  vendor  has  the  option 
to  resell  on  notice  to  the  buyer,  and  charge  the  vendee  with  the  deficit 
by  which  the  sum  realized  falls  short  of  the  sum  agreed  to  be  paid, 
and  the  bringing  a  suit  by  the  vendor  for  the  failure  to  accept  and 
pay  for  the  goods,  is  a  sufficient  notice  of  the  resale.  See  Agency,  9  to 
12.    Saladin  v.  Mitchell,  79 

5.  In  debt  on  an  injunction  bond  given  to  enjoin  the  selling  or  leasing  of 

lands,  damages  for  the  loss  of  sale  of  the  lands  could  be  recovered  on 
proof  of  deterioration  in  the  value  of  the  lands,  but  proof  must  also 
be  given  that  but  for  the  injunction  the  lands  could  have  been  sold. 
See  Injunction,  5.    Sturges  v.  Hart,  103 

6.  In  case  for  deceit. 

In  an  action  on  the  case  for  deceit,  in  the  sale  of  personal  property,  if 
fraud  is  established  the  amount  of  the  damages  sustained  is  the  dif- 
ference in  the  worth  of  the  property  as  represented  and  its  real  value. 
Winslow  v.  Newlan,  145 
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7.  Arbttkation:    Where  the  owner  and  builder  agree  to  abide  by  the 

architect's  estimate  of  the  damages  sustained  by  defective  perform- 
ance of  the  contract,  the  certificate  of  the  architect's  partner  cuts  no 
figure.     Adlard  v.  Muldoon,  193 

8.  Negligence  :     In  actions  by  representatives  of  deceased  persons  for 

occasioning  the  death  by  negligence,  see  Railways,  10  to  15.  Chi- 
cago &  Northwestern  B'y  Co.  v.  Swett,  197 

9.  For  breach  of  covenant  of  warranty  in  a  deed. 

It  seems  that  the  rule,  that  the  measure  of  damages  in  an  action  on  a 
covenant  of  warranty  in  a  deed  is  the  purchase  money  and  interest 
thereon,  is  only  applicable  to  cases  where  the  eviction  has  taken  place 
at  the  suit  of  a  third  person  claiming  under  a  paramount  title,  and 
where  no  intentional  wrong  is  imputed  to  the  warrantor.  Greene  v. 
Williams,  206 

10.  For  refusal  of  lessor  to  give  possession  of  the  demised  premises. 
Where  a  landlord  makes  a  lease  commencing  in  futuro,  and  before  the 

commencement  of  the  term,  without  legal  cause  demises  the  premises 
to  another  person,  and  refuses  to  give  the  first  lessee  possession,  the 
measure  of  damages  in  an  action  against  the  landlord  upon  the  cove- 
nants of  his  lease,  will  be  the  difference  between  the  rent  to  be  paid 
and  the  actual  value  of  the  premises  at  the  time  of  the  breach.    Id.  206 

11.  The  above  rule  not  applicable  where  there  has  been  an  eviction  by  para- 

mount title. 
The  rule  of  damages  above  laid  clown  will  not,  however,  apply  to  cases 
where  the  lessee  has  been  evicted  by  a  paramount  title ;  but  is  con- 
fined to  cases  where  the  lessor,  without  just  cause,  refuses  to  give  pos- 
session.    Id.  206 

12.  General  damages  need  not  be  specially  declared  for. 

In  an  action  against  a  lessor  for  refusing  to  give  possession  under  a  lease 
commencing  in  futuro,  the  difference  between  the  rent  to  be  paid  and 
the  actual  value  of  the  premises  at  the  time  of  the  breach,  being  the 
natural  and  proximate  damages,  is  recoverable  without  being  specially 
stated  in  the  declaration.  They  are  recoverable  like  damages  for 
failure  to  deliver  personal  property  according  to  a  contract  of  sale, 
and  upon  the  same  ground.     Id.  206 

13.  Special  damages  also  recoverable,  if  declared  for. 

The  tenant  is  also  entitled  in  such  case  to  recover  all  expenses  neces- 
sarily incurred  by  him  in  consequence  of  the  lessor's  refusal  to  give 
possession,  so  far  as  such  expenses  are  declared  for.    Id.  206 

14.  Probable  profits  not  recoverable. 

In  an  action  against  a  lessor  for  refusing  to  give  the  tenant  possession 
under  a  lease  commencing  in  futuro,  the  tenant  is  not  entitled  to  re- 
cover profits  that  he  might  have  made  by  conducting  his  business  on 
the  demised  premises,  such  damages  being  remote,  speculative,  and 
incapable  of  ascertainment.    Id.  206 

15.  Interest  recoverable  during  suspension  of  business. 

If,  however,  in  such  case,  it  appears  that  the  tenant's  business  is  una- 
voidably suspended  in  consequence  of  the  lessor's  breach  of  his  con- 
tract by  refusing  to  deliver  possession,  the  lessor  should  recover,  not 
speculative  profits,  but  interest  during  such  suspension  on  the  amount 
of  capital  invested  in  his  business  and  for  the  time  being  lying  idle. 
Id.  206 
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16.  Extra  Work  on  Building  Contract:    As  to  what  is  extra  work  on 

a  contract  to  build  an  embankment  for  a  railway,  and  when  getting 
the  earth  from  a  greater  distance  than  was  contemplated  involves  ex- 
tra pay.  See  Building  Contracts,  2  to  6.  The  Chicago  &  Great 
Eastern  B?y  Co.  v.  Vosburgh,  211 

17.  For  Failure  to  Assign  Dower  :    Rule  in  Bonner  v.  Peterson,  44  111. 

253,  adopted.    See  Dower,  6.    Stow  v.  Steel,  328 

18.  In  action  on  an  injunction  bond. 

Where,  in  an  action  of  debt  upon  an  injunction  bond,  the  declaration 
alleged  that  the  writ  of  injunction  was  sued  out  on  the  22d  of  Sep- 
tember, 1864,  and  that  the  injunction  was  dissolved  on  the  24th  of 
October,  1864;  and  the  court  admitted  evidence  of  the  price  of  the 
grain,  affected  by  the  injunction,  on  the  30th  of  November,  1864: 
Held,  that  this  was  error.  The  proof  of  value  should  have  been  con- 
fined to  what  it  was  when  the  injunction  issued  and  when  it  was 
dissolved,  as  on  those  days  the  extent  of  the  defendant's  liability  was 
to  be  measured.    Brandamour  v.  Trant,  372 

19.  Against  a  Broker  who  uses  money  of  his  principal  in  the  purchase 

of  stock  in  his  own  name,  and  sells  the  same  and  applies  the  pro- 
ceeds to  his  own  use,  is  the  amount  advanced,  with  interest.  See 
Agency,  14  to  16.    Larrdkee  v.  Badger,  440 


MECHANIC'S  LIEN. 

1.  Proceeding  to  enforce,  a  chancery  proceeding. 

A  proceeding  to  enforce  a  mechanic's  lien  is  a  chancery  proceeding,  and 
governed  by  the  rules  which  apply  to  such  proceedings.  Hence  all 
persons  interested  in  the  property  should  be  made  parties  to  the  pro- 
ceeding.   Lomax  v.  Bore,  379 

2.  Jurisdiction  and  Parties  in  Chancery  :    Effect  of  decree  and  sale  in 

mechanic's  lien  suit;  remedy  at  law. 

Brown  executed  a  trust  deed  upon  land  to  Marye,  in  trust,  to  secure  the 
payment  of  purchase  money  to  John  T.  Lomax,  from  whom  he  had 
purchased  the  land,  which  deed  was  duly  recorded.  After  the  execu- 
tion of  the  trust  deed  Brown  contracted  with  Dore  for  the  erection  of 
a  house  upon  the  premises,  who  subsequently  filed  a  bill,  making 
Brown  only  a  party  defendant,  to  enforce  a  mechanic's  lien  upon  the 
premises,  and  became  the  purchaser  at  the  sale  under  th3  decree  ren- 
dered in  such  proceeding.  A  sale  was  also  made  under  the  trust  deed 
to  Presley  T.  Lomax,  who  took  possession  of  the  premises  under  his 
deed.  Dore  thereupon  filed  a  bill  against  Lomax  to  determine  his 
rights  as  purchaser  at  the  sale  under  said  decree :  Held,  on  demurrer 
to  said  bill,  that,  the  record  of  deeds  showing  the  legal  title  to  be  held 
in  trust  as  aforesaid,  the  trustee  and  cestui  que  trust  should  have  been 
made  parties  to  the  suit  to  enforce  the  mechanic's  lien ;  that  Brown's 
interest  alone  was  reached  by  the  decree  in  the  lien  .cause,  and  the 
sale  to  complainant  transferred'  to  him  Brown's  title  only,  being  the 
mere  right  to  redeem;  that  by  Dore's  purchase  his  lien  was  extin- 
guished, and  all  the  title  he  had  to  the  premises  was  of  a  legal  nature, 
to  be  enforced,  if  anywhere,  in  a  court  of  law,  and  Lomax  being  in 
possession  under  his  deed,  and  hence  in  a  position  to  be  attacked  by 
Dore  in  a  court  of  law,  equity  had  no  jurisdiction  of  the  case;  and 
Dore's  title  derived  through  Brown  being  junior  to  that,  of  Lomax 
under  the  deed  of  trust  he  must  necessarily  have  failed  in  his  action. 
Id.  379 
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3.  Title  acquired  by  sale  under,  as  against  title  under  foreclosure  of  mortgage 
on  the  premises. 
Where  two  parties  have  acquired  title  to  land  —  one  under  proceedings 
to  enforce  a  mechanic's  lien,  the  other  under  proceedings  to  foreclose 
a  mortgage  or  deed  of  trust  —  if  the  mortgagee,  or  the  trustee  and 
cestui  que  trust,  are  not  made  parties  to  the  suit  to  enforce  the  lien, 
the  title  to  the  land  derived  through  the  mortgage  will  be  superior. 
Id.  379 

MINES. 

Royalty  on  Ores  :    Privity  between  plaintiff  and  defendant. 

A.  and  E.  were  adjoining  proprietors  of  mineral  land.  Third  parties 
opened  a  shaft  on  E.'s  land  and  drifted  across  the  line  upon  A.'s  land, 
and  sold  the  mineral  mined  on  A.'s  land  to  E.,  as  a  smelter,  who,  ac- 
cording to  the  custom,  retained  from  the  price  thereof  the  royalty  or 
rent  to'be  paid  to  the  owner  of  the  land :  Held,  that  the  miners  might 
be  considered  as  A.'s  agents  in  the  sale  of  the  mineral  to  E.,  and 
hence,  that  there  was  such  a  privity  between  A.  and  E.  that  A.  was 
entitled  to  recover  the  amount  of  such  royalty  in  an  action  for  money 
had  and  received.    Alderson  v.  Ennor,  125 


MISTAKE. 

Op  Law,  not  sufficient  to  vitiate  a  compromise,  whereby  a  party  con- 
veys land  in  satisfaction  of  a  judgment  which  he  supposes  to  be,  but 
is  not,  a  lien  upon  his  land,  nor  to  authorize  a  recovery  in  assumpsit 
of  the  proceeds  of  the  land  so  conveyed.  See  Compromise,  1  to  3. 
Stover  v.  Mitchell, .  213t 

MONOPOLIES. 

A  city  ordinance  requiring  all  the  slaughtering  of  animals  to  be  done 
on  a  given  lot  belonging  to  one  owner,  held  void  as  creating  a  mo- 
nopoly, but  not  if  all  persons  are  left  free  not  only  to  slaughter  ani- 
mals on  the  designated  lot,  but  to  furnish  and  rent  the  accommoda- 
tions for  slaughteiing  animals.  See  Municipal  Corporations. 
City  of  Chicago  v.  Rumpf  80 

MORTGAGES. 

1.  As  to  when  a  decree  of  foreclosure  may  be  converted  into  one  of  strict 

foreclosure,  see  Foreclosure,  1  to  3.    Homer  v.  Zimmerman,         14 

2.  As  to  rights  of  judgment  creditors  to  redeem  from  sales  under  fore- 

closures of  mortgages,  see  Redemption,  1  to  4.    Lloyd  v.  Karnes,    62 

3.  Deed:    Absolute  inform  when  treated  as  a  mortgage. 

It  is  uniformly  held,  that  when  parties  hold  the  relation  of  debtor  and 
creditor,  and  the  creditor  holds  the  title  to  lands  of  the  debtor  to  se- 
cure the  payment  of  the  indebtedness,  equity  —  disregarding  form 
and  looking  alone  to  the  substance  of  all  transactions  —  will  regard 
the  transaction  as  a  mortgage.    Hunter  v.  Hatch,  178 

4.  Same. 

Where,  therefore,  B.  held  the  title  to  the  land  belonging  to  A.,  as  security 
for  money  owed  him  by  A.,  and  had  given  A.  a  bond  to  reconvey  the 
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premises  upon  payment  thereof,  and  subsequently  B.  took  up  the 
bond  given  by  him  to  A.,  who  executed  to  B.  a  quit-claim  deed  of  the 
premises,  and  B.  as  a  part  of  the  same  transaction  executed  to  C.  (A.'s 
son-in-law),  who  paid  nothing  therefor  and  incurred  no  liability  for 
the  sum  secured,  but  was  simply  a  trustee  for  A.,  a  new  bond  for  the 
reconveyance  of  the  land  upon  payment  of  the  sum  due,  all  the  par- 
ties understanding  it  to  be  only  giving  a  new  form  to  the  old  trans- 
action, which  bond  was  subsequently  assigned  by  C.  to  A. :  Held, 
that  the  relation  of  the  parties  to  the  transaction  was  not  in  equity 
changed  from  its  previous  condition,  that  the  transaction  was  a  mort- 
gage, and  that  A.  was  entitled  to  redeem,  upon  paying  the  amount  due. 
Id.  178 

5.  Of  the  interest  of  a  holder  of  a  bond  for  deed. 

The  obligee  in  a  bond  for  a  deed  of  land  has  an  equity  in  the  land,  which 
he  can  mortgage;  and  the  mortgagee  for  a  valuable  consideration 
will  succeed  to  all  the  equities  of  the  mortgagor.  Baker  v.  Bishop 
Hill  Coloni/,  264 

6.  Same  :    Same;  not  divested  by  subsequent  arrangement  between  obligor 

and  obligee. 

And,  such  mortgage  being  duly  recorded,  the  rights  of  the  mortgagee 
can  not  be  divested  by  any  arrangement  between  his  mortgagor  and 
his  vendor  (as  by  a  quitclaim  deed)  to  which  he  is  not  a  party.     Id. 

264 

7.  Mortgages:  Right  of  assignee  of  mortgagor  of  equity  under  a  bond  for 

a  deed. 

Where  a  party  in  possession  of  land  took  a  bond  for  a  quitclaim  deed 
from  the  owner  of  a  tax  title,  which  bond  was  never  recorded;  and 
the  obligee  having  subsequently  acquired  the  patent  title,  mortgaged 
th^  premises  to  complainant,  who  had  no  notice  of  the  existence  of 
said  bond  for  a  deed ;  and  subsequently,  (no  forfeiture  of  the  bond 
having  been  declared),  by  arrangement  between  the  obligor  and  obligee 
in  said  bond,  the  obligor  took  back  the  title  by  quitclaim  deed  and 
the  possession  of  the  land,  and  the  notes  given  therefor  were  surren- 
dered: Held,  that  the  obligor  (or  vendor)  succeeded  to  the  rights  of 
the  mortgagor ;  and,  on  a  bill  to  foreclose  such  mortgage,  had  a  right 
to  prevent  a  sale  of  the  premises  by  paying  the  mortgage ;  or  if  not, 
and  a  sale  was  made,  the  overplus  of  the  purchase  money,  after  pay- 
ing the  obligor  his  claim  for  his  purchase  money,  and  complainant 
his  mortgage,  with  interest,  should  be  paid  over  to  such  obligor  and 
not  to  the  obligee  (or  mortgagor) ;  that  complainants  were  ^not  en- 
titled to  a  decree  for  the  possession  before  the  expiration  of  the  period 
of  redemption,  nor  should  the  obligor  be  required  to  account  for  the 
rents  and  profits.    Id.  264 

).  Estoppel  ;  Mortgage  :  Decree  of  foreclosure  and  sale,  how  far  binding 
upon  vendee  of  mortgagor;  sale  under  a  mortgage,  when  a  satisfaction. 
J.  L.  sold  a  parcel  of  land  to  S.,  who,  to  secure  the  payment  of  the  pur- 
chase money,  gave  his  note  for  $1,649.87,  secured  by  mortgage  on  the 
land.  Subsequently  G.  M.  L.,  tjie  son  of  J.  L.,  purchased  of  S.  a  por- 
tion of  the  tract  for  $400,  paid  a  portion  of  the  purchase  money,  and 
executed  his  note  for  $287.34  for  the  residue,  which,  when  paid, 
was  to  be  credited  on  S.'s  note  to  J.  L.,  but  G.  M.  L.  was  to  receive 
no  deed  untill  his  note  was  fully  paid.  J.  L.  having  died,  M.,  his  ad- 
ministrator, recovered  a  judgment  against  S.  for  the  amount  of  his  note 
and  interest,  and  subsequently  filed  a  bill  against  S.,  G.  M.  L.  and 
others  to  foreclose  the  mortgage.  G.  M.  L.  in  his  answer  set  up  his 
purchase  of  S  ,  with  his  father's  consent;  that  he  had  fully  paid  the 
purchase  money  to  his  father;  that  J.  L.  acknowledged  satisfaction 
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of  the  mortgage  to  the  extent  that  it  affected  the  portion  purchased 
by  him,  and  claimed  to  be  entitled  to  a  deed.  G-.  M.  L.  having  in- 
troduced no  evidence  in  support  of  his  answer,  a  decree  was  ren- 
dered for  the  amount  of  the  judgment,  with  interest,  finding  the  land 
subject  to  the  mortgage,  that  the  mortgage  was  a  first  lien,  and  direct- 
ing a  sale  for  its  payment.  A  sale  was  afterwards  made  under  the 
decree  to  F.  L.  (who  had  previously  purchased  the  equity  of  redemp- 
tion from  S.),  of  all  but  the  portion  sold  to  G.  M.  L. ;  and,  upon  a  bill 
being  subsequently  filed  by  G.  M.  L.  to  compel  the  specific  perform- 
ance of  the  agreement  to  convey  to  him,  this  decree  and  sale  were  set 
up  as  a  bar  to  the  relief  sought  by  G.  M.  L. :  Held,  that,  had  the  court 
in  that  proceeding  specifically  determined  G.  M.  L.'s  rights  by  the 
decree,  it  would  have  been  a  bar.  But  the  portion  purchased  by  G. 
M.  L.  not  having  been  offered  at  the  sale  under  the  decree,  the  entire 
mortgaged  debt  was  satisfied  and  discharged  by  the  sale  of  the  resi- 
due, and  such  portion  freed  from  the  prior  lien  of  the  mortgage.  Had, 
however,  the  entire  parcel  been  sold  and  passed  redemption,  it  would 
have  been  a  bar. 

Held,  however,  that  F.  L.,  having  succeeded  to  all  the  rights  held 
by  S.,  the  mortgagor,  was  entitled  either  to  have  the  pay  for  said  por- 
tion purchased  by  G.  M.  L.,  or  the  land  itself;  that  G.  M.  L.,  having 
agreed  at  the  price  to  pay  $460  upon  the  mortgage  to  his  father,  for 
the  purpose  of  releasing  the  land,  was  not  entitled  to  a  deed  until  he 
paid  that  sum ;  if  payments  were  made  thereon,  G.  M.  L.  having  been 
made  a  party  to  the  foreclosure  suit  and  having  had  an  opportunity 
so  to  do,  it  was  his  duty  to  have  shown  it  and  relieved  the  land  from 
the  burden,  and  having  failed  to  speak  when  fairness  and  good  con- 
science required  it,  and  by  his  laches  imposed  an  unjust  and  inequita- 
ble burden  on  F.  L.,  he  should  be  required  to  pay  the  money  to  F.  L. 
before  receiving  a  deed. 

If,  however,  it  should  appear  that  G.  M.  L.  had  made  payments 
which  were  credited  on  the  mortgage  debt  and  deducted  therefrom 
when  the  decree  was  rendered,  and  F.  L.  thus  relieved  to  that  extent, 
then  G.  M.  L.  should  be  credited  to  that  extent  on  the  amount  he 
agreed  to  pay.    Lloyd  v.  Lee,  277 

9.  Mortgages:    Rights  of  purchaser  of  equity  of  redemption. 
The  purchaser  of  an  equity  of  redemption  succeeds  to  all  of  the  rights 
held  by  the  mortgagor,  and  among  others  the  right  to  receive  the  un- 
paid purchase  money  in  a  contract  for  the  sale  of  a  part  of  the  mort- 
gaged premises.     Id.  277 

10.  Usury:    When  the  purchaser  of  premises  subject  to  a  usurious  mort- 

gage may  or  may  not  set  up  usury.  See  Usury,  7  to  9.  Henderson  v. 
Bellew,  '  372 

11.  Once  a  mortgage,  always  a  mortgage. 

It  is  a  familiar  maxim  in  equity,  that  once  a  mortgage,  always  a  mort- 
gage until  foreclosed,  or  barred  in  some  other  mode.  Moss  v.  Demoss, 

447 

12.  Same;  mortgagee  cannot  purchase  at  his  own  sale. 

When  a  mortgagee,  through  his  son,  purchases  the  land  when  offered  for 
sale  by  the  mortgagee  under  the  power  of  sale  contained  in  the  mort- 
gage, the  sale  is  inoperative,  and  does  not  change  the  relations  of  the 
parties.    Id.  447 

13.  When  the  presumption  arises  that  a  purchase  is  by  the  mortgagee. 
When  the  mortgagee  sells  under  the  power  contained  in  the  mortgage, 

and  his  son  becomes  the  purchaser  at  the  sale  and  soon  after  conveys 
to  the  mortgagee,  no  purchase  money  being  shown  to  have  passed  on 
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either  occasion,  the  inference  is  not  a  strained  one,  that  it  is  in  fact  a 
purchase  by  the  mortgagee.    Id.  447 

14.  Effect  of  receipt  by  mortgagee  of  payments  on  the  debt,  after  the  sale. 
So,  where  the  mortgagee  receives  payments  on  the  debt  after  the  sale, 

this  shows  that  he  still  regards  and  treats  it  as  a  mortgage,  and  equity 
will  so  treat  and  enforce  it.     Id.  447 

15.  Purchaser,  or  subsequent  mortgagee  may,  by  agreement,  acquire  the 

right  to  set  up  usury  as  a  defense  to  the  previous  mortgage,  when  ? 
See  Usury,  10  to  12.     Volintine  v.  Fish,  462 

16.  Mortgages  :    Power  of  sale  in,  must  be  strictly  pursued. 

A  sale  under  a  power  contained  in  a  mortgage  must  pursue  the  power 
strictly  as  to  the  time  and  place  of  sale;  otherwise  the  sale  will  be  a 
nullity.    Hall  v.  Toione,  493 

17.  Same  :    Same;  notice  of  sale. 

Where,  therefore,  the  power  of  sale  required  thirty  days'  notice  in  a 
newspaper  published  in  a  county,  and  the  first  issue  of  the  paper 
containing  the  notice  was  on  the  22d  of  March,  1860,  and  the  notice 
stated  that  the  sale  would  take  place  on  the  21st  of  April,  I860,  but 
the  mortgage  was  misdescribed  in  the  first  issue  as  bearing  elate 
March  11,  1857,  instead  of  1859,  which  was  corrected  in  the  next 
issue,  and  the  sale  made  at  the  appointed  time:  Held,  that  thirty 
$'  notice  not  having  been  given,  the  sale  was  a  nullity.     Id.     493 


18.  Same:    Mortgagee  cannot  purchase  at  his  own  sale. 

Neither  a  mortgagee,  his  agent  or  assignee,  nor  a  trustee  can  become 

the  purchaser  of  the  mortgaged  premises  at  the  sale  thereof  under 

the  power  contained  in  the  mortgage,  without  some  agreement  to  that 

effect  contained  in  the  deed.    Id.  493 


MUNICIPAL  CORPORATIONS. 

1.  Cities:    Ordinances,  when  void. 

An  ordinance  of  the  city  of  Chicago  limiting  the  slaughtering  of  ani- 
mals for  food  except  for  packing  purposes,  to  one  particular  lot  in 
the  city,  owned  by  one  firm,  and  forbidding  the  slaughtering  of  ani- 
mals elsewhere  under  a  penalty,  is  unreasonable,  in  restraint  of  trade, 
tends  to  create  a  monopoly,  and  is  therefore  void.  City  of  Chicago 
v.  Bumpf  90 

2.  Statute  :    To  confirm  an  invalid  ordinance,  must  clearly  refer  to  it. 

An  act  of  the  legislature  passed  subsequent  to  the  passage  of  such  ordi- 
nance, purporting  to  empower  the  common  council  to  enforce  "  any 
regulation,  contract  or  law  heretofore  made  upon  the  subject,"  but 
not  naming  the  ordinance  in  question,  held  inadequate  to  render  the 
ordinance  valid.    Id.  90 

3.  Monopolies  :    Ordinance  creating,  void. 

The  power  in  a  charter  to  "  regulate,  license,  restrain,  abate  and  pro- 
hibit" slaughter  houses  does  not  invest  a  common  council  with 
power  to  say  that  the  slaughtering  of  animals  in  the  city,  if  done  upon 
A's  lot,  shall  be  lawful,  but  if  done  upon  B's  lot,  shall  be  unlawful  or 
a  nuisance.    Id.  90 
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4.  Public  Health  :    Ordinance  to  promote,  where  it  conflicts  with  rights  of 

property. 
The  argument  that  the  health  of  a  city  will  be  promoted  by  confining 
the  slaughtering  of  animals  to  one,  two  or  three  lots,  on  the  ground 
that  the  inspection  of  the  animals  slaughtered  and  meats  sold  and  the 
detection  of  diseased  meats  or  unhealthy  animals  will  thereby  be 
rendered  possible,  is  not  deemed  by  the  court  to  satisfactorily  out- 
weigh the  fact  that  the  ordinance  is  oppressive,  in  that  by  compelling 
all  persons  to  bring  their  animals  to  the  designated  lots  to  be  slaugh- 
tered, it  impairs  their  right  to  have  them  slaughtered  on  their  own  lots. 
Id.  90 

5.  Monopolies  :    No  difference  in  principle. 

The  court  can  see  no  difference  in  principle  between  an  ordinance  re- 
quiring all  animals  to  be  slaughtered  on  a  designated  lot,  and  one  re- 
quiring all  groceries  or  dry  goods  to  be  sold  on  a  designated  lotjld.  00 

6.  Public  Health  and  Private  Property  :    The  line  of  reconciliation 

between. 
Yet,  the  city  may  prevent  the  slaughter  of  animals  in  designated  locali- 
ties, or  perhaps,  within  the  city  limits.  They  may  designate  the  par- 
ticular quarter  of  the  city  in  which  it  may  be  conducted,  and  pro- 
hibit it  in  others,  provided  that  in  designating  a  particular  quarter  for 
this  purpose  they  leave  all  persons  equally  free  both  to  slaughter  ani- 
mals in  that  quarter  and  to  furnish  and  rent  the  places  wherein  the 
animals  are  slaughtered.     Id.  90 

7.  Garnishment.    Municipal  corporations  are  not  liable  to  garnishment. 

See  Garnishment,  1,  2.    Merwin  v.  Gity  of  Chicago,  134 

8.  Municipal  Bonds.    As  to  the  validity  of  county  bonds  issued  in  aid 

of  railways,  pursuant  to  the  vote  of  the  people  of  th  ecounty  under 
enabling  act. 
See  Elections,  1  to  3.    Sup'rs  Mercer  Co.  v.  Hubbard,  139 

4  to  6.    People  ex  rel.  Prettyman  v.  Supers  Logan  Co.    162 

9.  Concurrent  Jurisdiction.    The  right  to  prosecute  a  given  offense 

under  a  city  ordinance,  there  having  been  no  actual  prosecution, 
forms  no  bar  to  the  prosecution  of  the  same  offense  under  a  state 
statute.    See  Criminal  Law,  2  to  6.    Fant  v.  The  People,  260 

NEGLIGENCE. 

1.  Railways.    As  to  the  liability  of  railroads  to  their  employees  for  inju- 

ries caused  by  the  negligent  construction  of  their  road,  for  the  de- 
fault of  the  deceased's  fellow  servants,  for  suffering  the  road  to  get 
out  of  repair,  and  as  to  the  measure  of  damages  and  evidence  thereof 
in  cases  of  injuries  causing  death,  see  Railways,  4  to  15.  Chicago 
&  Northwestern  Railway  Co.  v.  Swett,  197 

2.  Landlord  and  Tenant:     Tenant's  rights  not  impaired  by  entry  of 

landlord  to  make  repairs. 

A  tenant  does  not  lose  possession  of  the  demised  premises  in  any  sense, 
that  would  impair  his  own  rights,  merely  because  a  person  enters 
under  the  direction  of  the  landlord,  to  make  repairs  or  improvements. 
Lamparter  v.  Wallbaum,  444 

3.  Same. 

Where,  during  the  occupancy  of  a  store  by  a  tenant,  the  landlord  em- 
ployed a  person  to  excavate  a  cellar  underneath  it,  the  building, 
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meanwhile,  being  raised  and  placed  on  posts:  Held,  that  the  party 
excavating  the  cellar  had  no  exclusive  possession  thereof;  he  was 
only  there  for  the  purpose  of  excavating  it,  and  his  possession  was 
consistent  with  the  continued  possession  of  the  tenant  of  the  store 
who  was  not  thereby  ousted  by  such  party;  and  the  tenant  still  had 
the  right  to  go  upon  any  part  of  the  premises  held  by  him  under  the 
owner,  and,  having  that  right,  his  clerk  or  servant  hail  the  same  right, 
if  made  necessary  by  the  duties  of  his  employment.    Id.  444 

4.  Injuries  to  tenant's  servant  through  negligence  in  one  making  repairs 

by  landlord's  direction. 
"Where,  during  the  occupancy  of  a  store  by  a  tenant,  the  landlord  em- 
ployed the  defendant  to  excavate  a  cellar  underneath  it,  the  building 
meanwhile  being  raised  and  placed  on  posts;  and  while  defendant's 
servants  were  excavating,  the  hat  of  a  lady  customer  of  the  store,  who 
was  passing,  blew  off  and  fell  into  the  cellar,  whereupon  she  stepped 
into  the  store  and  requested  the  plaintiff,  who  was  the  clerk  of  the 
tenant,  to  go  into  the  cellar  and  bring  her  her  hat;  he  went  and  while 
there  the  building  fell  and  injured  him,  and  he  brought  suit  to  re- 
cover damages  for  the  injuries  so  received,  on  the  ground  of  negli- 
gence in  the  manner  of  making  the  excavation :  Held,  that  the  act 
of  recovering  the  lady's  hat,  besides  being  required  by  ordinary 
courtesy  and  kindness,  was  in  the  line  of  plaintiff's  duty  as  clerks 
that  he  had  the  right  to  enter  the  cellar  for  that  purpose,  using  reason- 
able care  and  prudence,  and  not  obstructing  the  work  of  the  defend- 
ant; and  that,  if  the  injury  was  occasioned  by  the  carelessness  of  the 
defendant  or  his  emyloyees  in  excavating,  the  defendant  was  liable 
therefor,  unless  the  plaintiff,  by  his  own  fault  or  negligence,  had 
materially  contributed  to  the  injury.     Id.  444 

5.  Principle  governing  action  for  negligence  in  use  of  property. 

The  principle  governing  actions  brought  for  injuries  arising  from  neg- 
ligence in  the  use  of  one's  property  is,  that  every  man  must  so  use  his 
own  property  as  not  to  injure  his  neighbor,  and  if,  through  want  of 
reasonable  care  or  skill  on  the  part  of  himself  or  his  servants,  he 
fails  to  do  so,  he  must  respond  in  damages.    Schwartz  v.  Gilmore,  455 

6.  Same;  degree  of  care  required. 

The  law  requires  of  owners  of  property,  however,  not  an  absolute  and 
perfect  knowledge  of  all  dangers  that  may  arise  to  others  from  a 
particular  use  or  condition  of  such  property,  not  that  they  shall  be 
insurers  to  all  the  world  against  injury  in  any  contingency,  but  only 
that  they  shall  exercise  the  same  intelligence,  prudence  and  care  in 
regard  to  their  property  for  the  security  of  others  that  prudent  men 
would  do  for  their  own.     Id.  455 

7.  Agency  :    When  owner  of  building  is  liable  for  negligence  of  contractor. 
The  owner  of  property  who  has  contracted  with  a  builder  to  erect  a 

building  upon  it,  is  not  liable  for  the  negligence  of  the  contractor  or 
his  servants,  where  entire  possession  has  been  surrendered  to  him, 
and  he  proceeds  with  his  work  according  to  his  own  judgment,  and 
is  not  subject  to  the  control  or  interference  of  the  owner.     Id.      455 

8.  Owner  liable  if  plan  is  defective. 

In  such  case,  even  if  the  negligent  manner  of  doing  the  work  was  the 
proximate  cause  of  the  injury  occasioned  by  the  fall  of  the  walls  of 
the  building,  yet  if  the  plan  of  the  building  was  essentially  defective, 
and  such  defect  contributed  to  the  accident,  the  owner  as  well  as  the 
contractor  would  be  liable.    Id.  455 
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9.  Same. 

Where  the  owner  of  property  employed  a  builder  to  erect  a  building 
thereon,  who  by  the  terms  of  the  contract  was  to  carry  forward  the 
work  under  the  control  of  a  superintendent,  and  "  to  remove  all 
improper  work  or  materials  upon  being  directed  to  do  so  by  the 
superintendent,"  to  whose  judgment,  both  as  to  work  and  materials, 
he  agreed  to  submit,  and  whose  acts  the  owner  agreed  to  recognize; 
and  the  owner  also  reserved  the  right  to  change  his  plan,  and  the 
architect  was  declared  to  be  the  superintendent  for  the  owner:  Held, 
that  the  owner  had  not  so  far  given  to  the  contractor  all  control 
over  the  work  and  the  premises  as  to  be  relieved  himself  of  all 
responsibility  for  injuries  caused  by  the  contractor's  negligence. 
Id.  455 

10.  Degree  of  care  required  by  owner  to  secure  leaning  walls  so  as  to  prevent 

their  falling. 
Where,  in  such  case,  the  rear  and  two  side  walls  of  the  building  having 
been  carried  to  their  full  height,  the  greater  part  of  the  side  walls 
fell  during  a  heavy  gale  of  wind  in  the  night  time,  destroying  the 
adjacent  house  of  plaintiff  and  its  contents,  and  severely  injuring 
the  plaintiff;  and  it  appeared  that  on  Sunday,  the  day  previous,  the 
attention  of  the  owner  had  been  called  to  the  fact  that  the  walls 
were  settling  and  leaning,  and  he  said  he  would  see  his  architect  and 
have  it  made  right,  but  took  no  steps  to  secure  the  walls  on  that  day : 
Held,  that  his  liability  for  damages  would  not  depend  merely  on  the 
fact  that  the  walls  were  really  leaning  and  in  danger  of  falling,  and 
that  he  took  no  steps  on  Sunday  to  secure  them  after  his  attention 
was  called  to  them,  unless  the  danger  was  so  obvious  that  a  reason- 
able and  prudent  man,  the  safety  of  whose  person  and  property 
depended  upon  the  walls,  would  have  taken  immediate  measures  on 
that  day  to  have  secured  them.     Id.  455 

11.  Same. 

If,  in  such  case,  the  architect,  who,  as  superintendent  of  the  owner,  had 
control  of  the  work,  knew  the  walls  were  unsafe  from  want  of  bracing, 
he  could  not  relieve  his  principal  from  responsibility  by  merely 
directing  the  bracing  to  be  done.  He  should  have  seen  that  it  was 
clone.     Id.  455 

12.  Contributory  negligence. 

In  an  action  to  recover  damages  for  injury  caused  by  negligence,  the 
right  of  the  plaintiff  to  recover  depends,  first,  upon  whether  the  in- 
jury complained  of  resulted  from  negligence  on  the  part  of  the  de- 
fendant or  his  servants;  and,  second,  if  that  question  should  be 
answered  affirmatively,  whether  the  plaintiff  was  himself  free  from 
any  negligence  which  materially  contributed  to  the  injury,  or  whether 
his  negligence,  if  any,  was  slight  in  comparison  with  that  of  the 
defendant.     Ortmayer  v.  Johnson,  469 

13.  Same. 

Plaintiffs  and  defendants  occupied  the  first  and  second  stories  of  the 
same  building  as  a  hardware  store  and  a  saddle  and  harness  store, 
respectively.  By  an  agreement  between  them,  it  was  arranged  that 
during  the  frosty  weather  the  plaintiffs  should  take  charge  of  the 
stop-cock  in  the  pipe  supplying  them  with  water,  and  see  that  it  was 
turned  off  nights,  the  effect  of  turning  it  off  being  to  cut  off  the 
water  from  the  second  story.  When  the  stop-cock  was  open  the 
water  was  allowed  to  run  constantly  through  the  water  closet  in  the 
lower  story,  which  prevented  it  from  rising  to  the  second  story,  the 
occupants  of  which  procured  the  water  necessary  for  their  business 
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from  the  basement  in  pails.  Upon  the  return  of  warm  weather,  the 
defendants  objecting  to  have  their  supply  of  water  thus  cut  oft,  the 
plaintiffs  allowed  defendants  to  have  the  use  of  their  water  closet,which 
so  far  satisfied  them  that  they  acquiesced.  In  this  condition  of 
affairs,  the  plaintiffs  failing  one  night  to  turn  the  stop-cock,  the  water 
rose  to  the  second  story,  and  the  faucet  there  having  been  left  open, 
overflowed  from  the  sink  to  the  floor,  and,  running  through,  damaged 
plaintiffs'  goods,  who  brought  case  therefor:  Held,  that,  admitting 
that  the  agreement  imposing  on  the  plaintiffs  the  duty  of  shutting 
off  the  water  terminated  with  the  frosty  weather,  which  was  disputed 
by  defendants,  yet,  as  they  continued  to  exercise  entire  control  of  the 
flow  of  water  through  the  whole  building  after  that  time,  with  or  with- 
out an  agreement,  and  by  means  of  the  stop-cock  or  the  arrangement 
in  the  water  closet  prevented  its  flow  to  the  second  story,  and  the  de- 
fendants were  aware  of  this,  and  acquiesced,  then  the  latter  had  the 
right  to  presume  the  plaintiffs  would  continue  to  take  charge  of  the 
water  until  notified  to  the  contrary,  and  that  the  negligence  of 
plaintiffs  in  failing  to  turn  the  stop-cock  was  at  least  equal  to  that  of 
defendants  in  failing  to  secure  the  faucet,  where  the  water  had  not 
run  in  over  seven  months;  and  a  judgment  for  the  plaintiffs  was 
reversed.    Id.  469 

NEGOTIABLE   INSTRUMENTS. 

See  Promissory  Notes,  Bills  of  Exchange. 

For  fraud  and  circumvention  in  obtaining,  see  "  Promissory  Notes," 
2,  3.    Latham  v.  Smith,  25 

NEW  TRIAL. 
See  Instructions.    Error.    Practice  in  the  Supreme  Court. 

1.  Bastardy:    Degree  of  evidence  requisite  to  sustain  a  conviction. 

A  prosecution  for  bastardy,  although  in  form  a  criminal  proceeding,  is 
in  effect  civil  in  its  nature;  and  being  so,  like  a  civil  case,  a  prepon- 
derance  of  evidence  only  is  required  to  sustain  a  verdict  finding  the 
defendant  to  be  the  father  of  the  child.  It  is  not  required  that  every 
reasonable  doubt  should  be  excluded  by  the  evidence,  to  warrant  a 
conviction.    Allison  v.  People,  37 

2.  New  Trial:    Not  granted  upon  affidavits  of  jurors  impeaching  tlieir  ver- 

dict. 
Affidavits  of  jurors  trying  a  cause  will  not  be  received  to  impeach  their 
verdict  for  misconduct.    Id.  37 

3.  Same  :    Not  granted,  where  the  facts  sworn  to  were  derived  from  jurors. 
So,  the  affidavits  of  persons  not  jurors  in  the  cause,  cannot  be  received  to 

impeach  the  verdict,  where  the  facts  sworn  to  in  the  affidavits  were 
derived  from  the  jurors.     Id.  37 

4.  The  erroneous  refusal  to  dismiss  a  suit  at  a  motion  of  one  of  several  co- 

plaintiffs,  cannot  be  assigned  as  error  by  a  defendant.  See  Practice 
at  Law,  1,  2.    Id.  145 

5.  Error  :    Must  be  shown. 

When  a  party  brings  a  case  to  the  supreme  court  and  seeks  a  reversal,  it 
devolves  upon  him  to  show  that  error  has  been  committed,  to  his 
injury,  by  the  court  trying  the  cause.       Id.  145 
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6.  It  is'not  error  to  examine  a  witness  as  to  the  value  of  a  portion  of  the  entire 

property  in  dispute,  if  by  knowing  the  value  of  a  portion  the  jury  ma3r 
he  aided  in  the  correct  determination  of  the  value  of  the  whole.  See 
Evidence,  13.     Winslow  v.  Newlan,  145 

7.  New  Trial  :  Not  granted  where  the  evidence  is  conflicting  and  apparently 

equally  balanced. 
Where  the  evidence  heard  in  the  court  below  is  conflicting  and  irrecon- 
cilable, an  equal  number  of  witnesses  on  each  side  swearing  to  dif- 
ferent and  contradictory  states  of  facts,  the  appellate  court  will  not 
undertake  to  determine  the  real  weight  of  evidence,  which  in  each 
case  is  the  province  of  the  jury;  and  the  judgment  will  be  affirmed. 
Dietrich  v.  Rumsay,  210 

8.  On  the  ground  that  the  verdict  is  against  the  evidence. 

Where  the  evidence  is  conflicting,  it  is  for  the  jury  to  weigh  and  con- 
sider it,  and  give  weight  to  such  portions  only  as,  from  all  the  cir- 
cumstances, they  believe  to  be  true,  and  reject  the  residue;  and  if,  in 
such  case,  there  is  evidence  to  warrant  their  finding,  the  verdict  will, 
not  be  disturbed.    McKichan  v.  McBean,  228 

9.  No  error  in  refusing  to  repeat  instructions. 

There  is  no  error  in  refusing  to  give  an  instruction  contained  in  those 
already  given.     Id.  228 

10.  Verdict  against  the  evidence. 

Where  the  evidence  is  contradictory  and  conflicting,  it  is  the  province 
of  the  jury  to  weigh  and  consider  all  the  evidence,  and  to  give  it  and 
every  part  of  it,  such  weight  as  they  believe  it  entitled  to  receive ; 
and,  although  the  supreme  court  would  have  been  better  satisfied  if 
their  verdict  had  been  different,  yet,  if  it  is  not  unsustainecl  by  proof 
or  manifestly  against  the  weight  of  evidence,  it  will  not  be  disturbed. 
The  Chicago  &  Great  Eastern  Railway  Co.  v.  Vosburgh,  311 

11.  Surprise. 

In  applications  for  new  trials  on  the  ground  of  surprise,  it  is  not  only 
necessary  that  the  party  should  have  been  surprised,  but  that  it  was 
in  a  matter  material  to  the  issue,  and  that  it  produced  injury  to  the 
party ;  that  it  was  not  the  consequence  of  neglect  or  inattention  on  the 
part  of  the  party  surprised ;  also  that  he  used  all  reasonable  efforts  to 
overcome  the  evidence  which  worked  the  surprise,  or  that  it  was  not 
within  his  power  to  have  done  so  by  the  employment  of  reasonable 
diligence.    Id.  311 

12.  Verdict  against  the  evidence. 

Where  the  evidence  is  contradictory,  both  parties  being  sworn  and  con- 
tradicting each  other  in  their  testimony,  it  is  for  the  jury  to  deter- 
mine which  is  best  entitled  to  belief,  or  best  supported  by  the  other 
witnesses,  and  the  verdict  will  not  be  set  aside  unless  manifestly 
against  the  weight  of  the  evidence.    Allen  v.  Payne,  339 

13.  Exceptions:    Must  be  taken  in  courtjyelow. 

Where  no  exception  was  taken  to  the  ruling  of  the  court  below  as  to  the 
admissibility  of  the  testimony,  the  question  can  not  be  reviewed  by 
the  supreme  court.     Id.  339 

14.  New  Trial  :     Verdict  contrary  to  evidence. 

Although  the  supreme  court  might  not  have  found  on  the  evidence,  as  the 
jury  did  in  the  court  below,  yet  the  verdict  will  not  be  disturbed 
unless  clearly  against  the  weight  of  evidence.  Caldwell  v.  Sherman,  348 
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15.  Verdict  unsupported  by  the  evidence. 

Where  the  evidence  is  contradictory,  it  is  the  province  of  the  jury  to 
determine  what,  if  anything,  it  proves,  and  if  there  is  evidence  in 
support  of  the  verdict  it  will  not  be  disturbed.  Union  National 
Bank  of  Chicago  v.  Baldenwick,  375 

16.  Effect  of  granting  in  trover  where  part  of  the  defendants  have  teen  con- 

victed and  part  acquitted. 
Where  in  trover  against  several  persons,  several  of  the  defendants  are 
found  guilty,  and  the  rest  acquitted,  and  an  appeal  is  taken  by  the  de- 
fendants found  guilty  and  the  judgment  reversed  as  to  them,  this  will 
not  deprive  the  defendants  acquitted  of  the  benefit  of  their  judgment 
of  acquittal.  Obiter  dictum  on  this  point,  in  Cochran  v.  Ammon,  16 
111.  316,  disapproved.     Wells  v.  Miller,  382 

17.  Verdict  against  the  evidence. 

Where  the  verdict  of  a  jury  is  palpably  against  the  weight  of  the  evi- 
dence, the  supreme  court  will  set  it  aside.  Boudreau  v.  Boudreau,  480 

NOTICE. 

1.  Notice  to  quit  under  forcible  detainer  act,  how  signed  by  agent.    See 

Forcible  Detainer,  1,  2.    Meed  v.  Maw  ley,  40' 

2.  Extent  of,  from  possession  of  premises.    The  possession  of  the  prem- 

ises by  a  second  mortgagee,  being  also  the  assignee  of  a  certificate  of 
purchase  of  the  premises  at  a  sale  thereof  under  a  decree  foreclosing 
a  prior  mortgage,  is  notice  only  of  the  title  he  has,  which  is  that  of 
mortgagee  and  assignee  of  the  certificate  of  purchase,  and  nothing 
more.    See  Redemption,  1  to  7.    Lloyd  v.  Karnes,  62 

3.  On  Sales.    Failure  of  vendee  to  take  and  pay  for  the  goods,  author- 

izes vendor  to  resell  them  on  notice  and  charge  the  vendee  for  the 
deficit,  and  bringing  a  suit  against  the  vendee  for  his  failure  to  ac- 
cept and  pay  for  the  goods  is  sufficient  notice  to  the  vendee  to  take 
them  away,  to  authorize  the  resale.  See  Agency,  10  to  12.  Saladin 
v.  Mitchell,  79 

4.  Possession  ;  Of  land  is  notice  of  possessor's  rights. 

Open,  notorious  and  visible  possession  of  land  is  sufficient  to  put  a  sub- 
sequent purchaser  or  mortgagee  upon  inquiry,  and  operates  as  a  legal 
notice  of  the  rights  of  the  party  so  in  possession.    Lyman  v.  Bussell, 

281 

5.  Of  Sale  Under  Mortgage.    What  facts  amount  to  a  failure  to  pub- 

lish for  thirty  days.    See  Mortgages,  16  to  18.    Rail  v.  Towne,    493 


NUISANCE. 

City  Ordinance,  declaring  the  slaughtering  of  animals  elsewhere  than 
on  one  lot  owned  by  one  man  a  nuisance,  held  void.  See  Municipal 
Corporations,  1  to  6.    City  of  Chicago  v.  Bumpf,  90 

OFFICERS. 

1.  Constitutional  Law  :  Who  are  officers  within  the  meaning  of  the  con- 
stitution. 
When  the  constitution  (Sec.  12,  Art.  4;  Sec.  23,  Art.  5,  Const,  1848)  says 
that  no  office  established  by  that  instrument,  or  created  by  law,  shall 
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be  filled  by  tbe  appointment  or  election  of  the  general  assembly,  it 
has  direct  and  immediate  reference  and  application  only  to  such  offi- 
ces as  are  created  for  the  purpose  of  administering  the  three  depart- 
ments of  government  organized  by  it.     Bunnv.  People  ex  rel.  Laflin, 

397 
2.  Same:    Same. 

Appointees  by  legislative  act,  upon  whom  no  general  duties  are  imposed, 
but  who  have  only  one  single  special  duty  to  perform,  which,  though 
extending  through  several  years,  is  temporary,  and  not  enduring  and 
permanent  in  its  nature,  nor  designed  to  be  so,  and  whose  functions, 
when  that  duty  is  performed,  are  thereby  ipso  facto  at  an  end,  are  not 
officers  within  the  meaning  of  said  sections  of  the  constitution.     Id. 

397 
3.  Same  :  New  state  house  commissioners  not  officers. 

The  commissioners  appointed  by  the  act  of  February  25,  1867  (Sess. 
Laws,  162),  entitled  "  An  act  to  provide  for  the  erection  of  a  new 
state  house,"  are  not  officers  within  the  meaning  of  Sec.  12,  Art.  4, 
and  Sec.  23,  Art.  5,  of  the  constitution  of  1848,  but  are  mere  employ- 
ees for  a  single  purpose — that  of  superintending  the  erection  of  a 
new  state  house,  at  daily  wages,  their  employment  ceasing  when  the 
structure  is  built.    Id.  397 


ORDINANCES. 

1.  Op  Cities.    When  void  as  creating  a  monopoly.  See  Municipal 

Corporations,  1  to  6.    City  of  Chicago  v.  Rumpf  90 

2.  Op  Towns.  As  to  cattle  running  at  large,  can  only  be  enforced  by  trial 

by  jury. 

See  Cattle,  1  to  5.    Bullock  v.  Geomble,  218 

Cattle,  6  to  7.     Willis  v.  Legris,  289 


PARTIES. 

1.  Suit  to  Annul  a  Fraudulent  Conveyance. 

Grantor  and  his  heirs  have  no  interest  in  a  suit  by  creditors  to  set  aside 
a  deed  as  void  for  fraud  against  creditors.  See  Fraudulent  Con- 
veyances, 1.    Horner  v.  Zimmerman,  14 

2.  Joinder  op  Husband  and  Wipe  :  In  actions  for  personal  injuries  to 

wife. 

At  the  common  law  the  husband  and  wife  must,  as  a  general  rule,  join 
to  recover  for  damages  to  either  the  wife  or  her  property. 

But  this  is  not  so  where  the  husband  and  wife  are  living  separately 
without  her  fault.    Burger  v.  Belsley,  ~  72 

3.  Same  :  Presumption  where  husband  consents  to  be  joined  as  plaintiff. 
Where  a  suit  is  commenced,  by  the  consent  of  the  husband,  in  the  joint 

names  of  husband  and  wife,  for  a  personal  injury  to  the  wife,  the 
presumption  is,  that  husband  and  wife  were  living  together  at  the 
time  of  its  institution  and  when  he  gave  his  consent;  and  he  will  not 
thereafter  be  allowed  to  show  that  they  were  separated,  and  that  the 
suit  should  have  been  brought  in  the  name  of  the  wife  alone,  and  pre- 
vent its  further  prosecution.     Id.  72 
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4.  Same  s  Power  of  husband  to  dismiss  suit,  unless  indemnified. 

If,  however,  after  the  suit  has  been  so  brought,  the  husband,  from  hav- 
ing separated  from  his  wife  or  other  cause,  becomes  desirous  of  dis- 
missing the  suit,  he  may  do  so,  unless  he  shall  be  indemnified  against 
costs  from  its  further  prosecution.     Id.  72 

5.  Same:    Same. 

But  in  such  case  he  has  no  right  to  have  indemnity  against  those  costs 
he  has  already  voluntarily  incurred,  or  permitted  to  be  made  with  his 
consent;  nor  can  the  court  impose  such  terms  as  a  condition  of 
allowing  the  action  to  proceed.     Id.  72 

6.  Redemption. 

Assignee  of  a  junior  lien  of  a  judgment  creditor,  which  had  attached 
to  mortgaged  premises  before  the  commencement  of  a  suit  to  fore- 
close the  prior  mortgage,  to  which  such  assignee  is  not  a  party,  is 
not  by  the  decree  precluded  from  redeeming  from  the  sale  under  the 
decree.     Grob  v.  Cushman,  113 

See  Redemption,  8  to  10. 

7.  In  Foreclosure  :    An  obligor  in  a  bond  to  convey,  who  has  mort- 

gaged the  premises  to  complainant,  etc.,  is  a  necessary  party  to  a 
foreclosure  of  said  mortgage.  Practice  in  Chancery,  20.  Baker  v. 
B.  H.  Golony,  264 

8.  To  suit  to  enforce  mechanic's  iien.     See  Mechanic's  Lien,  1  to  3. 

Lorn  ax  v.  Bore, 

9.  Usury.     Purchaser  of  mortgaged  premises  and  the  mortgagor  may 

join  in  a  bill  against  the  usurious  mortgagee  for  an  accounting,  and 
deduction  of  the  usury,  when  ?    See  Usury,  12.     Volintine  v.  Fish, 

462 

PARTITION. 
Dower. 
Error  to  make  a  decree  of  sale  in  partition  without  assigning  dower  or 
determining  its  yearly  value.     See  Dower,  17.    Fleming  v.  Vennum, 

374 

PARTNERSHIP. 

1.  Sale  by  a  retiring  partner  to  his  copartner,  of  all  the  book  debts,  passes  a 

debt  against  the  retiring  partner. 
Where,  upon  the  dissolution  of  a  partnership  between  J.  &  B.,  the  former 
bought  the  entire  interest  of  the  latter  in  the  business  and  firm  prop- 
erty, and  the  former  was  to  pay  the  latter  a  certain  sum  of  money  in 
installments,  and  was  also  to  pay  all  the  debts  of  the  concern  and 
have  all  the  assets,  among  which  book  accounts  and  choses  in  action 
were  especially  enumerated ;  and  among  the  book  accounts  at  the 
date  of  the  sale  was  one  against  B.  which  was  not  excepted  from  such 
transfer:  Held,  on  a  bill  filed  by  J.  and  F.  against  B.  to  set  oft"  this 
account  on  the  debt  due  from  J.  and  F.  to  B.,  that,  notwithstanding 
an  action  at  law  could  not  have  been  maintained  to  recover  it,  it  was 
nevertheless  a  book  account  equitably  due  from  B.  to  the  firm,  and 
that  a  demurrer  to  the  bill  was  improperly  sustained.    Jones  v.  Bliss, 

143 

2.  Debts  between  partners  and  firm  enforcible  in  equity. 

A  partnership  creates  an  artificial  entity  distinct  from  the  constituent 
members  of  the  firm,  and  in  a  court  of  chancery,  debts  due  from  the 
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firm  to  an  individual  member,  or  from  a  member  to  the  firm,  are 
recognized  and  protected.    Id.  143 

3.  Injunction  :    To  stay  suit  at  law. 

It  seems  that  a  debtor  and  his  surety  may  unite  in  a  bill  filed  to  stay  a 

suit  brought  against  them  jointly,  until  such  time  as  an  accounting 

can  be  had  between  such  debtor  and  the  plaintiff  in  such  suit,  on  the 

partnership  matters  out  of  which  the  debt  sued  on  arises.    Id.        143 

4.  Admissions,  of  partners  after  dissolution,  though  co-plaintiffs,  do  not 

bind  each  other.    See  Evidence,  16,  17,     Window  v.  Newlan,  145 

5.  Partnership  debts  are  in  equity  enforcible  against  survivor  or  estate  of 

deceased  partner. 

Every  partnership  debt  is,  in  equity,  joint  and  several;  and,  upon  the 
death  ot  one  of  the  partners,  resort  may  be  had  in  the  first  instance 
for  the  debt,  to  the  surviving  partners,  or  to  the  assets  of  the  deceased 
partner.    Mason  v.  Tiffany,  392 

6.  Same. 

The  firm  of  Tiffany  &  Co.,  through  Tiffany,  contracted  with  Mason 
for  a  certain  number  of  boilers  to  be  manufactured  by  the  latter, 
Before  the  boilers  were  delivered,  Tiffany  died.  The  boilers  were 
delivered  to  and  accepted  by  the  survivors  of  the  firm,  who  continued 
the  business  in  the  old  name,  and  who  executed  notes  therefor  in  the 
firm  name.  Subsequently  the  surviving  partners  of  the  firm,  Tiffany 
&  Co.,  purchased  Titfany's  interest  in  the  concern,  and  soon  there- 
after made  a  general  assignment  for  the  benefit  of  their  creditors : 
Held,  on  a  proceeding  in  chancery  by  Mason  against  the  adminis- 
trators of  Tiffany  and  the  surviving  partners  of  the  firm,  Tiffany  & 
Co.,  to  enforce  the  payment  of  his  claim  by  the  estate  of  Tiffany,  that 
this  was  an  indebtedness  subsisting  against  the  firm  of  Tiffany  &  Co.  in 
Tiffany's  life-time,  and  contracted  before  the  firm  was  dissolved  by 
his  death  —  the  notes  executed  by  the  survivors  being  mere  evidence 
of  the  amount  of  the  debt  and  time  of  payment,  and  the  debt  existing 
independent  of  the  notes  —  and  that  said  indebtedness  was  a  debt  for 
which  the  separate  estate  of  Tiffany  was  responsible. 

Held,  also,  that  notwithstanding  the  surviving  partners  remained 
solvent  for  a  long  time  before  their  assignment,  and  the  assigned 
assets  were  sufficient  to  pay  this  claim,  still  those  facts  did  not  require 
complainant  to  press  his  claim  against  them,  the  estate  of  the  deceased 
partner  being  equally  a  fund  on  which  he  had  a  right  to  rely.  Com- 
plainant was  not  in  the  condition  of  a  holder  of  indorsed  paper 
bound  to  diligence,  but  could  make  his  election  to  which  fund  he 
would  resort,  and  at  what  time,  so  that  he  kept  within  the  statute  of 
limitations.     Id.  392 

7.  When  the  firm  is  liable  for  money  borrowed  by  one  of  the  partners. 

In  an  action  of  assumpsit  against  a  firm  dealing  in  lime,  it  appeared  that 
the  managing  partner  had  been  in  the  habit  of  borrowing  checks  to 
meet  the  firm  liabilities,  and  had  done  so  of  the  plaintiffs,  such  checks 
being  made  payable  to  and  indorsed  by  the  firm ;  that  shortly  before 
the  dissolution  of  the  firm,  said  managing  partner  borrowed  plaintiffs' 
check  for  $400,  which  he  had  made  payable  to  "  currency,"  and  prom- 
ised to  repay  in  an  hour  or  so,  as  soon  as  he  could  collect  some  lime 
bills  due  the  firm,  which  he  showed  plaintiffs,  but  which  sum  he  did 
not  repay;  the  articles  of  copartnership  between  defendants  contain 
a  provision  that  when  the  capital  of  the  firm  should  be  deemed  in 
sufficient  to  carry  on  the  business,  money  should  be  raised  on  the 
note  of  the  firm,  payable  to  the  partner  not  actively  connected  with 
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the  business,  and  by  him  indorsed,  etc. :  Held,  that  this  was  not  a 
transaction  embraced  within  said  provision;  and  that  the  check  hav- 
ing been  borrowed  on  the  credit  of  the  firm,  even  if  not  appropriated 
to  the  business  of  the  firm,  the  partners  were  liable  individually  for 
its  repayment.    Stark  v.  Corey,  431 

3.  Evidence:    Res  gestae. 

Where  the  managing  partner  of  a  firm  had  been  in  the  habit  of  borrow- 
ing checks  to  meet  the  liabilities  of  the  firm,  and  had  done  so  of 
plaintiffs,  such  checks  being  made  payable  to  and  indorsed  by  the 
firm;  and  shortly  before  the  dissolution  of  the  firm  said  managing 
partner  applied  to  plaintiffs  for  the  loan  of  a  check;  and  the  book- 
keeper who  made  out  the  check  wrote  on  the  stub  of  the  check  the 
name  of  the  defendant  firm,  but  on  request  of  said  managing  partner 
made  the  check  payable  to  "  currency :  "  Held,  in  an  action  against 
the  firm  for  the  amount  of  said  check,  that  the  testimony  of  the  book- 
keeper in  regard  to  the  stub  of  the  check  was  admissible  as  part  of 
the  res  c/estm  for  the  purpose  of  showing  that  credit  was  given  to  the 
firm.    Id.  431 

What  evidence  admissible  in  proof  of. 

Where  several  persons  were  sued  as  partners,  part  of  whom  by  plea  de- 
nied that  they  were  partners  in  trade  with  the  other  defendants;  and, 
upon  the  trial,  the  court  permitted  to  be  read  in  evidence,  against  the 
objection  of  the  defendants  so  denying  the  partnership,  a  paper  pur- 
porting to  contain  a  list  of  the  stockholders  in  the  mercantile  asso- 
ciation, by  which  the  firm  was  styled,  in  which  list  appeared  the 
names  of  said  defendants,  in  the  handwriting  of  a  former  clerk  and 
member  of  the  association;  but  no  knowledge  of  the  existence  of 
such  paper  was  brought  home  to  said  defendants,  nor  proof  made 
that  their  names  were  signed  with  their  authority :  Held,  that  said 
paper  was  inadmissible  to  prove  that  said  defendants  were  members 
of  the  association.     Tocum  v.  Benson,  435 


PASSENGERS. 

Injuries  to.  See  Railways,  3.  Master  and  Servant.  Chicago  City 
Ry  Co.  v.  Yolk,  175 

PAYMENT. 

1.  Legacy.  The  right  of  a  legatee  entitled  to  payment  of  a  legacy,  will 
not  be  affected  by  the  payment  of  the  same  to  the  wrong  party.  See 
Wills,  13.    Waldo  v.  Cummings,  421 

2  Debtor  bound  to  know  the  authority  of  a  third  person  to  whom  he 
pays  the  debt.  Possession  of  the  account  forms  no  authority  to  col- 
lect the  debt.    See  Agency,  17, 18.    Butcher  v.  Beckwith,  461 


PERPETUITIES. 

See  Conveyances,  2  to  4.    Parsons  v.  Ely%  232 

See  Wills,  4  to  14.     Waldo  v.  Cummings,  421 
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PLEADINGS  AT  LAW. 

1.  In  actions  of  tort,  plaintiff  may  prove  a  part  of  his  charge  and  recover 

so  much  as  he  proves,  and  may,  therefore,  allege  that  defendant  falsely 
represented  to  plaintiff  that  certain  horses,  which  defendant  was  bring- 
ing upon  plaintiff's  premises,  were  sound,  and  may  recover  for  bring- 
ing the  horses  upon  plaintiff's  premises,  knowing  them  to  be  unsound, 
without  proving  the  false  representations.  See  Torts,  1,  2.  Hite  v. 
Stanford,  9 

2.  In  slander,  under  plea  of  general  issue,  evidence  that  plaintiff,  at  the 

time  of  the  utterance  of  the  words  charged,  was  generally  suspected 
of  having  committed  the  crime  charged,  is  inadmissible.  See  Slan- 
der, 1,  2.    Lehning  v.  Heioett,  23 

3.  Plea  denying  cancellation  of  revenue  stamp  must  be  sworn  to. 

If  a  revenue  stamp  duly  canceled  is  essential  to  the  validity  of  a  prom- 
issory note  (as  to  which  no  opinion  is  expressed),  the  maker,  where 
he  denies  that  the  initials  on  the  stamp  were  made  either  by  him  or 
by  his  authority,  should,  as  that  is  a  part  of  the  execution  of  the  note, 
verify  his  plea  by  affidavit,  as  in  other  cases;  and,  if  it  is  not  so  veri- 
fied, there  is  no  error  in  admitting  in  evidence  a  note  with  a  proper 
revenue  stamp  attached,  purporting  to  be  properly  canceled.  Latham 
v.  Smith,  25 

4.  Estates  of  Deceased   Parties.     The  question   whether  a  claim 

against,  has  been  presented  in  apt  time,  may  be  raised  by  a  notice  ac- 
companying the  plea  of  the  general  issue,  and  such  notice  will  have 
the  force  of  a  special  plea.  See  Administration  on  Estates.  Wells 
v.  Miller,  33 

5.  Debt  on  a  n  Injunction  Bond.    Plea  that  the  writ  was  not  sued  out 

wrongfully,  maliciously  or  vexatiously,  is  bad.  AJso,  the  plea  that 
the  writ  was  not  authorized  by  the  order  of  the  court,  is  bad.  See 
Injunction,  2,  3.    Sturges  v.  Hart,  103 

6.  Averment  of  Damages  :    Too  great  generality  in,  to  be  objected  to  by 

demurrer. 
Objections  in  an  action  upon  an  injunction  bond,  that  the  averments  of 
damages  in  the  assignment  of  breaches  are  too  general,  should  be 
taken  by  demurrer.    Id.  103 

7.  Coupons  for  Interest.     Holder  of,  without  declaring  on  the  bond, 

may,  in  an  action  on  the  coupons,  give  the  bond  in  evidence,  as  the 
substratum  on  which  the  bond  rests.    Sup'rs  Mercer  Co.  v.  Hubbard, 

131 

8.  Indebitatus  Assumpsit,  lies  on  a  completed  contract,  it  only  remain- 

ing to  pay  the  contract  price.    See  Contracts,  8.    Adlard  v.  Muldoon, 

93 

9.  Railways.    Declaration  against  a  railway  for  damages  by  reason  of 

the  company's  negligence,  causing  death  of  an  employee,  sustained 
on  demurrer.     Chicago  &  N.  W.  Ry  Co.  v.  Swett,  197 

10.  Demurrer. 

A  demurrer  admits  all  the  facts  in  the  declaration  that  are  well  pleaded. 
Id.  197 

11.  Damagse.    A  tenant,  suing  in  covenant  for  landlord's  failure  to  deliver 

possession  of  the  demised  premises,  need  not  declare  specially  for  the 
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natural  and  presumptive-  damages,  viz.,  the  difference  between  the 
rent  agreed  to  be  paid  and  the  value  of  the  premises  at  the  time  of  the 
breach,  but  should  declare  specially  for  the  expenses  of  removal  to 
and  from  the  demised  premises.  See  Measure  of  Damages,  8  to 
13.     Greene  v.  Williams,  206 

12.  In  debt  on  a  judgment,  rendered  in  the  superior  court  of  city  of  New 

York,  defendant  pleaded  that  said  court  was  of  inferior  and  limited 
jurisdiction,  and  that  no  service  of  process  was  had  upon  him,  held 
a  good  plea  on  demurrer,  and  presented  a  defense,  unless  issue  were 
joined  on  the  plea,  and  the  facts  found  for  the  plaintiff.  See  Juris- 
diction, 2,  3.    Shufeldt  v.  Buckley,  223 

13.  In  Mandamus.  Rules  of  pleading  are  the  same  as  in  civil  actions.  The 

alternative  writ  is  the  declaration,  the  return  is  a  plea,  and  pleading 
to  the  merits  waives  matter  which  requires  to  be  pleaded  in  abate- 
ment, e.  g.,  another  suit  pending.  See  Mandamus,  3,  4.  Silver  v.  Peo- 
ple, 224 

14.  Implied  Admissions  in  a  Plea. 

A  pleading  must  be  construed  most  strongly  against  the  pleader. 

Where,  therefore,  in  an  action  upon  a  promissory  note,  the  defend- 
ant averred  in  his  plea  the  making  of  a  contract  with  the  plaintiff,  by 
which  at  a  certain  time  the  defendant  was  to  pay  the  plaintiff  a  cer- 
tain sum  of  money,  and  to  execute  to  him  certain  promissory  notes, 
of  which  the  note  sued  on  was  one ;  whereupon  plaintiff  was  to  exe- 
cute to  defendant  a  warranty  deed  for  certain  lands;  and  then  averred 
the  payment  of  the  money  and  execution  of  the  notes,  the  sole  con- 
sideration for  which  was  the  conveyance  of  said  land,  and  that  at  the 
time  of  making  said  contract  and  note,  and  since  that  time  to  the  time 
of  filing  the  plea,  the  plaintiff  had  no  title  to  the  land:  Held,  that 
the  plea  must  be  construed  as  admitting  that  possession  of  the  land 
was  delivered  with  the  deed  and  had  since  remained  undisturbed. 
Vining  v.  Leeman,  246 

15.  Fraud  :   On  purchase  money  notes.    The  purchaser  who  pleads  fraud  to 

an  action  on  the  purchase  money  notes,  must  also  aver  an  offer  on 
his  part  to  reconvey  the  land  and  deliver  back  the  possession.  See 
Vendor  and  Vendee,  3.    Id.  246 

16.  Degree  of  certainty  required  in  pleas  in  abatement. 

Great  accuracy  and  precision  is  required  in  the  structure  of  pleas  in 
abatement/  They  must  be  certain  to  every  intent,  and  be  pleaded 
without  any  repugnancy.    Parsons  v.  Case,  296 

17.  Same. 

Where,  in  a  suit  commenced  by  attachment,  the  defendant  filed  a  plea 
that  he  was  not  a  nonresident  at  the  time  the  writ  issued;  and  the 
record  showed  that  the  affidavit  for  the  attachment  was  made  and 
filed  and  the  writ  of  attachment  issued  and  bore  date  on  the  same 
day:  Held,  that  the  plea  was  equivalent  to  a  plea  that  defendant  was 
not  a  nonresident  at  the  time  the  affidavit  was  made,  both  writ  and 
affidavit  having  been  made  on  the  same  day,  and  that  the  plea  was 
sufficiently  certain.     Id.  296 

18.  Partnership.     Where  one  or  more  of  several  defendants  plead,  deny- 

ing the  partnership,  and  a  default  is  taken  as  to  the  others,  the  default 
so  taken  does  not  admit  the  membership  of  the  persons  so  defaulted, 
for  the  purpose  of  proving  the  joint  claim  against  the  members  plead- 
ing and  those  defaulted.     See  Evidence,  36,  37.     Tocum  v.  Benson, 
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19.  Replevin:    Verdicts  in:    u Not  guilty." 

Where,  in  replevin,  the  defendant  pleaded  non  cepit;  non  detinet;  that 
the  goods  were  not  the  property  of  the  plaintiff;  property  in  defend- 
ant; and  property  in  third  persons;  and  the  verdict  of  the  jury  was: 
"  We,  the  jury,  find  the  issues  for  the  defendant:"  Held,  that  this  ver- 
dict was  not  the  same  as  u  not  guilty,"  but  was  a  finding  of  all  the 
issues  in  the  case  for  the  defendant,  and  entitled  defendant  to  a  return 
of  the  property.     See  Replevin,  2  to  5.     Underwood  v.  White,        437 

PLEADINGS  IN  CHANCERY. 

1.  Bill  of  Review,  as  to  what  it  must  allege  and  who  must  be  joined  in, 

and  whether  it  can  be  converted  into  a  creditor's  bill.  See  Practice 
in  Chancery,  1  to  7.    Horner  v.  Zimmerman,  14 

2.  Prater  of  the  Bill,  for  an  injunction,  when  broad  enough  to  render 

the  sureties  and  the  bond  liable  for  all  damages  sustained  by  the  is- 
suing of  the  writ,  though  the  writ  be  not  issued  in  the  form  ordered 
by  the  court.    See  Injunction,  4.    Sturges  v.  Hart,  103 

3.  Variance  :     Complainant  must  recover  by  the  case  made  in  his  bill. 

A  complainant  in  chancery  must  recover,  if  at  all,  upon  the  case  made 
by  his  bill.  He  cannot  state  a  case  one  way  in  his  bill,  and  make 
another  and  a  different  case  by  the  testimony.  Oarmichael  v.  Heed,  108 

4.  Demurrer  to  a  bill  to  stay  a  suit  at  law  against  partners,  when  improp- 

erly sustained.    See  Partnership,  1  to  3.    Jones  v.  Bliss,  143 

POUND  ORDINANCES. 

See  Cattle. 


PRACTICE  IN  THE  SUPREME  COURT. 

1.  Decree  must  be  reversed  before  it  can  be  modified. 

It  is  not  the  practice  of  the  supreme  court  to  modify  a  decree  of  the 
court  below,  without  first  reversing  it.  After  a  decree  is  reversed, 
then  the  supreme  court  may  modify  it  by  a  decree  in  the  supreme 
court,  or  by  remanding  it  with  instructions.  But,  before  it  can  be 
modified,  the  erroneous  portion,  at  least,  must  be  reversed.  Hunter 
v.  Hatch,  178 

2.  Error  working  no  injury,  not  ground  for  a  reversal. 

Even  though  there  is  error  in  refusing  to  admit  evidence,  yet,  if  the  ex- 
cluded evidence  is  general,  vague,  and  circumstantial  in  its  charac- 
ter, and  opposed  by  so  direct  and  positive  evidence  that  had  it  been 
admitted  and  acted  upon  in  disregard  of  the  positive  evidence  op- 
posed to  it,  a  new  trial  must  have  been  granted,  the  judgment  will  not 
be  reversed  on  account  of  its  exclusion.    McKichan  v.  McBean,    228 

3.  Counsel  Fees.    The  supreme  court  will  not  review  an  order  of  the 

circuit  court  granting  counsel  fees  on  the  ground  of  the  insufficiency 
of  the  amount.    See  Attorney,  2,  3.    McCulloch  v.  Murphy,         286 


PRACTICE  IN  CHANCERY. 

As  to  parties  to  actions,    see  "  Parties."    See  also  Injunctions,  Spe- 
cific Performance,  Foreclosure,  "  Equity."  t 
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1.  Pleading  in  Chancery  :    Bill  of  review;  only  the  party  injured  may  as- 

sign error  in. 
Upon  a  bill  of  review  filed  to  reverse  a  decree  in  chancery,  on  the  ground 
that  the  decree  is  void  for  want  of  service  of  process  upon,  or  appear- 
ance by,  complainant's  ancestor,  complainant  can  not  also  make  the 
point  that  there  was  no  service  upon  nor  appearance  by  other  parties. 
If  other  parties  were  not  served,  the  error  is  personal  to  them,  and 
they  only  can  complain;  complainant  has  no  concern  therewith. 
Horner  v.  Zimmerman,  14 

2.  Process  :    Service  of,  in  chancery. 

Where  the  record,  in  a  chancery  cause,  shows  a  return  of  service  indorsed 
upon  the  summons,  by  leaving  a  copy  with  the  defendant's  wife,  a 
member  of  his  family,  and  in  all  respects  formal,  that  will  be  suffi- 
cient.   Id.  14 

3.  Practice  in  Chancery:    Record  should  show  that  defendants  served 

made  answer  or  were  defaulted. 
Where  on  a  bill  of  review,  it  was  objected  that  the  record  failed  to  show 
that  a  certain  defendant  made  answer  or  was  defaulted,  and  the  record 
recited  that  another  defendant  was  defaulted  on  failure  to  answer  as 
ruled  by  the  court,  antl,  the  other  defendants  having  answered,  ad- 
mitting the  allegation  of  the  bill  of  complaint,  it  was  thereupon  or- 
dered, etc.,  that  the  same  be  taken  as  confessed  by  all  of  said  defend- 
ants, and  that  the  cause  be  referred,  etc. :  Held,  that,  although  this 
was  a  very  inaccurate  and  informal  mode  of  making  out  a  transcript 
of  a  record,  the  court  would  infer  from  it,  though  the  answers  were 
not  contained  in  the  record,  that  they  were  filed  and  were  before  the 
court;  and  that,  if  they  were  not  filed,  then  the  other  branch  of  the 
statement  must  be  the  true  one,  that  the  bill  was  taken  as  confessed 
against  all  the  defendants,  as  service  on  them  was  recited.    Id.        14 

4.  Pleading  in  Chancery:    Bills  of  Review.     What  they  must  allege. 
A  bill  of  review  must  either  deny  the  justice  of  the  demand  established 

by  the  decree  sought  to  be  reviewed,  or  the  complainant  therein  must 
allege  that  he  has  paid  it  and  the  costs,  or  give  a  reason  for  omitting 
to  do  so.     Id.  14 

5.  Same:    Objection  to,  on  this  account  must  be  made  in  court  below. 

But  in  order  to  render  available  an  objection,  that  a  bill  of  review  is  de- 
fective in  this  respect,  a  motion  must  be  made  in  the  court  below  not 
to  receive  the  bill;  and  if  the  defendant  answers  the  bill  and  goes  to 
a  hearing  upon  the  merits,  he  treats  it  as  a  bill  properly  filed,  and 
can  not  on  appeal  insist  upon  such  objection.     Td.  14 

6.  Parties  in  Chancery.    To  bill  of  review ;  intervening  creditors. 
Simple  contract  creditors  can  not  properly  be  joined  as  complainants  in 

a  bill  of  review  to  reverse  a  decree  against  their  debtor,  having  no 
status  in  a  court  of  chancery.     Id.  14 

7.  Pleading  in   Chancery:    Bill  op  Review.     Cannot  be  converted 

into  a  creditor's  bill. 
Where  a  bill  of  review  is  filed  to  reverse  a  decree  of  foreclosure,  a  bill 
cannot  be  maintained  by  parties  interpleading  and  setting  up  that 
they  are  creditors  by  a  mechanic's  lien  on  the  premises,  and  claim- 
ing a  participation  in  the  proceeds,  but  who  do  not  show  that  they 
have  any  judgments  against  the  defendant  in  the  decree.  A  bill  of 
review  must  stand  or  fall  on  its  own  merits,  and  cannot  be  converted 
into  a  cerditor's  bill.   Id.  14 
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8.  Mortgage  Foreclosure:    When  an  ordinary  decree  of  foreclosure 

may  be  converted  into  a  decree  of  strict  foreclosure.     See  Foreclos- 
ure, 1  to  3.    Horner  v.  Zimmerman,  14 

9.  Judgments  and  Decrees:    Bind  parties  and  privies. 

Where  a  second  mortgagee  is  made  a  party  to  a  bill  to  foreclose  the 
prior  mortgage,  parties  claiming  under  him  by  subsequent  assign- 
ment, though  not  made  parties  to  the  bill,  will  be  bound  by  the  pro- 
ceedings therein.    Lloyd  v.  Karnes,  62 

10.  Equity:     Consequences  of  laches  not  relieved  against. 

A  party  guilty  of  lathes,  in  protecting  his  rights  in  former  proceedings, 
is  not  entitled  to  equitable  assistance  to  enable  him  to  escape  the  con- 
sequences thereof,  as  against  one  who,  by  compliance  with  the  law, 
has  acquired  a  legal  title.    Id.  62 

11.  Same  :    Jurisdiction  once  obtained  will  be  retained  and  complete  justice 

done  between  the  parties. 
When  a  court  of  chancery  obtains  jurisdiction  of  the  subject  matter  of 
a  suit,  it  will  retain  it  to  the  end,  that  justice  may  be  done  between 
the  parties. 
Where,  therefore,  the  defendant  in  a  foreclosure  suit  set  up  in  a  cross  bill 
possession  by  the  mortgagee,  and  prayed  that  the  possession  might  be 
surrendered  to  him  as  the  owner  of  the  fee ;  and  established  the  fact  that 
he  had  the  paramount  title  to  the  premises  unaffected  by  any  equities 
on  the  part  of  the  complainant  or  other  person  :  Held,  that  he  was  en- 
titled to  a  decree  for  the  surrender  of  the  possession  to  him  without 
•the  expense  and  delay  of  an  ejectment.     Id.  62 

12.  Pleadings  and  Evidence  :    Complainant  must  recover  on  case  made  by 

bill. 

A  complainant  in  chancery  must  recover,  if  at  all,  by  the  case  made  by 
his  bill;  he  can  not  state  one  case  in  his  bill  and  make  out  a  different 
case  by  the  proofs.     Id.  62 

13.  Vacating  decree  as  to  defendant  brought  in  by  publication. 

Under  sec.  15,  ch.  21,  Revised  Statutes  of  1845  (p.  95),  where  a  defend- 
ant against  whom  a  final  decree  in  chancery  has  been  rendered  upon 
constructive  notice  by  publication,  appears  and  petitions  to  be  heard, 
touching  the  subject  matter  of  such  decree,  it  is  erroneous  at  the 
outset  to  set  aside  the  decree,  as  said  section  does  not  require  it  to  be 
set  aside,  but  only,  notwithstanding  the  decree,  that  the  party  who 
has  not  been  notified,  may  be  heard.  Said  section  seems  to  contem- 
plate only  the  filing  an  answer,  if  the  petition  so  to  do  is  allowed,  the 
decree  remaining  in  full  force.  Baker  v.  Baekus,  32  111.  79,  followed. 
Buck  v.  Beekly,  100 

14.  Same  :    Same,  not  sufficient  to  reverse  where  it  works  no  injury. 

But  although  it  is  a  technical  error  so  to  vacate  the  original  decree,  yet, 
where  it  works  no  injury,  as  where  on  the  hearing  after  the  coming 
in  of  the  defendant's  answer,  the  decree  is  set  aside  and  the  bill  dis- 
missed on  the  merits,  it  will  not  be  ground  for  reversal.    Id.  100 

15.  Petition  for  leave  to  answer,  when  to  be  heard. 

The  objection  that  the  petition  of  a  nonresident  defendant  in  chancery 
against  whom  a  decree  pro  confesso  has  been  entered,  for  leave  to  an- 
swer, was  heard  and  leave  to  answer  given  at  a  special  term  of  the  cir- 
cuit court,  is  of  no  force,  where  it  appears  that  the  cause  was  heard 
at  a  term  for  the  transaction  of  business  generally.    Id.  100 
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16.  "Witnesses  :     Who  competent  to  prow  usury 

After  the  death  of  the  creditor,  the  debtor  is  incompetent  to  prove  usury. 
Id.  100 

17.  Damages  :    Assessment  of,  upon  dissolution  of  an  injunction. 

Upon  the  dismissal  of  a  bill  and  dissolution  of  an  injunction  restraining 
the  sale  of  mortgaged  premises  under  a  power  of  sale  contained  in  a 
mortgage,  it  is  not  error  upon  the  filing  of  a  suggestion  of  damages 
by  defendant  to  allow  him  solicitor's  fees  as  damages.  The  act  o^ 
1861  expressly  authorizes  the  assessment  of  damages  on  the  dissolu 
tion  of  an  injunction  and  the  dismissal  of  the  bill.     Id.  100 

18.  Practice  upon  defaults. 

It  is  the  duty  of  a  defendant  in  chancery  to  appear  at  the  return  day  of 
the  summons,  and  to  interpose  his  defense;  and,  failing  to  do  so,  he  is 
in  default,  and  the  bill  may  be  taken  pro  confesso  against  him. 

There  is  no  law  or  rule  of  practice  which  requires  the  entry  of  a 
rule  to  answer  instanter,  before  entering  a  decree  pro  confesso.  Grob  v. 
Cushman,  119 

19.  Reference  to  hear  and  report  evidence. 

After  the  issues  in  a  chancery  cause  are  formed,  the  case  may  properly  be 
referred  to  a  master  to  hear  and  report  the  evidence.  Under  such 
reference  either  party  can  introduce  before  the  master  such  evidence 
as  he  chooses.     Id.  119 

20.  Same;  does  not  preclude  introduction  of  evidence  on  the  hearing. 

Where  there  is  a  reference  to  a  master  to  hear  and  report  the  evidence, 
the  parties  may  take  depositions  of  witnesses,  or  introduce  oral  evi- 
dence on  the  hearing,  unless  it  be  where  the  reference  is  to  state  an 
account,  when  all  the  evidence  should  be  brought  before  the  master; 
but  on  the  hearing  before  him,  it  may  be  by  deposition,  documentary 
or  oral  evidence,  or  either  or  all  these  modes  may  be  resorted  to  in 
stating  the  account.    Id.  119 

21.  Same;  evidence  taken  under,  not  affected  by  subsequent  granting  of  leave 

to  answer. 
Where,  after  the  entry  of  a  decree  pro  confesso  and  a  reference  to  a  mas- 
ter to  hear  and  report  the  evidence,  the  defendants  are  granted  leave 
to  answer,  this  does  not  affect  the  order  of  reference  or  the  master's 
report  of  the  evidence  previously  taken  by  him  thereunder.  Id.      119 

22.  No  proof  necessary  where  bill  is  taken  as  confessed. 

Where  a  bill  is  taken  as  confessed,  the  court  may  render  a  decree  and 
grant  relief  upon  the  pro  confesso  order,  without  other  or  further 
proof.    Id.  119 

23.  Allegations  of  bill,  not  admitted,  must  be  proved. 
Notwithstanding  an  answer  is  not  under  oath,  the  allegations  of  the  bill 

not  admitted  by  the  answer  must  be  proved  or  the  decree  can  not  be 
sustained.  The  failure  of  defendants  to  obey  a  subpoena,  issued  by 
the  master,  to  appear  and  testify  before  him  upon  a  reference  to  hear 
and  report  the  evidence,  does  not  amount  to  a  confession  of  the  alle- 
gations of  the  bill,  or  lessen  the  quantum  of  evidence  necessary  to 
establish  their  truth.    Id.  119 

24.  Evidence  in  chancery  must  be  preserved  in  the  record. 

The  proof  by  which  a  decree  is  supported  must  appear  in  the  record  in 
some  manner,  or  the  decree  must  find  the  facts,  not  admitted  by  the 
answer,  to  have  been  proved,  or  it  can  not  be  sustained.    Id.  119 
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25.  Power  to  issue  attachment  for  contempt. 

A  court  of  chancery  has  power  to  issue  an  attachment  for  contempt  in 
refusing  to  obey  an  order  made  conformably  to  law.  Wightman  v. 
Wightman,  167 

26.  Divorce  and  Alimony:      Enforcement   of  payment  of  alimony  by 

attachment. 
A  court  of  chancery  has  power,  in  addition  to  making  a  decree  for  ali- 
mony a  jien  on  the  lands  of  a  defendant,  which  it  would  be  without  a 
decree  to  that  effect,  to  enforce  the  decree  by  attachment  for  con- 
tempt,1 and,  if  the  defendant  remains  contumacious,  defying  the  coui% 
it  may  also  sequestrate  his  estate,  real  and  personal,  as  a  means  of 
enforcing  performance  of  the  decree. 

If  the  defendant,  so  in  contempt,  does  not  wish  to  remain  committed, 
the  act  of  June  22, 1852  (Sess.  Laws,  p.  123 ;  Scates'  Comp.  678),  has 
provided  a  sufficient  mode  by  which  he  can  relieve  himself.   Id.    167 

27.  Same. 

The  fact  that  the  agent  and  attorney  in  fact  of  the  complainant  showed 
the  defendant  no  authority,  written  or  otherwise,  to  demand  payment 
of  the  installments  of  alimony,  for  nonpayment  of  which  the  defend- 
ant was  committed,  is  of  no  importance,  when  the  defendant  did  not 
require  him  to  show  his  authority,  but  treated  him  and  his  demand 
with  indifference.     Id.  167 

28.  Constitutional  Law:    Imprisonment  for  debt. 

The  commitment  of  a  defendant  in  chancery  for  contempt  in  refusing  to 
pay  the  amount  of  a  decree  for  alimono,  is  not  an  imprisonment  for 
debt,  within  the  meaning  of  sec.  15,  art.  13,  of  the  constitution  of 
1848  (sec.  15,  art.  8,  Const,  of  1818),  and  the  laws  enacted  on  that  sub- 
ject. The  amount  found  by  such  a  decree  is  not  originally  founded 
upon  a  contract,  and  it  is  such  debts  only  from  which  the  debtor  can 
claim  exemption  from  imprisonment.    Id.  167 

29.  Parties:    To  foreclosure  bill. 

Where  a  party  in  possession  of  land  took  a  bond  for  a  quitclaim  deed 
from  another  person  (having  a  tax  title),  which  boncl  was  never  re- 
corded; and  the  obligor  in  said  bond  having  subsequently  acquired 
the  patent  title,  mortgaged  the  premises  to  complainant,  who  had 
no  notice  of  the  existence  of  said  boncl  for  a  deed :  Held,  on  a  bill 
filed  to  foreclose  said  mortgage  (one  of  the  questions  being,  whose 
was  the  superior  equity,  the  mortgagee  or  the  obligor  in  said  bond), 
that  said  obligor  was  a  proper  party  defendant.  Baker  v.  Bishop  Rill 
Colony,  264 

30.  When  the  issue  should  be  tried  by  a  jury. 

Where,  in  a  chancery  cause,  the  evidence  is  so  conflicting  and  inconclusive 
as  to  render  it  difficult  to  arrive  at  any  satisfactory  conclusion  as  to 
the  real  merits  of  the  controversy;  and  where,  the  veracity  of  wit- 
nesses being  involved,  the  manner,  intelligence  and  relation  of  the 
witnesses  to  the  case  must  have  their  proper  weight,  the  issue  should 
be  submitted  to  a  jury  for  their  determination.  Russell  v.  Paine,    350 

31.  When  the  court  may  submit  the  issue  to  a  jury. 

It  is  within  the  discretion  of  the  chancellor,  at  any  time  before  a  deci- 
sion is  arrived  at,  to  require  such  an  issue  to  be  formed  and  submitted 
to  a  jury.    Id.  350 

32.  Reinstatement  of  cause  at  a  subsequent  term,  after  its  dismissal. 
Where  a  chancery  cause  was  dismissed,  and  by  the  terms  of  the  order  of 

dismissal  the  complainant  had  leave  to  reinstate  the  cause,  upon  mak- 
Vol.  XLV.  — 42 


658  INDEX. 


ing  written  application  to  the  judge  within  thirty  days  after  the 
terra ;  and  it  nowhere  in  the  record  appeared  that  such  application 
was  not  made,  hut  at  the  term  at  which  the  cause  was  reinstated,  and 
at  all  times  during  the  progress  of  the  cause,  the  defendants  recog- 
nized it  as  a  cause  in  court:  Held,  that  the  terms  of  the  dismissal 
were  a  sufficient  answer  to  an  objection  on  appeal  to  the  reinstate- 
ment of  the  cause  at  a  subsequent  term ;  and  that  the  defendants  had, 
by  recognizing  it  as  a  cause  in  court,  waived  all  objections  to  its  being 
reinstated,  and  admitted  that  the  requisite  application  therefor  had 
been  made.   Mason  v.  Tiffany,  392 

33.  Usury:  When  a  mortgagor  and  purchaser  of  the  equity  of  redemption 

may  join  in  a  bill  for  an  accounting,  as  against  tbe  usurious  mort- 
gage, see  Usury,  12.     Volintine  v.  Fish,  462 

34.  Pleadings  and  Evidence:    Allegations  and  proofs  must  correspond. 
A  complainant  in  chancery  must  recover,  if  at  all,  upon  the  case  made 

in  his  bill.  The  allegations  and  proofs  must  correspond.  Hall  v. 
Towne,  493 

35.  Decree:    Must  conform  to  prayer. 

The  decree  must  conform  to  the  prayer  of  the  bill.  Where  the  bill  con- 
tains no  prayer  for  an  account  of  rents  and  profits,  there  can  be  no 
decree  therefor.     Id.  493 


PRACTICE  AT  LAW. 

As  to  parties  to  actions,  see  Parties. 

1.  Might  of  a  coplaintiffto  dismiss  the  suit. 

One  of  two  joint  plaintiffs  (unless  where  husband  and  wife  sue  jointly) 
has  no  power,  against  the  objections  of  the  other,  to  dismiss  a  suit, 
unless  he  can  satisfy  the  court  that  the  latter  has  no  interest  in  the 
claim,  or  that  he  is  liable  to  be  injured  by  its  further  prosecution,  and 
even  then  he  has  no  such  right,  if  his  coplaintiff  shall  indemnify 
him  against  loss.     Winslow  v.  Newlan,  145 

2.  In  Supreme   Court:     Refusal  so   to  dismiss  can  not  be  assigned  as 

error  by  defendant. 
Where  the  court  refuses  the  motion  of  a  co-plaintiff  to  dismiss  the  suit, 
this  can  not  be  assigned  as  error  by  the  defendant.    Id.  145 

3.  Exceptions  must  be  taken  and  preserved  in  the  record. 

The  ruling  of  the  court  below  upon  the  competency  of  a  witness  will  no 
be  reviewed  by  the  appellate  court,  unless  an  exception  was  taken 
thereto  and  preserved  in  the  record.    Id.  145 

4.  Objections  to  depositions,  when  to  be  taken. 

It  is  too  late  to  object  to  mere  matters  of  form  in  depositions,  as  to  the 
sufficiency  of  the  notice,  on  the  trial.  To  permit  such  a  practice 
would  be  to  entrap  the  party  offering  them. 

If  formal  objections  to  depositions  exist,  they  should  be  taken  and 
settled  on  exception  before  the  trial,  so  that  if  they  are  sustained,  the 
party  in  whose  favor  they  were  taken,  may  otherwise  procure  the  evi- 
dence of  the  witness  on  the  trial,  or  retake  his  deposition. 

Only  objections  to  the  substance  or  pertinency  of  evidence  taken 
by  deposition,  can  be  taken  at  the  trial.    Id.  145 
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5.  Torts:    Recovery  may  be  had  against  one  or  more  of  several  defendants. 
It  is  a  well  settled  rule  in  actions  for  torts,  that,  in  an  action  against  sev- 
eral, the  plaintiff  can  recover  against  as  many,  and  only  such,  defend- 
ants, as  he  proves  to  be  guilty.    If  several  are  sued  in  the  same  action, 
they  cannot  be  charged  in  the  declaration  otherwise  than  jointly.   Id. 

145 

PROBATE  COURT. 

See  Administration  on  Estates  ;  Wills,  etc. 


PROCESS. 

1.  Service  of  upon  corporations;  should  not  be  sent  to  a  foreign  county. 
Under  the  statute  respecting  the  service  of  process  on  corporations,  and 

providing  that,  in  all  suits  against  any  incorporated  company,  process 
shall  be  served  upon  the  president  of  such  company,  if  he  reside  in 
the  county  in  which  suit  is  brought;  and  if  he  be  absent  from  the 
county  in  which  suit  is  brought,  or  does  not  reside  therein,  then  the 
summons  shall  be  served  by  leaving  a  copy  thereof  with  any  clerk, 
cashier,  secretary,  engineer,  conductor,  or  any  agent  of  such  company 
found  in  the  county,  etc. ;  where  the  action  was  brought  in  the  county 
where  the  plaintiff  resided,  and  in  which  the  contract  was  entered 
into,  against  a  corporation  whose  principal  office  was  in  another 
county,  in  the  latter  of  which  process  was  served  upon  the  president 
of  the  corporation:  Held,  that  it  was  not  competent  for  the  plaintiff 
to  send  the  process  to  a  foreign  county,  and  that  the  court  did  not 
thereby  acquire  jurisdiction.    Stephenson  Ins.  Co.  v.  Dunn,  211 

2.  Proper  mode  of  service  in  such  case. 

The  proper  mode  of  proceeding  in  such  case  would  have  been  to  sue  out 
the  process  to  the  county  of  the  plaintiff's  residence,  and,  if  the  pres- 
ident of  the  defendant  company  did  not  reside  there,  or  could  not  be 
found  there,  then  to  serve  it  upon  any  agent  of  the  company  found 
there,  and  a  proper  return  that  the  president  of  the  company  did  not 
reside  in,  and  could  not  be  found  in  the  county,  and  of  the  service 
made  upon  the  agent  of  the  company,  naming  him,  would  have  given 
the  court  jurisdiction.  The  Peoria  Ins.  Go.  v.  Warner,  28  111.  429,  ap 
proved.    Id.  211 

PROFITS. 

Speculative  Profits  not  recoverable.  See  Measure  op  Damages,  14. 
Greene  v.  Williams,  206 

PROMISSORY  NOTES. 

1.  A  plea  of  denial  of  cancellation  of  the  revenue  stamp  is  a  denial  of 
execution,  and  must,  if  necessary  at  all,  be  verified  under  oath,  or  the 
note  with  proper  revenue  stamp  purporting  to  be  properly  canceled, 
will  be  admitted  in  evidence.  See  Pleadings  at  Law,  3.  Latham 
v.  Smith,  25 

2.  Fraud  and  Circumvention:     In  obtaining  a  note,  what  constitutes. 
The  terms,  fraud  and  circumvention  (the  latter  of  which  seems  to  be 
nearly,  if  not  quite,  synonymous  with  the  former),  used  in  the  11th 
section  of  the  chapter  of  the  revised  statutes  of  1845,  entitled  "  Nego- 
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tiable  Instruments"  (p.  386),  declaring  that  if  used  in  obtaining  the 
making  or  execution  of  any  of  the  instruments  designated,  of  which 
a  note  is  one,  such  fraud  or  circumvention  may  be  pleaded  in  bar  to 
any  action  to  be  brought  on  any  such  instrument  so  obtained,  whether 
brought  by  the  party  committing  such  fraud  or  circumvention,  or  by 
any  assignee  of  such  instrument, —  relate  to  fraud  or  covin  in  the  ob- 
taining of  the  instrument  itself,  and  not  to  the  consideration  upon 
which  it  is  based.  They  do  not  signify  fraud  relating  to  the  quality, 
quantity,  value  or  character  of  the  consideration  that  moves  the  con- 
tract, but  such  a  trick  or  device  as  induces  the  giving  of  one  charac- 
ter of  instrument  under  the  belief  that  it  is  another  of  a  different  char- 
acter; such  as  giving  a  note  or  other  agreement  for  one  sum  or 
thing,  when  it  is  for  another  sum  or  thing;  or  as  giving  a  note 
under  the  belief  that  it  is  a  receipt.    Id.  25 

3.  Same.    Misrepresentation  as  to  legal  effect  of  the  instrument  not  fraud 

or  circumvention. 
When,  therefore,  the  misrepresentations  related  to  the  legal  effect  of  the 
instrument,  and  not  to  the  form  of  the  note,  the  payee  saying  that  it 
was  not  a  note,  and  could  not  be  so  considered  until  a  revenue  stamp 
was  attached,  and  the  property,  for  which  it  was  given,  delivered; 
and  there  was  no  pretense  that  the  maker  did  not  know  the  amount 
specified  in  it,  or  the  person  to  whom,  or  the  time  when,  it  was  paya- 
ble :  Held,  that  this  was  not  such  fraud  or  circumvention  as  avoided 
the  note  in  the  hands  of  an  innocent  holder,  taking  it  by  assignment 
before  its  maturity.     Id.  25 

4.  Failure  of  Consideration  of  notes  for  purchase  money  does  not 

exist  if  vendee  has  got  possession  under  his  purchase,  and  has  not 
been  vested,  though  vendor  has  no  title.  See  Vendor  and  Vendee, 
2  to  4.     Vining  v.  Leeman,  246 

5.  Fraud  and  circumvention. 

Under  the  11th  section  of  the  statute  regulating  negotiable  instruments 
(Rev.  Stat.  1845,  386),  providing  that  ''if  any  fraud  or  circumvention 
be  used  in  obtaining  the  making  or  executing  of  any  of  the  instru- 
ments aforesaid  [notes,  bonds,  bills,  etc.],  such  fraud  or  circumven- 
tion may  be  pleaded  in  bar  to  any  action  brought  on  such  instrument 
so  obtained,  whether  such  action  be  brought  by  the  party  committing 
such  fraud  or  circumvention,  or  any  assignee  or  assignees  of  such 
instrument,"  the  fraud  that  will  render  a  promissory  note  void  as 
against  a  bona  fide  indorsee,  must  relate  to  the  execution  of  the  instru- 
ment itself,  and  not  to  the  consideration.  A  false  representation  as 
to  the  amount  or  other  terms  of  the  instrument,  or  of  its  nature  and 
character,  is  what  was  intended  by  the  statute.    Shipley  v.  Carroll,  285. 

6.  Same. 

Where,  therefore,  in  an  action  by  the  indorsee  against  the  maker  of  a 
promissory  note,  the  defendant  pleaded  that  the  note  was  written  and 
signed  by  him  simply  as  a  matter  of  amusement,  and  in  the  presence 
of  the  payee,  without  any  design  of  delivering  the  same  to  him,  and 
that  the  payee  stole  and  carried  away  the  same  from  the  possession  of 
the  defendant:  Held,  that  this  did  not  constitute  fraud  and  circum- 
vention so  as  to  avoid  the  same  as  against  the  bona  fide  assignee.     Id. 

285 

7.  Bona  fide  holder  of  stolen  note ;  rule  at  common  law. 

The  innocent  holder  for  value,  of  negotiable  paper,  indorsed  before  its 
maturity,  is  protected  under  the  rules  of  the  common  law,  although 
the  instrument  may  have  been  stolen  or  otherwise  wrongfully  put 
into  circulation.   Id.  285 
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8.  Presumption  as  to  bona  fides  of  indorsee. 

The  established  doctrine  as  to  negotiable  paper  is,  that  the  indorsee  of 
a  note,  in  the  absence  of  proof  to  the  contrary,  is  presumed  to  have 
taken  it  in  the  due  course  of  trade,  before  maturity,  for  value  and 
bona  fide.  A  person  questioning  the  fairness  of  the  transaction,  to 
defeat  a  recovery,  must  prove  that  it  was  not  for  value,  or  that  it  was 
made  for  a  fraudulent  purpose.    Depuy  v.  Schuyler,  306 

9.  Indorsement  without  date  presumed  to   have  been  made  before  maturity. 
Where  the  indorsement  of  a  promissory  note  is  without  date,  the  pre- 
sumption of  law  is,  that  it  was  made  before  the  note  became  due.    Id. 

306 

10.  Fraud  and  circumvention. 

As  against  a  bona  fide  indorsee  of  a  promissory  note,  before  maturity, 
the  maker  can  only  show  to  defeat  a  recovery,  that  the  original 
execution  of  the  note  was  obtained  by  fraud  and  circumvention.    Id. 

306 

11.  Same. 

The  fraud  and  circumvention  which  will  defeat  a  recovery  upon  a  prom- 
issory note  at  the  suit  of  a  bona  fide  indorsee,  before  maturity,  must 
consist  in  obtaining  the  making'  or  executing  the  note,  and  not  in 
relation  to  the  consideration.    Id.  306 

12.  Conditional  Due  Bill.    As  to  when  it  becomes  due,  if  dependent 

on  the  foreclosure  of  a  mortgage  and  the  latter  is  barred  by  a  home- 
stead right,  see  Contracts,  21.    Stout  v.  Hill,  326 


PUBLIC  HEALTH. 

1.  Monopoly.    An  ordinance  of  the  city  council  of  the  city  of  Chicago, 

which  under  pretense  of  promoting  public  health  requires  all  the 
animals  slaughtered  for  consumption  and  not  for  packing  purposes 
to  be  slaughtered  on  one  lot,  owned  by  one  man,  and  leaves  no  com- 
petition in  the  business  of  furnishing  and  renting  lots  for  that  pur- 
pose, is  in  restraint  of  trade,  and  void,  as  needlessly  invading  private 
property  and  creating  a  monopoly.  See  Municipal  Corporations, 
1  to  6.     City  of  Chicago  v.  llumpf,  90 

2.  Board  of  Health  _  op  Chicago  :    May  appoint  sanitary  inspectors. 
The  board  of  health  created  by  the  act  of  1867  has  power  to  appoint  san- 
itary inspectors,  as  agents  or  officers,  to  aid  in  carrying  into  effect 
the  objects  for  which  the  law  was  passed.    Kimball  v.  People  ex  rel. 
Jones,  297 

2.  Provisions  of  the  Act. 

The  first  section  of  said  act  conferred  on  said  board  such  powers  and 
duties  as  may  be  necessary  to  promote  or  preserve  the  safety  or  health 
of  the  city  of  Chicago,  or  improve  its  sanitary  condition ;  and  the 
second  section  of  which  authorized  said  board  of  health  to  enact 
such  by-laws,  rules  and  regulations  as  it  may  deem  advisable  in  har- 
mony with  the  provisions  of  said  act  and  all  acts  the  object  of  which 
is  to  promote  and  preserve  the  health  and  safety  and  sanitary  con- 
dition of  the  city,  not  inconsistent  with  the  constitution  or  laws  of 
this  state,  for  the  regulation  of  the  action  of  the  board,  its  officers  and 
agents,  in  the  discharge  of  their  duties,  and  for  the  regulation  of  the 
citizens  or  public.   Id.  297 
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PUBLICATION. 

1.  Practice.    The  decree  entered  on  service  by  publication  stands,  while 

defendant  is  allowed  to  come  in  and  defend.  See  Practice  in  Chan- 
cery, 13  to  15.    Buck  v.  Beekly,  100 

2.  Thirty  Days'  Notice.     A  notice  published  on  22d  of  March  for  21st 

April,  misdescribing  the  date  of  the  mortgage  in  its  first  publication, 
but  correct  in  the  subsequent  publications,  is  not  a  publication  for 
thirty  days.    See  Mortgages,  17.    Hall  v.  Towne,  493 

PURCHASER. 

Bona  fide  purchaser  without  notice  of  personal  property  subject  to  a 
chattel  mortgage,  but  which  the  mortgagee  has  permitted  to  be  sold 
and  so  mingled  with  the  other  property  of  the  vendee  as  to  be  undis- 
tinguishable  therefrom,  will  be  protected  in  his  purchase  from  such 
vendee.    See  Chattel  Mortgage,  1.    Brandt  v.  Daniels,  453 

RAILWAYS. 

1.  Railroads  :     When  duty  to  fence  line  of  road,  and  keep  the  fence  in  re- 

pair, attaches. 
Where  a  railway  company  has  not  been  in  operation  six  months,  the 
company  is  under  no  obligation,  either  to  build  a  fence  along  the 
line  of  its  road,  or  to  keep  in  repair  one  already  built  by  it.    T.  P.  & 
W.  R.  Co.  v.  Miller,  42 

2.  Bonds  issued  by  Counties  in  aid  of;  validity  of.    See  Elections,  1 

to  3 ;  SupWs  Mercer  County  v.  Hubbard,  139.  Same,  4  to  6.  People 
ex  rel.  Prettyman  v.  JSup'rs  Logan  County,  162 

3.  Injuries  to  Passengers.     In  an  action  against  a  city  railway  com- 

pany whose  passenger  was  injured  by  collision  of  a  steam  railway 
train  with  the  city  railway  car,  induced  by  a  wrong  signal  made  to 
the  conductor  and  driver  of  the  city  railway  car  by  the  flagman  ap- 
pointed by  the  steam  railway  company  to  stand  at  the  crossing  and 
warn  cars  and  vehicles  when  to  pass;  a  judgment  against  the  city 
railway  company  was  reversed,  on  the  ground  that  the  flagman  was 
not  the  agent  of  the  city  railway  company,  and  an  instruction  to  the 
effect  that  he  was  such  agent  had  misled  the  jury.  See  Master  and 
Servant,  1,  2.     Chicago  City  Ry  Co.  v.  Volk,  175 

4.  Negligence:    Liability  for  injuries  caused  by  defective  construction 

of  road,  etc. 
A  railroad  corporation  is  bound  to  furnish  to  its  servants  safe  materials 
and  structures ;  and  if,  from  the  defective  construction  of  the  road  and 
its  appurtenances,  its  culverts  and  bridges,  an  injury  is  sustained  by 
one  of  its  servants,  who  (as  a  fireman  of  the  company)  did  not  con- 
tract with  reference  to  such  defective  construction,  which  could  not 
be  discovered  by  him  by  the  exercise  of  ordinary  precaution  and 
prudence,  the  company  will  be  liable.  C.  &  N.  W.  B.  B.  Co.  v.  Swett,  197 

5.  Same. 

The  obligation  of  a  railroad  company  to  provide  safe  materials  and 
structures  is  permanent,  and  cannot  be  avoided  by  the  delegation  of 
the  power  or  authority  to  any  other  or  number  of  persons ;  for  its  under- 
taking with  its  servants  is  direct,  that  it  will  furnish  suitable  and 
safe  materials  and  structures.     Id.  197 
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6.  Same;  default  of  fellow  servant  no  defense  in  such  case. 

In  an  action  against  a  railroad  company  to  recover  damages  for  the 
death  of  a  fireman  employed  on  the  road,  occasioned  by  accident 
arising  from  the  defective  construction  of  the  road,  the  fact  of  negli- 
gence or  default  on  the  part  of  his  coemployees  cannot  be  shown  as 
a  defense.    Id.  197 

7.  Same;  duty  to  keep  road,  etc.,  in  repair. 

It  is  the  duty  of  a  railroad  company  to  keep  its  road  and  works  and  all 
portions  of  the  track  in  such  repair,  and  so  watched  and  tended,  as 
to  insure  the  safety  of  all  who  may  lawfully  be  upon  them,  whether 
passengers  or  servants,  or  others.  If  the  company  fails  in  this 
respect,  its  employees  not  knowing  the  defects,  and  not  contracting 
with  express  reference  to  them,  the  company  will  be  held  liable  for 
such  injuries  as  their  employees  may  suffer  thereby.     Id.  197 

8.  Same;  liability  to  employees  for  failure  to  keep  road  in  repair. 

One  employed  by  a  railway  company  to  assist  in  moving  the  train  (e.  g.  as 
a  fireman),  is  not  required  to  know  whether  the  road,  its  culverts  and 
bridges,  have  been  properly  constructed  or  not,  atod  he  has  a  right  to 
rely  upon  the  implied  undertaking  of  his  employers  that  they  have 
been  properly  constructed  and  are  safe  for  the  passage  of  trains,  and 
that  his  superiors  will  exercise  all  the  diligence  necessary  to  keep 
theoi  in  repair.     Id.  197 

9.  Liability  of  master  for  injury  occasioned  by  one  servant  to  another. 

The  principle  that  the  master  is  not  responsible  for  injury  occasioned 
by  one  servant  to  another,  is  only  applicable  where  the  injury  com- 
plained of  happens  without  the  fault  of  the  master,  either  in  the  act 
which  caused  the  injury,  or  in  the  employment  of  the  person  who 
caused  it.    Id.  197 

10.  Measure  op  Damages:    In  cases  of  negligence  causing  death;  assess- 

ment of  must  be  based  on  the  evidence. 

In  an  action  against  a  railroad  company  for  negligently  causing  the 
death  of  a  fireman  engaged  on  the  road,  an  instruction  to  the  jury 
upon  an  inquest  of  the  damages,  that  it  was  proper  for  them  to  exer- 
cise their  own  judgment  as  to  the  amount  of  damages  that  the  plaintiff 
was  entitled  to  recover,  from  the  facts  proved  and  from  their  own 
experience  with  mankind,  is  erroneous,  as  it  seems  to  give  a  license 
to  the  jury  to  be  influenced  in  their  finding  by  something  else  than 
the  evidence  in  the  cause,  namely,  their  own  experience  with 
mankind.     Id.  197 

11.  Same  :    Same;  a  limit  should  be  prescribed. 

So,  also,  in  such  a  case,  it  is  error  to  instruct  the  jury  that  they  are  not 
limited  to  the  assessment  of  damages  for  the  actual  present  loss  that 
may  be  proved,  but  may  go  further,  and  compensate  for  the  relative 
injury  with  reference  to  the  future,  and  may  compensate  for  pecun- 
iary injuries,  present  and  prospective.  Some  limit  should  be  pre- 
scribed within  which  the  jury  should  be  confined,  and  such  an 
instruction  is  too  general  and  indefinite.     Id.  197 

12.  Same  :    Mule  laid  down  for  cases  of  death  caused  by  negligence. 
Where  the  death  of  a  person  is  caused  by  the  wrongful  act,  default,  or 

neglect  of  another,  if  the  next  of  kin  are  collateral  kindred  of  the 
deceased,  and  have  not  beenreceivino;  from  him  pecuniary  assistance, 
and  are  not  in  a  situation  to  require  it,  only  nominal  damages  can  be 
given,  no  matter  how  near  such  collateral  relationship  may  be. 
If,  on  the  other  hand,  the  next  of  kin  have  been  dependent  on  the 
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deceased  in  whole  or  in  part  for  their  support,  no  matter  how  remote 
the  relationship,  there  has  been  a  pecuniary  loss  for  which  damages 
must  be  given. 

So,  also,  if  the  deceased  was  a  minor  and  leaves  parents  entitled  by- 
law to  his  services.  G.  &  A.  B.  B.  Co.  v.  Shannon,  43  111.  338,  followed. 
Id.  197 

13.  Same:    In  such  cases  the  exact  amount  is   largely  left  to  the  jury; 

solatium. 

While  compensation  for  pecuniary  loss  is  the  basis  of  the  action,  the  exact 
amount  must  necessarily  be  largely  left  to  the  jury,  to  be  controlled 
by  the  sound  discretion* of  the  court,  since  it  is  impossible  to  deter- 
mine with  any  certainty  the  pecuniary  value  of  a  life  to  those  who 
have  been  dependent  on  the  deceased  when  living.  But  nevertheless 
the  pecuniary  loss,  taking  into  view  all  the  circumstances,  must  be 
kept  in  view,  as  the  only  proper  basis  of  the  verdict.  Nothing  is  to 
be  allowed  by  way  of  solatium.    Id.  197 

14.  Same  :    Disposition  of  deceased  to  contribute  to  support  of  his  mother, 

immaterial. 

In  such  a  case  it  is  error  to  instruct  the  jury  that  they  may  consider  the 
disposition  manifested  by  the  deceased  to  contribute  to  the  support 
of  his  mother.  The  only  question  in  such  a  case  is,  did  he  help  her, 
was  he  bound  to  do  so,  and  what  does  she  lose  in  this  respect  by  his 
death?    Id.  197 

15.  Same  :     When  nominal  damages  only  should  be  allotted. 

In  such  a  case,  an  instruction  that,  if  the  jury  find  that  the  next  of 
kin  of  the  deceased  were  not  dependent  upon  him  for  their  support 
in  whole  or  in  part,  then  only  nominal  damages  can  be  awarded,  is 
correct.    Id.  197 

KECORDS. 

1.  A  judgment  creditor,  redeeming  from  a  prior  foreclosure  of  sale,  will 

not  be  affected  with  notice  of  a  prior  unrecorded  deed,  nor  of  an  un- 
recorded assignment  of  the  certificate  of  purchase  to  a  second  mort- 
gagee.   See  Redemption,  5.    Lloyd  v.  Karnes,  62 

2.  Constitutional  Law  :    Legislative  control  over  public  records. 

The  legislature  has  the  undoubted  power  to  authorize  any  person  it  may 
see  proper,  to  have  free  access  to  a  recorder's  office  for  the  purpose 
of  transcribing  the  records  for  such  purposes  as  it  deems  the  public 
interests  to  require,  and  the  recorder  has  no  exclusive  vested  right 
to  make  copies  of  the  records,  beyond  the  reach  of  legislative  en- 
actment.   Silver  v.  People  ex  rel.  Whitmore}  224 

3.  Same:    Same. 

Where,  therefore,  the  legislature,  by  the  act  of  February  12,  1855,  au- 
thorized the  board  of  supervisors  of  Grundy  county  (which  was  for- 
merly a  part  of  La  Salle  county)  to  provide  suitable  books,  and  to 
cause  to  be  transcribed  therein  such  portion  of  the  records  of  La 
Salle  county  as  relate  to  lands  embraced  within  the  limits  of  Grundy 
county,  and  to  employ  a  suitable  person  to  transcribe  said  records: 
Held,  that  the  right  of  such  person  to  have  access  to  the  office  and 
books  of  the  recorder  of  La  Salle  county  for  such  purpose,  though 
not  given  in  express  terms,  was  given  by  the  plainest  implication; 
that  the  recorder  of  La  Salle  county  had  no  right  to  refuse  such  per- 
son access  to  his  office  and  records,  for  such  purpose,  and  that  man- 
damus lay  to  compel  him  to  grant  access  thereto.    The  objection  that 
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respondent  had  given  bond  for  the  safe  keeping  of  his  records  was 
regarded  as  of  no  weight,  as  he  would  not,  under  the  law,  be  respon- 
sible for  the  acts  of  the  agent  of  Grundy  county.    Silver  i>.  People, 

224 

4.  Bona  fide  Purchasers  :  Protected  against  prior  unrecorded  convey- 
ance. 
A  purchaser  of  land  at  a  sale  thereof  under  a  fee  bill  for  costs,  without 
notice  of  a  prior  unrecorded  deed  of  the  land,  will  be  protected  as 
against  such  deed.  The  court  will  not  in  such  case  go  behind  the 
judgment  to  ascertain  out  of  what  the  controversy  arose.  It  is  suffi- 
cient that  the  purchaser  is  enabled  to  show  a  valid  judgment  under 
which  the  land  was  sold,  and  it  is  the  settled  rule  of  this  state,  that 
judgment  creditors  are  within  the  protection  of  the  23d  section  of  the 
conveyance  act  (Rev.  Stat.  1845,  108),  and  stand  as  purchasers,  and 
are  to  be  regarded  as  such.    McFadden  v.  W  orthington,  363 

RECOUPMENT. 

Acceptance,  by  the  owner  of  a  building  erected  under  a  contract,  does 
not  preclude  him  from  recouping  in  an  action  for  the  contract  price, 
the  damages  sustained  by  the  failure  to  complete  the  work  in  time 
or  according  to  the  specifications.  See  Contracts,  12.  Adlard  v. 
Muldoon,  193 

REDEMPTION. 

1.  By  judgment  creditor  of  mortgagor,  from  tlie  master's  sale. 

Millon,  the  assignee  of  a  second  mortgage,  upon  the  rendition  of  a  de- 
cree foreclosing  the  first  mortgage  upon  the  premises,  to  which  he  was 
made  a  party,  procured  an  assignment  of  such  decree  to  himself. 
Millon  subsequently  quitclaimed  the  premises  to  Karnes,  and  upon 
the  premises  being  subsequently,  on  the  17th  of  Sept.  1863,  sold  under 
said  decree,  purchased  the  same,  and  also  on  the  23d  of  that  month, 
assigned  the  certificate  of  purchase  to  Karnes,  who  recorded  neither 
the  said  deed  nor  the  certificate,  nor  the  assignment  hereof,  and  did 
not  redeem  from  said  sale.  Lloyd  recovered  judgment  against  the 
mortgagor  at  the  October  term,  1864,  of  the  court  below,  and  on  the 
12th  of  October,  1864,  levied  his  execution  on  the  mortgaged  premises, 
redeemed  the  same  from  the  master's  sale  by  paying  the  amount  of 
Millon's  bid  with  interest,  received  and  recorded  his  certificate  of 
redemption,  had  the  premises  sold  under  his  execution,  himself  be- 
came the  purchaser,  and  received  a  sheriff's  deed  therefor:  Held, 
that  Lloyd  by  his  redemption  acquired  a  paramount  title  to  the  prem- 
ises, which  was  a  bar  to  a  bill  filed  by  Karnes  for  the  foreclosure  of 
said  second  mortgage.  The  mortgagor  not  having  conveyed  away 
his  equity  of  redemption,  Lloyd  had  a  right  to  redeem  the  premises 
as  against  Karnes,  the  assignee  of  the  certificate  of  purchase.  Lloyd 
v.  Karnes,  62 

2.  Mere  assignment  of  certificate  of  purchase  to  subsequent  mortgagee,  not 

a  redemption. 
Where  the  assignee  of  a  second  mortgage  purchases  and  takes  an  assign- 
ment of  the  certificate  of  purchase  issued  upon  a  sale  by  the  master 
under  a  decree  for  the  foreclosure  of  a  prior  mortgage,  the  mere 
assignment  to  him  of  the  certificate  of  purchase  does  not  effect  a  re- 
demption of  the  premises  from  such  former  sale.  In  order  to  effect 
a  redemption  and  annul  such  sale,  he  should  have  redeemed  in  the 
manner  pointed  out  in  the  statute  and  have  recorded  his  certificate 
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of  redemption;  and  not  having  done  so,  he  can  not,  upon  a  bill  filed 
by  him  to  foreclose  his  second  mortgage,  set  up  such  assignment  as 
a  redemption  and  defeat  the  superior  rights  acquired  by  a  junior 
judgment  creditor  of  the  mortgagor  who  has  redeemed  in  the  manner 
prescribed  by  statute  and  become  the  purchaser  at  the  sale  under  his 
execution.    Id.  62 

3.  Judgment  creditor,  redeeming  under  the  statute,  need  not  pay  the  un- 

satisfied balance  over  the  amount  of  the  bid. 
Where  such  judgment  creditor  redeems  from  the  sale  upon  the  forclos- 
ure  of  the  prior  mortgage,  by  paying  the  amount  of  the  bid  with 
interest,  as  prescribed  by  statute,  it  is  immaterial  that  such  sale  did 
not  satisfy  the  mortgage;  and  the  judgment  creditor  is  not  required 
to  pay  the  unsatisfied  balance,  in  order  to  render  his  redemption 
complete,  as  against  a  second  mortgagee  seeking  a  foreclosure.  Hav- 
ing complied  with  the  statute,  and  not  seeking  the  aid  of  equity  to 
redeem,  he  can  only  be  required  to  do  what  the  statute  prescribes. 
Id.  "  62 

4.  Same  :    How  to  be  proved. 

Where  a  sale  of  land  has  been  made  under  a  foreclosure  decree,  the  certifi- 
cate of  purchase  can  not  be  used  by  the  assignee  thereof,  being  a  second 
mortgagee,  as  proof  of  a  redemption.  A  certificate  of  purchase  is  no 
evidence  of  a  redemption,  but  is  authority  merely  to  demand  a  deed, 
if  the  property  is  not  redeemed,  or  to  receive  the  redemption  money 
if  redeemed.     Id.  62 

Competent  evidence  of  redemption  is  an  instrument  in  writing  under 
the  hand  and  seal  of  the  officer  receiving  the  redemption  money, 
which  must  be  recorded  in  the  recorder's  office  of  the  proper  county, 
in  the  same  manner  as  other  writings  affecting  the  title  to  real  estate. 
Id.  62 

5.  Record  op  Deeds:    Notice. 

A  subsequent  judgment  creditor  redeeming  from  a  prior  foreclosure  sale, 
will  not  be  affected  with  notice  of  a  prior  unrecorded  deed  of  the 
premises,  nor  of  an  unrecorded  assignment  of  the  certificate  of  pur- 
chase to  a  second  mortgagee ;  and  in  the  absence  of  proof  of  knowl- 
edge of  such  assignment,  it  should  not  be  admitted  in  evidence  in  a 
foreclosure  suit,  brought  by  such  second  mortgagee,  as  against  such 
judgment  creditor.     Id,  62 

6.  Conveyance  ;  Redemption  :     What  passes  by  a  quitclaim  deed,  and  its 

effect  upon  right  of  redemption. 
Where  the  assignee  of  a  second  mortgage  takes  an  assignment  of  a  decree 
foreclosing  the  first  mortgage  and  ordering  a  sale,  and  subsequently 
quitclaims  the  premises  to  another,  such  conveyance  conveys  noth- 
ing more  than  the  interest  held  by  the  grantor  as  mortgagee,  and  as 
assignee  of  a  mortgagee,  and  affects  no  equity  of  redemption  of  the 
mortgagor  or  of  any  judgment  creditors.    Id.  62 

7.  Notice:    Extent  of  from  possession  of  premises. 

The  possession  of  the  mortgaged  premises  by  a  second  mortgagee,  being 
also  the  assignee  of  a  certificate  of  purchase  of  the  premises  at  a  sale 
thereof  under  a  decree  foreclosing  a  prior  mortgage,  is  notice  only  of 
the  title  he  has,  which  is  that  of  mortgagee  and  assignee  of  such  cer- 
tificate of  purchase,  and  of  nothing  more.    Id.  62 

8.  Junior  judgment  creditor  not  a  party  to  foreclosure  suit,  not  barred. 
The  assignee  of  the  junior  lien  of  a  judgment  creditor,  which  had  at- 


INDEX.  667 


taclied  to  mortgaged  premises  before  the  commencement  of  a  suit  to 
foreclose  the  prior  mortgage,  to  which  such  assignee  is  not  a  party, 
is  not  by  the  decree  precluded  from  redeeming  from  the  sale  under 
the  decree.     Grob  v.  Gushman,  119 

9.  When  purchaser  fraudulently  bids  more  than  the  amount  due. 
Where,  for  the  purpose  of  defrauding  a  junior  judgment  creditor,  the 
purchaser  at  a  sale  under  a  decree  foreclosing  a  prior  mortgage,  bids 
off  the  property  for  more  than  the  amount  due  by  the  decree,  with 
costs,  such  junior  judgment  creditor,  by  establishing  the  fraud,  will 
be  entitled  to  redeem  from  the  prior  sale  by  paying  the  same  sum  of 
money  he  would  have  been  required  to  pay,  had  the  property  been 
sold  for  the  amount  of  the  decree  and  costs.    Id.  119 

10.  In  what  court  bill  for,  must  be  filed. 

Where  the  complainant,  in  a  bill  to  redeem  from  a  sale  under  a  decree 
foreclosing  a  prior  mortgage,  is  not  made  a  party  to  such  suit,  any 
court  of  equity  having  jurisdiction  may  entertain  his  bill,  and  he  is 
not  limited  to  the  court  in  which  the  decree  of  foreclosure  was  ren- 
dered.   Id.  119 

11.  Deed  and  bond  to  reconvey  treated  as  a  mortgage,  when  designed  only 

to  secure  a  debt,  and  grantor  entitled  to  redeem  on  paying  the  debt, 
when  ?    See  Mortgages,  3,  4.    Hunter  v.  Hatch,  178 

12.  From  Mortgage.    Right  of  assignee  of  mortgagor  of  equity  under  a 

bond  for  a  deed,  to  redeem.  See  Mortgages,  7.  Baker  v.  Bishop 
Hill  Colony,  264 

REFERENCE. 

To  Master  to  hear  and  report  evidence;  for  practice  upon.     See  Prac- 
tice in  Chancery,  9  to  15.    Grob  v.  Gushman,  119 


REPLEVIN. 

1.  Lies,  without  demand,  for  stock  illegally  detained,  for  entering  through 

a  defective  outside  fence.    See  Fences,  2  to  5.  Stoner  v.  Shugart,  76 

2.  Verdicts  in:  "Not  guilty." 

Where,  in  replevin,  the  defendant  pleaded  non  cepit;  non  detinet;  that 
the  goods  were  not  the  property  of  the  plaintiff;  property  in  defendant ; 
and  property  in  third  persons ;  and  the  verdict  of  the  jury  was :  "  We, 
the  jury,  find  the  issues  for  the  defendant:  "  Held,  that  this  verdict 
was  not  the  same  as  "  not  guilty,"  but  was  a  finding  of  all  the  issues 
in  the  case  for  the  defendant.     Underwood  v.  White,  437 

3.  Same. 

The  verdict  of  "  not  guilty  "  in  an  action  of  replevin  is  not  responsive  to 
any  issue,  but  that  defendant  has  not  taken  or  detained  the  property. 
Id!  P         437 

4.  What  verdict  entitles  defendant  to  a  return  of  the  property. 

Where  the  verdict  of  the  jury  is:  "  We,  the  jury  find  the  issues  for  the 
defendant,"  among  which  is  an  issue  on  the  plea  of  property  in  the 
defendant,  the  defendant  is  entitled  to  be  restored  to  the  possession 
of  the  property.    Id.  437 
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5.  Same. 

Where  the  issue  is  non  cepit,  and  it  is  found  for  the  defendant,  he  is  not 
entitled  to  a  return,  but  it  is  otherwise  when  the  right  of  property  is 
in  issue  by  traversing  the  plaintiff's  right  or  pleading  property  in 
another.    Id.  437 


RESCISSION. 

Of  Contracts.  Power  of  broker  to  sell  does  not  include  power  to 
rescind  sale  except  by  special  custom.  See  Agency,  2  to  12.  Sala- 
din  v.  Mitchell,  79 

RESPONDEAT  SUPERIOR. 

See  Master  and  Servant,  1,  2.    Chicago  City  R >y  Co.  v.  Volk,  175 

Railways,  4  to  15.     Chicago  &  Northwestern  R.  R.  Co.  v.  Swett,  197 

Negligence,  2  to  4.    Lamparter  v.  Wallbaum,  444 

Negligence,  5  to  10.    Schwartz  v.  Gilmore,  455 

RESTRAINT  OF  TRADE. 

City  ordinance  requiring  the  slaughtering  of  all  animals  for  consump- 
tion, except  for  packing  purposes,  to  be  done  on  one  lot,  belonging 
to  one  owner,  held  void  as  being  in  restraint  of  trade,  but  not  if  the 
competition  in  the  business  of  renting  and  furnishing  slaughtering 
room  and  implements  on  said  lot  is  thrown  open  to  all.  See  Muni- 
cipal Corporations,  1  to  6.    City  of  Chicago  v.  Rumpf  90 

SALES  OF  PERSONAL  PROPERTY. 

1.  Place  of  delivery,  etc.;  when  presumed  to  be  the  same  as  in  a  former 

contract. 

Where  a  contract  was  made  between  two  parties,  at  Chicago,  for  the  sale 
by  the  one  to  the  other  of  a  quantity  of  corn,  to  be  delivered  in  Cairo, 
and  to  pass  government  inspection  and  weights,  which  was  received 
and  paid  for;  and  soon  thereafter  the  vendor  telegraphed  to  the  ven- 
dee at  Cairo  that  he  could  sell  him  a  certain  quantity  more  at  a  dif- 
ferent and  larger  price,  which  offer  was  accepted,  but  neither  telegram 
mentioned  the  place  of  delivery,  method  of  inspection  or  terms  of 
payment:  Held,  that,  in  the  absence  of  proof  to  the  contrary,  the 
subsequent  contract  would  be  presumed  to  be  on  the  same  terms  as 
to  delivery,  inspection,  and  payment,  as  the  first.   Bacon  v.  Cobb,     47 

2.  Accepting  delivery  at  a  different   time  or  place  does  not  create  a  new 

contract. 
Where  the  purchaser  agrees  to  accept  the  thing  to  be  delivered,  at  a  time 
or  place  other  than  that  stipulated,  a  performance  of  this  by  the  ven- 
dor is  equivalent  to  a  performance  of  the  original  undertaking.  It 
imposes  no  new  duty  on  the  vendor.  The  purchaser  merely  accepts 
as  performance  by  the  vendor  that  which  would  not  otherwise  have 
been  so,  and  the  vendor's  liabilities  on  the  original  contract  remain 
unchanged.     Id.  47 

3.  Contracts  :     What  will  excuse  nonperformance. 
When  a  party  by  his  own  contract  creates  a  duty  or  charge  upon  him- 
self, he  is  bound  to  make  it  good,  notwithstanding  any  accident  by 
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inevitable  necessity,  because  he  might  have  provided  against  it  by 
his  contract.  Not  even  the  act  of  God  will  excuse  a  substantial  per- 
formance of  his  undertaking,  where  it  may  still  be  substantially  car- 
ried into  effect,  although  such  act  may  make  a  literal  and  precise 
performance  impossible.    Id.  47 

4.  Same:  Same.  Where,  therefore,  the  defendant  contracted,  at  Chicago, 
to  deliver  corn  at  Cairo,  at  a  certain  time,  knowing  at  the  time  that 
the  United  States  government  was  employing  the  Illinois  Central 
R.  R.  for  the  transportation  of  forage,  munitions  of  war,  etc. :  Held, 
that,  under  the  contract,  the  defendant,  unless  absolved  by  act  of  the 
plaintiff,  was  bound  to  a  substantial  performance  of  his  undertaking; 
and  it  being  no  part  of  the  contract  that  the  corn  should  be  carried 
by  this  road,  the  fact  that  the  delivery  on  time  was  prevented  by  the 
government's  use  of  the  road,  was  no  defense.    Id.  47 

5  Agency:  Losses  accruing  by  authorized  act  of  agent  must  be  borne  by 
principal. 
Where  a  party  contracted  to  deliver  corn  at  a  certain  time  and  place,  to 
pass  government  inspection  and  weights;  and  some  of  the  corn  be- 
ing rejected,  the  vendor  wrote  the  vendee  to  dispose  of  it  to  the  best 
advantage,  whereupon  the  vendee  sold  said  rejected  corn,  and  ac- 
counted fully  for  the  proceeds,  crediting  the  vendor  therefor:  Held, 
that  the  vendee  was  thereby  constituted  the  vendor's  agent  to  dispose 
of  the  rejected  corn;  and,  if  he  did  so  to  the  best  advantage,  in  his 
judgment,  no  fraud  or  negligence  on  his  part  in  the  mode  of  dispos- 
ing of  it  being  shown,  the  loss  on  said  rejected  corn  must  be  borne 
by  the  vendor  or  principal.     Id.  47 

6.  Brokers'  Sales,  and  the  rights  of  parties  thereunder,  defined.    See 

Agency,  2  to  12.    Saladin  v.  Mitchell,  79 

7.  Caveat  Emptor. 

The  rule  is  firmly  settled  that  the  vendor  of  goods,  which  the  purchaser 
has  at  the  time  of  purchase  the  opportunity  of  examining,  is  not  re- 
sponsible for  defects  of  quality,  in  the  absence  of  fraud  and  warranty. 
Hanson  v.  Busse,  496 

8.  Warranty.    Representation  as  to  quality. 

Although  no  particular  form  of  words  is  requisite  to  constitute  a  warranty, 
yet  a  simple  recommendation  of  the  goods  sold,  or  a  representation 
that  they  are  of  a  certain  quality,  does  not  make  a  warranty,  unless 
the  language  of  the  vendor,  taken  in  connection  with  the  circum- 
stances of  the  sale,  fairly  implies  an  intention,  on  his  part,  to  be 
understood  as  warranting.    Id.  496 

9.  Exceptions ;   sale  by  sample,   and   where  purchaser  has  no  opportunity 

for  inspection. 
Where,  however,  the  sale  is  made  by  sample,  and  also  where  the  pur- 
chaser has  no  opportunity  for  inspection,  the  maxim,  caveat  emptor, 
is  inapplicable;  and,  in  the  first  case,  the  bulk  must  be  as  good  as  the 
sample;  and  in  the  second,  the  article  sold  must  be  what  the  vendor 
represents  it  to  be.     Id.  496 

10.  Same. 

Where,  therefore,  a  sale  was  made  of  110  barrels  of  apples,  which  the 
vendor  told  the  purchaser  were  such  as  he  had  previously  bought, 
shipped  by  the  same  man,  and  good  hand-picked  fruit ;  and  three  bar- 
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rels  were  opened  and  exhibited  as  samples,  which  were  in  good  con- 
dition, but  the  remainder,  when  opened,  proved  to  be  decayed  and 
worthless.  Held,  that  the  purchaser  had  the  right  to  rely  on  the 
samples  shown  him,  and  on  the  representations  of  the  vendor  that 
the  apples  were  good;  that  the  case  came  within  the  above  exceptions 
to  the  general  rule ;  that  the  rule  of  caveat  emptor  did  not  apply,  and 
hence  that  the  purchaser  was  not  liable  for  the  price.    Id.  496 

11.  Vendor  :  Of  chattels,  when  representations  by,  will  constitute  a  warranty. 
Where  a  person  sold  to  another  a  quantity  of  apples  in  barrels,  and  repre- 
sented them  to  be  good  hand-picked  fruit,  and  of  the  same  quality 
as  previously  purchased  by  the  vendee,  and  shipped  by  the  same 
party,  and  exhibited  three  barrels  of  them  as  samples  which  were 
good,  and  a  sale  was  effected:  Held,  that  the  fruit  proving  unmer- 
chantable, the  purchaser  was  not  liable  for  the  purchase  price ;  that  he 
had  a  right  to  rely  upon  samples  shown  to  him  and  the  representa- 
tions made  concerning  them  by  the  vendor,  and  was  under  no  obliga- 
tion to  open  every  barrel  of  the  fruit  and  make  an  inspection.  Id.  496 


SEQUESTRATION. 

Alimony.  Defendant's  estate,  real  and  personal,  may  be  sequestrated  to 
compel  payment  of  alimony.  See  Practice  in  Chancery,  16  to  19. 
Wightman  v.  Wightman,  167 


SLANDER. 

1.  Slander:  Pleading  and  evidence;  occupation  of  plaintif  inadmissible 

under  general  issue. 
Where,  in  an  action  for  an  alleged  slander,  in  stating  that  the  plaintiff 
had  set  his  house  on  fire  in  order  to  get  the  insurance,  the  general 
issue  only  is  pleaded ;  the  occupation  of  the  plaintiff,  as  whether  he 
gambles  or  keeps  a  gambling  house,  has  nothing  to  do  with  the  issue 
in  the  case.    Lehning  v.  Heicett,  23 

2.  Same  :    Same.    General  suspicion. 

In  an  action  for  an  alleged  slander  in  stating  that  plaintiff  had  set  his 
house  on  fire  in  order  to  get  the  insurance,  where  the  general  issue 
only  is  pleaded,  the  defendant  can  not  show  that,  after  the  burning 
of  the  house  and  before  the  speaking  of  the  words,  the  plaintiff  was 
generally  suspected  of  having  set  his  house  on  fire.    Id.  23 


SLAUGHTER  HOUSES. 

City  Ordinance,  to  confine  to  one  lot,  the  property  of  one  owner,  is  void 
as  creating  a  monopoly.  See  Municipal  Corporations,  1  to  6. 
City  of  Chicago  v.  Rumpf,  90 


SPECIFIC  PERFORMANCE. 

Laches.  While  the  vendor  is  not  in  condition  to  convey,  from  not  hav- 
ing title,  the  vendee's  right  to  specific  performance  is  not  lost  by 
lapse  of  time.    See  Vendor  and  Vendee,  8.    Baker  v.  B.  H.  Colony, 

264 


INDEX.  671 


STATE  HOUSE. 

Commissioners  for  building,  are  not  officers,  but  employes;  and  may  be 
employed  by  legislative  act.  without  election  or  appointment  in  the 
mode  prescribed  as  to  officers  in  the  constitution.  See  Officers,  1  to 
3.    Constitutional  Law,  8  to  10.    Bunn  v.  People  ex  rel.  Laflin,   397 

STATUTES. 

As  to  statutes  of  limitation,  see  Limitations,  Statutes  of.  For  cases 
involving  the  construction  of,  see  Construction  of  Statutes. 

Passage  of  Bill  :    Legislative  journals  not  taken  judicial  notice  of. 
Notwithstanding  the  journals  of  the  legislature  are  public  records,  courts 
will  not  take  judicial  notice  of  their  contents,  but  they  must  be  intro- 
duced as  evidence  like  other  records  and  public  documents. 

When  offered,  however,  they  prove  their  own  authenticity.     Grob 
v.  Cushman,  119 


SUMMONS. 

Against  Corporations,  should  not  be  sent  to  foreign  county  for  ser- 
vice.   See  Process,  1,  2.    The  Stephenson  Ins.  Co.  v.  Dunn,  211 


TAXES  AND  TAX  SALES. 

1.  Judgments  for  :    Must  show  for  what  rendered;  dollar  mark. 

A  judgment  against  land  for  non-payment  of  taxes,  in  which  only  figures 
are  used  to  designate  the  amount,  and  with  no  dollar  mark,  or  other 
definite  means  of  determining  whether  the  figures  stand  for  dollars, 
cents  or  mills,  is  void.    Potwin  v.  Oades,  366 

2.  Devisee  of  a  life  estate  is  bound  to  pay  the  taxes  on  the  property  un- 

less the  will  shows  it  to  have  been  the  intention  of  the  testator  that 
they  should  be  paid  by  the  remainderman.  See  Wills,  4,  5.  Waldo 
v.  Cummings,  421 


TITLE  TO  REAL  PROPERTY. 

See  Contracts.  Conveyances.  Fraudulent  Conveyances.  Ac- 
knowledgments. Judgments.  Taxes  and  Tax  Sales.  Specific 
Performance.  Usury.  Vendor  and  Vendee.  Limitations. 
Conditional  Limitations  Ejectment.  Administration  on  Es- 
tates, etc. 

1.  Title  cannot  be  tried  in  an  action  for  forcible  entry  and  detainer.    See 

Forcible  Entry,  3.    Smith  v.  Hoag,  250 

2.  Possession  :    Of  land  is  notice  of  possessors  right. 

Open,  notorious  and  visible  possession  of  land  is  sufficient  to  put  a  sub- 
sequent purchaser  or  mortgagee  upon  inquiry,  and  operates  as  a  legal 
notice  of  the  rights  of  the  party  so  in  possession.    Lyman  v.  Russell, 
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TORTS. 

See  Imprisonment.    Trespass.    Trover. 

1.  Pleading  and  Evidence  :    Allegations  in  tort  divisible. 

Contracts  are  entire  and  must  be  proved  substantially  as  alleged ;  but 
torts  are  divisible,  and  in  them  the  plaintiff  may  prove  a  part  of  his 
charge  and  recover,  if  there  be  enough  proved  to  support  the  tort. 
Hite  v.  Blandford,  9 

2.  Same. 

In  an  action  on  the  case,  therefore^  for  a  tort  committed  by  defendant's 
bringing  horses  known  by  him  to  be  infected  with  the  glanders,  a 
disease  highly  infectious,  into  plaintiffs  close,  whereby  plaintiff's 
horses  became  infected  and  died :  Held,  that  the  gravamen  of  the 
action  was  not  deceit,  but  the  act  above  described ;  and,  therefore, 
that  the  plaintiff  was  not  bound  to  prove  the  averment  in  his  declara- 
tion that  defendant  falsely  represented  to  the  plaintiff  that  the  horses 
were  sound  and  in  no  wise  diseased,  and  that  plaintiff,  relying  upon 
such  representations,  was  induced  to  permit  defendant  to  enter  his 
close  with  horses  so  infected.     Id.  9 

3.  Joinder  of  Husband  and  Wife.    They  should  join  in  actions  for 

injuries  to  the  wife  or  her  property,  unless  they  are  living  separately. 
But  if  the  husband  is  joined  by  consent,  and  afterward  desire  the  suit 
dismissed,  he  can  do  so,  unless  indemnified  against  future  costs  by 
the  bond  of  some  person  other  than  the  wife,  whom  the  act  of  1861 
does  not  enable  to  give  such  a  bond.  See  Parties,  2  to  5.  Burger 
v.  Belsley,  72 

4.  Injuries  by  Cattle.    When  trespass  lies  for,  whether  cattle  enter  by 

outside  or  inside  fences.     See  Fences,  2  to  5.    Stonerv.  Shugart,   76 

5.  In  action  against  several  defendants,  recovery  may  be  had  against  so 

many  as  are  proved  guilty.  See  Practice  at  Law,  5.  Winslow  v. 
Newlan,  145 

6.  Trover:    Lies  for  money  procured  by  fraud. 

Where  the  vendee  of  land  by  contract  calling  for  a  warranty  deed,  tendered 
the  purchase  money  to  the  vendor,  who  received  and  pocketed  it,  and 
at  the  same  time  handed  the  vendee  a  deed,  which,  upon  examina- 
tion, he  found  to  be  only  a  quitclaim  deed,  without  a  revenue  stamp, 
and  with  no  name  inserted  as  grantee;  whereupon  he  demanded  back 
his  money,  and  upon  refusal  to  refund,  brought  trover:  Held,  that 
the  vendor's  conduct  was  a  fraud,  and  that  the  action  lay.  Hinckley 
v.  Lewis,  327 

TRESPASS. 

1.  Ejecting  a  person  refusing  to  depart  from  one's  premises. 

There  is  no  rule  of  law  giving  any  person,  not  having  a  special  irrevoca- 
ble license,  the  right  to  enter  and  continue  upon  the  premises  of  an- 
other when  requested  to  depart.     Woodman  v.  Howell,  367 

2.  Same. 

One  man  has  no  right  to  go  into  or  upon  the  premises  of  another,  even 
if  it  be  his  business  office  or  mercantile  house,  workshop,  factory,  or 
other  place  of  business,  after  the  owner  has  forbidden  him  so  to  do. 
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The  very  fact  that  a  professional  man,  or  a  merchant,  or  other  per- 
son, opens  an  office  to  transact  business  with  and  for  the  public,  no 
doubt  is  a  tacit  invitation  to  all  persons  having  business  with  him, 
and  a  permission  to  others  to  enter,  unless  forbidden.  But  he  does 
not  lose  his  control  over  it,  or  the  right  to  prevent  whom  he  pleases 
from  entering,  and  to  require  any  and  all  persons  to  depart,  after  they 
have  once  entered.    Id.  367 

3.  Same. 

One  in  the  office  of  another  by  the  courtesy  of  the  proprietors  and  not 
as  his  place  of  business,  can  not  authorize  others  to  use,  occupy,  or 
even  enter  the  office;  and  if  he  does  so,  the  proprietor  has  the  right, 
either  in  person  or  through  a  servant,  to  require  them  to  leave.     Id.  367 

4.  Same. 

Where  a  person  enters  the  place  of  business  of  another,  and  upon  request 
he  refuses  to  leave,  the  proprietor  has  a  legal  right  to  use  sufficient 
force  to  remove  him  from  the  premises,  wilhout  incurring  liability 
for  trespass. 

But  if  the  proprietor  in  asserting  his  rights  uses  more  force  than  is 
reasonably  necessary  to  eject  the  intruder,  or  inflicts  unnecessary  in- 
jury, he  then  becomes  a  trespasser  and  liable  as  such.     Id.  367 

TRIAL  BY  JURY. 

1.  Constitutional.    A  town  ordinance  providing  that  cattle  found  run- 

ning at  large  may  be  impounded  and  sold  without  giving  the  owner 
any  opportunity  to  try  the  question  of  his  liability  before  a  jury,  is 
unconstitutional  and  void.    See  Cattle,  2  to  5.    Bullock  v.  Geomble, 

218 

2.  Chancery,  may  order  a  trial  by  jury,  when?    See  Practice  in  Chan- 

cery, 21,  22.    Russell  v.  Paine,  350 


TROVER. 

1.  Lies  for  purchase  money  if  vendor  retains  it  and  fraudulently  refuses  to 

deliver  a  deed.    See  Torts,  6.    Hinckley  v.  Lewis,  327 

2.  Reversal  of  Judgment.    Eflect  of,  in  suit  against  several,  where  part 

are  acquitted  and  those  who  are  convicted  secure  a  reversal  of  the 
judgment  on  appeal.  It  does  not  affect  those  acquitted ;  nor  the  com- 
petency of  those  acquitted  to  testify  at  the  second  trial.  See  Wells  v. 
Miller,  382 

TRUSTS. 

1.  Fraud.  The  grantee  in  a  conveyance  made  by  a  woman  to  her  brother 

on  the  eve  of  marriage,  for  an  inadequate  price,  without  the  knowl- 
edge of  the  prospective  husband,  and  to  defraud  him,  will  hold  the 
property  in  trust  for  the  parties  beneficially  interested  because  of  the 
fraud.    See  Fraud,  2  to  5.    Freeman  v.  Hartman,  58 

2.  Trust  Fund,  when  it  may  be  reached  by  a  creditor  by  bill  in  equity, 

without  having  judgment  and  execution  returned  nulla  bona.  See 
Creditor's  Bills,  1  to  6.    Beach  v.  Bestor,  341 

3.  Relative  rights  of  trustees  and  remainderman  as  to  the  security  of  the 

trust  fund  under  a  will.    See  Wills,  10  to  14.     Waldo  v.  Cummings, 

421 
Vol.  XLV.  — 43 


674  INDEX. 


4.  Mortgages.    Effect  of  mortgagee  purchasing  the  mortgaged  premises, 

through  his  sod,  at  his  own  sale.  See  Mortgages,  11  to  14.  Moss  v. 
Demoss,  447 

5.  Mortgages.     Neither  a  mortgagee,  his  agent  or  assignee,  nor  a  trustee 

can  become  a  purchaser  of  the  mortgaged  premises  at  a  sale  thereof 
under  the  power  contained  in  the  mortgage,  unless  the  mortgage 
itself  so  provides.    Hall  v.  Towne,  493 


ULTRA  VIRES. 

Rules  of  a  private  corporation,  Chicago  Board  of  Trade,  for  expelling  a 
member  for  a  cause  germane  to  the  objects  of  a  corporation,  will  be 
valid.  See  Corporations  (Private),  1,  2.  People  ex  rel  v.  Chicago 
Board  of  Trade,  112 


USURY. 

1.  Interest:    Decrees  can  bear  only  six  per  cent,  interest. 

Although  a  bond  may  bear  interest  at  the  rate  of  ten  per  cent.,  yet,  when 
a  decree  is  rendered  upon  it,  the  bond  is  merged ;  and  the  decree  can 
bear  only  six  per  cent,  interest.     Hunter  v.  Hatch,  178 

2.  Substance,  not  form,  regarded;  substitution  of  securities. 

Where  the  original  transaction  is  tainted  with  usury,  a  subsequent  change 
in  its  form,  as  by  the  substitution  of  new  securities  between  parties 
cognizant  of  the  usury,  will  not  purge  it  of  the  taint.  Courts  of  equity 
regard  the  substance,  and  not  the  form  of  agreements  assumed,to  evade 
the  usury  laws,  and,  if  a  change  in  the  form  of  a  transaction  is  in- 
tended as  a  device  to  cover  usury,  it  must  fail.    Id.  178 

3.  Same. 

Where,  therefore,  B.  held  the  title  to  land  belonging  to  A.,  as  security  for 
money  owed  him  by  A.,  and  had  given  A.  a  bond  to  reconvey  upon 
payment  thereof;  and  subsequently  B.  took  up  the  bond  held  by  A., 
who  executed  to  B.  a  quit-claim  deed  of  the  premises,  and  B.  as  a 
part  of  the  transaction  executed  to  C.  (A.'s  son-in-law),  who  paid  noth- 
ing therefor  and  incurred  no  liability  for  the  sum  secured,  but  was 
simply  a  trustee  for  A.,  a  new  bond  for  the  reconveyance  of  the  land 
upon  payment  of  the  sum  due,  which  bond  was  subsequently  as- 
signed by  C.  to  A. :  Held,  that  in  equity  this  did  not  change  the  trans- 
action except  in  form,  and  that  the  original  transaction  was  not 
thereby  purged  of  the  taint  of  usury.     Id.  178 

4.  Payments  of  usury  treated  as  payments  on  principal. 

Under  the  law  as  it  existed  prior  to  the  passage  of  the  act  of  Feb.  28, 1867 
(Sess.  Laws,  81),  all  payments  of  usury  were  treated  as  payments  on 
the  principal  still  remaining  unpaid,  when  insisted  upon  by  the 
debtor.    Id.  '  178 

5.  Constitutional  Law  :     Vested  right  of  debtor  to  have  usury  paid,  cred- 

ited on  principal. 
The  right  of  a  debtor,  prior  to  the  passage  of  the  act  of  Feb.  38,  1867 
(Sess.  Laws,  81),  to  have  all  payments  of  usury  credited  as  payments 
on  the  principal,  is,  as  to  payments  made  before  the  passage  of  that 
act,  a  vested  right  which  it  is  beyond  the  legislative  power  to  abrogate 
or  transfer  to  another  person.    Id.  178 
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6.  Interest  :  As  to  method  of  computing,  when  there  have  been  partial  pay- 

ments, see  opinion.     Id.  178 

7.  Usury:     Belief  against,  granted  in  equity  only  on  equitable  terms. 
Where  a  complainant  seeks  relief  in  a  court  of  equity,  against  usury,  lie 

will  only  be  entitled  to  it  upon  equitable  terms,  which  will  be  the 
payment  of  the  principal  and  legal  interest.  Although  a  defendant 
in  a  court  of  equity  may  insist  upon  the  penalties  of  the  statute  of 
usury,  yet  that  court  will  not  enforce  those  penalties  at  the  prayer  of 
a  complainant,  but  will  require  him  to  do  equity  as  a  condition  of 
relief.     Henderson  v.  Bellew,  322 

8.  Same  :  When  it  may  be  set  up  by  the  purchaser  of  mortgaged  premises. 
If,  in  a  sale  of  land  subject  to  a  mortgage  tainted  with  usury,  the  pur- 
chaser is  informed  of  the  fact  of  usury  by  the  vendor,  and  authorized 
by  him  to  set  it  up  as  against  the  mortgage,  the  abatement  to  which 
the  mortgage  would  be  subject  on  account  of  usury,  thus  constituting 
an  element  in  the  price  of  the  land,  the  purchaser  in  such  circum- 
stances would  be  at  liberty  to  raise  the  question.    Id.  322 

9.  Same:    Same. 

But  if  the  mortgage  on  its  face  draws  only  legal  interest,  and  the  pur- 
chaser buys  from  the  mortgagor  subject  to  the  mortgage  as  it  stands, 
no  reference  being  had  in  the  price  to  any  hidden  taint  of  usury,  the 
presumption  is  that  the  vendor  desires  the  mortgage  paid  according 
to  its  terms ;  and  it  is  not  for  the  purchaser,  who  has  bought  the  land 
expressly  subject  to  the  mortgage,  and  who  has  probably  been  allowed 
for  it  in  the  purchase  money,  to  undertake  to  evade  its  full  payment 
by  setting  up  usury.  It  is  enough  that  the  vendor  has  chosen  to  con- 
sider his  contract  with  the  mortgagee  as  obligatory;  and  by  selling 
expressly  subject  to  the  mortgage,  he  affirms  it.     Id.  322 

10.  When  the  purchaser  or  mortgagee  of  mortgaged  premises  may  set  up  usury. 
The  owner  of  land  who  has  given  a  usurious  mortgage  upon  it,  may  sell 

or  mortgage  the  land  to  another,  generally,  and  give  to  such  pur- 
chaser or  mortgagee,  by  express  agreement,  the  same  right  to  contest 
the  validity  of  the  first  mortgage  as  he  had  himself.    Volintine  v.  Fish, 

462 

11.  Same. 

But  the  owner  of  land  who  has  given  a  usurious  mortgage  upon  it,  may 
affirm  the  validity  of  such  mortgage,  by  selling  only  the  equity  of  re- 
demption in  the  mortgaged  premises,  or  by  selling  or  mortgaging  the 
land,  subject  in  express  terms  to  the  previous  mortgage;  in  which  case 
the  purchaser  or  subsequent  mortgagee  will  be  entitled  to  the  equity  of 
redemption  merely,  and  can  not  question  the  validity  of  the  prior 
mortgage.    Id.  462 

12.  Parties  in  Chancery  :  Mortgagor  and  purchaser  of  equity  of  redemp- 
tion may  join  in  a  bill  for  an  account  of  amount  due  on  the  mortgage, 
etc. ;  interest  of  complainant. 

Where  a  party  borrowed  money,  securing  the  same  by  note  bearing  in- 
terest at  ten  per  cent.,  and  mortgage  on  real  estate,  and  also  executed 
other  notes  for  five  per  cent,  usurious  interest,  agreed  to  be  paid  in  ad- 
dition to  said  ten  per  cent,  and  subsequently  sold  and  conveyed  the 
real  estate  expressly  subject  to  said  mortgage ;  and  subsequently  the 
mortgagors  and  the  purchaser  of  the  land  joined  in  filing  a  bill  against 
the  mortgagee  to  compel  him  to  deliver  up  to  be  canceled,  the  said 
notes  and  mortgage,  on  the  allegation  that  the  loan  was  usurious,  and 
that  the  whole  debt,  exclusive  of  the  usuiy,  had  been  fully  paid,  pray- 
ing an  account  of  the  amount,  due,  etc. ;  and  subsequently  to  the  filing 
of  the  bill,  the  defendant  filed  in  the  cause,  to  be  canceled,  the  unpaid 
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notes  for  the  usurious  interest,  and  offered  to  rely  solely  on  the  loan 
covered  by  the  mortgage;  and  the  testimony  showed  an  admission 
that  the  mortgagor  had  no  interest  in  the  event  of  the  suit:  Held,  that 
this  must  be  taken  to  mean  a  present  pecuniary  interest;  that  the  notes 
of  the  mortgagor  being  outstanding  he  had  a  right  to  file  the  bill  and 
have  an  account  stated,  pay  up  the  balance  found  due  on  the  notes,  and 
have  the  mortgage  and  notes  canceled ;  that  the  purchaser,  although 
perhaps,  not  a  necessary  party,  had  a  right,  with  the  mortgagor's  con- 
sent, to  be  a  party  complainant,  since  he  held  the  equity  of  redemp- 
tion, and,  therefore,  that  a  decree  dismissing  the  bill  on  the  ground 
that  the  mortgagor  had  no  interest  in  the  event  of  the  suit,  and  that 
the  purchaser,  having  purchased  expressly  subject  to  the  mortgage, 
could  not  question  its  validity,  was  erroneous.     Id.  462 

VARIANCE. 

1.  Between  pleadings  and  proof  in  an  action  of  debt  on  an  injunction  bond. 

See  Injunction,  4.    Sturges  v.  Hart,  103 

2.  In  chancery,  a  complainant  cannot,  on  a  bill  averring  undue  influence 

merely,  recover  on  showing  that  the  testator  intended  to  execute  a 
different  instrument  as  his  will;  the  latter  ground  not  having  been 
averred.    See  Wills,  1  to  3.    Carmichael  v.  Reed,  108 


3.  In  actions  of  tort,  though  several  defendants  must  be  declared  against 
jointly,  the  recovery ^may  be  against  so  many  as  are  proved  guilty. 
See  Practice  at  Law,  5.     Window  v.  Newlan,  145 

VENDOR  AND  VENDEE. 


1.  For  conveyances  in  fraud  of  creditors,  see  Fraudulent  Conveyances. 

For  conveyances  in  fraud  of  other  parties,  see  Fraud. 

See  also  Specific  Performance;  Title  to  Real  Property;  Fore- 
closure. 

2.  Consideration:     What  constitutes  a  failure  of  consideration  of  notes  for 

purchase  money. 

A  purchaser  of  land  receiving  a  deed  with  covenants  of  title,  and  giving 
his  promissory  notes  therefor,  can  not  avoid  their  payment  on  the 
ground  that  the  vendor  had  no  title,  the  possession  of  the  vendee  hav- 
ing been  undisturbed,  and  the  paramount  title  not  having  been  as- 
serted. A  grantee  can  not  retain  the  title  acquired  from  his  grantor, 
though  only  colorable,  remain  in  undisturbed  possession,  and  at  the 
same  time  refuse  to  pay  his  notes  therefor.   Vining  v.  Leeman,        246 

3.  Same;  fraud. 

Nor  does  it  matter  that  the  purchaser  also  sets  up  in  his  plea,  that  the 
vendor  fraudulently  represented  himself  to  be  seized  of  a  perfect  title, 
unless  he  also  avers  an  offer  on  his  part  to  reconvey  the  land  and  de- 
liver back  the  possession.   Id.        ,  246 

4.  Failure  to  make  title  when  the  contract  is  executory. 

But  where  the  vendor  has  contracted  to  convey  an  indefeasible  title,  and 
is  not  able  to  do  so  at  the  appointed  time,  the  purchaser  is  not  obliged 
to  accept  his  deeds,  and  may  successfully  resist  the  payment  of  the 
purchase  money.    Id.  246 

5.  Time  of  the  essence  of  the  contract;  icaiver  of  forfeiture. 

Where,  in  a  bond  for  a  deed,  time  is  made  of  the  essence  of  the  contract, 
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it  is  competent  for  the  vendor  to  waive  the  forfeiture,  and  preserve 
the  contract  in  force,  notwithstanding.    Baker  v.  Bishop  Hill  Colony, 

264 

6.  Same;  suit  on  the  notes,  a  waiver. 

Where  the  vendor  brings  suit  on  the  notes  given  upon  the  sale  of  the 
land,  time  being  of  the  essence  of  the  contract,  this  will  be  a  waiver 
of  a  previous  forfeiture.    Id.  264 

7.  Vendor  cannot  declare  a  forfeiture  until  he  has  a  title  to  convey. 
Where  the  obligor  in  a  bond  for  a  deed  has  no  title  to  the  land  therein 

described,  he  is  not  in  a  position  to  declare  a  forfeiture,  until  he  has  a 
title  to  convey,  notwithstanding  time  is  therein  made  of  the  essence 
of  the  contract.  Id.  264 

8.  Specific  Performance  :  Right  to,  when  not  lost  by  lapse  of  time. 
Where  the  vendor  in  a  contract  making  time  of  the  essence  of  the  con- 
tract, is  not  in  a  position  to  declare  a  forfeiture,  on  account  of  not 
being  at  the  time  in  a  condition  to  convey  the  title,  and  seeking  a 
recovery  on  the  notes  for  purchase  money,  the  right  to  a  specific  per- 
formance on  the  part  of  the  vendee  is  not  lost  by  mere  lapse  of  time. 
Id.  264 

9.  Possession  is  notice  to  the  vendee  of  the  possessor's  title.     Lyman  v. 

Russell,  281 

10.  Usury:  When  the  purchaser  of  lands  subject  to  a  usurious  mortgage 

can  plead  the  usury,  see  Usury,  7  to  9.    Henderson  v.  Bellew,         322 

11.  Trover:  Lies  for  money  procured  oy  fraud. 

Where  the  vendee  of  land,  by  contract  calling  for  a  warranty  deed,  ten- 
dered the  purchase  money  to  the  vendor,  who  received  and  pocketed 
it,  and  at  the  same  time  handed  the  vendee  a  deed,  which,  upon  ex- 
amination, he  found  to  be  only  a  quitclaim  deed,  without  a  revenue 
stamp,  and  with  no  name  inserted  as  grantee ;  whereupon  he  de- 
manded back  his  money,  and  upon  refusal  to  refund,  brought  trover: 
Held,  that  the  vendor's  conduct  was  a  fraud,  and  that  the  action  lay. 
Hinckley  v.  Lewis,  327 

12.  Bona  Fide  Purchaser  of  land  at  a  sale  thereof  under  a  fee  bill  for 

costs,  without  notice  of  a  prior  unrecorded  deed  of  the  land,  will  be 
protected  as  such  against  the  deed,  under  §  23  of  the  conveyance  act, 
R.  S.  1845,  p.  108.    McFadden  v.  Worthington,  363 


VERDICT. 

Replevin  :  Effect  of  verdict  of  not  guilty  in  replevin,  and  of  finding  the 
issues  for  the  defendant  where  various  pleas  are  pleaded.  See  Re- 
plevin, 2  to  5.     Underwood  v.  White,  437 


VESSELS. 

General  Average:  Power  of  master  of  vessel  to  incur  extraordi- 
nary expenditures  in  towing  a  vessel  and  cargo  from  a  port  of  refuge 
and  safety  to  a  port  of  repair,  and  thence  to  her  port  of  destination, 
considered.    See  General  Average,  1  to  5.  Goodwillie  v.  McCarthy, 

186 
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WARRANTY. 

1.  Measure  of  Damages  :  Distinction  between,  where  tenant  is  excluded 

by  act  of  landlord,  and  where  he  is  evicted  under  the  paramount  title 
of  a  third  party.  See  Measure  op  Damages,  8  to  14.  Greene  v. 
Williams,  206 

2.  A  Grantor  of  land  with  warranty  of  title  still  remains  in  privity  of 

estate  by  virtue  of  his  warranty,  and  can  take  a  release  of  dower 
which  will  inure  to  his  grantee.  See  Dower,  8  to  16.  Bobbins  v. 
Kinzie,  354 

3.  Sales  by  Sample  :  The  inspection  by  vendee  of  part  of  the  goods, 

with  the  affirmation  by  the  vendor  that  the  rest  are  of  the  same  qual- 
ity, constitutes  it  a  sale  by  sample.  See  Sales,  etc.  7  to  11.  Hanson 
v.  Busse,  496 

4.  Representations  as  to  Quality,  when  they  amount  to  a  warranty. 

Id.  496 


WILLS. 

1.  No  objection  that  they  are  inofficious. 

A  testator  may  lawfully  dispose  of  his  property  by  will  to  the  children 
of  a  second  wife  to  the  disinherison  of  the  children  of  a  former 
wife;  and  his  caprices,  no  matter  how  apparently  unjust,  if  they  do 
not  amount  to  insane  delusions  and  are  not  traceable  to  undue  influ- 
ence exercised  over  him,  the  courts  cannot  disturb.  Carmichael  v. 
Meed,  108 

2.  Undue  influence. 

It  seems  that  a  wife  may  lawfully  exercise  the  natural  and  proper  influ- 
ence of  her  position  to  induce  the  testator  to  make  a  will  appointing 
her  executrix,  giving  her  what  the  law  allows,  and  preferring  her 
children  over  those  by  a  former  wife.    Id.  108 

3.  Variance.  A  complainant  filing  a  bill  to  set  aside  a  will  on  the  ground 

of  undue  influence,  cannot  claim  a  decree  on  a  ground  not  averred 
in  his  bill,  viz. :  that  the  will  probated  was  not  the  instrument  the 
testator  supposed  he  was  executing.     Id.  108 

4.  Taxes  :     Who  bound  to  pay  taxes  on  life  estate. 

The  devisee  of  a  life  estate  is  legally  bound  to  keep  down  the  taxes  ac- 
cruing upon  the  property,  unless  from  the  will  it  appears  to  have 
been  the  intention  of  the  testator  to  relieve  the  tenant  for  life  from 
that  liability,  and  impose  the  burden  upon  the  remainderman.  Waldo 
v.  Cummings,  421 

5.  Same. 

Where,  therefore,  a  devise  was  made  to  the  testator's  wife  of  one- third  of 
all  the  testator's  real  estate  "  to  be  used  and  occupied  by  her,  with  the 
rents,  issues  and  profits  thereof,  for  and  during  the  term  of  her  natu- 
ral life,"  remainder  to  his  executors  in  trust  for  testator's  children, 
provided  that,  if  the  devisees  should  suffer  the  lands,  or  any  portion 
of  them,  to  be  sold  for  taxes,  and  they  should  not  be  redeemed,  they 
should  forfeit  the  title  to  the  portion  thus  sold :  Held,  that  the  tenant 
for  life  was  not  theieby  relieved  from  liability  to  keep  down  the  taxes. 
Id.  421 
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C.  Perpetuities. 

Testators  have  the  right  to  control  their  property  for  the  period  of  time 
which  the  law  has  prescribed,  and  unless  a  perpetuity  is  attempted 
to  be  created,  courts  will  not  interpose  to  prevent  the  exercise  of  the 
power.     Id.  421 

7.  Perpetuity  defined. 

A  perpetuity  is  defined  to  be  a  limitation,  taking  the  subject  thereof  out 
of  commerce  for  a  longer  period  of  time  than  a  life  or  lives  in  being 
and  twenty-one  years  beyond ;  and,  in  case  of  a  posthumous  child,  a 
few  months  more,  allowing  for  the  time  of  gestation.     Id.  421 

8.  How  far  chattels  may  be  limited  over. 

Chattels  may  be  limited  over  by  way  of  remainder  after  a  bequest  for 
life;  and  such  remainder  will  be  good  as  an  executory  devise,  pro- 
vided the  power  to  alienate  is  not  thereby  suspended  for  a  longer 
term  than  a  life  or  lives  in  being,  and  twenty-one  years  and  the  time 
of  gestation  afterwards.    Id.  421 

9.  Same;  a  will  construed. 

A  testator  by  his  will  required  the  division  and  payment  of  his  property 
not  otherwise  bequeathed,  by  his  executors,  to  his  two  children,  when 
the  younger  should  attain  twenty-one  years,  such  personal  estate  to 
be  held,  used  and  enjoyed  by  them  during  the  term  of  their  natural 
lives;  and  in  the  event  of  the  death  of  either  before  arriving  at  the 
age  of  twenty-one,  without  lawful  heirs,  the  executors  were  required 
to  pay  the  share  of  such  deceased  child  to  the  survivor,  if  of  age,  or, 
if  not,  on  arriving  at  majority.  There  was  a  condition  annexed  that 
the  children  should  not  have  power  to  sell  or  incumber  the  fund, 
and  that  it  should  not  be  subject  to  sale  on  legal  process  for  their 
debts ;  and  it  was  provided  that  upon  an  effort  so  to  sell  or  incumber 
it,  the  party  attempting  so  to  do  should  forfeit  his  share;  and  that  on 
their  death  or  forfeiting  their  shares,  their  portions  should  vest  in 
their  lawful  children,  or  their  descendants,  and  in  case  there  were  no 
children  or  descendants  of  children,  of  either,  then  the  estate  was  to 
vest  absolutely  in  certain  collateral  relations  of  the  testator,  specified 
in  the  will:  Held,  that  this  only  created  a  life  estate  in  persons  then 
in  being,  which  vested  and  came  into  possession  at  the  time  desig- 
nated by  the  will.  When  paid  over  to  the  legatees,  it  became  a  vested 
life  estate  in  possession,  and  not  a  contingency  or  mere  expectancy. 
Neither  the  provision  for  a  forfeiture,  nor  the  limitation  over  in  case 
of  a  forfeiture,  in  any  wise  militated  against  the  rule,  as  neither 
lengthened  the  period  of  limitation.  The  testator  having  only  lim- 
ited the  property  by  remainders  and  cross-remainders  during  the 
lives  of  his  two  children,  and  only  undertaken  to  limit  the  control 
of  the  property  until  the  death  of  the  survivor,  when  the  property 
was  required  to  vest  absolutely,  and  in  any  contingency  the  persons 
who  should  then  take,  being  able  to  dispose  of  it  within  the  period 
of  twenty-one  years  and  nine  months  after  it  should  so  vest,  the  lim- 
itations were  valid.    Id.  421 

10.  Accumulations  in  hands  of  executors  go  with  principal  fund. 
Where  a  will  provides  for  the  payment  by  the  executors  to  the  testator's 
children,  when  the  younger  shall  arrive  at  the  age  of  twenty- 
one,  of  a  certain  proportion  of  his  personal  estate,  with  the  accumu- 
lations thereon  while  in  the  hands  of  the  executors,  such  accumula- 
tions to  be  paid  over  at  the  same  time  and  in  the  same  manner  as  the 
principal  fund;  and  the  will  also  limits  the  property  by  remainders 
and  cross-remainders  upon  the  lives  of  said  children,  such  accumu- 
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lations  become  in  all  respects  a  part  of  the  fund,  and  upon  the  death 
of  one  of  the  legatees  pass  with  the  principal  fund  to  the  survivor. 

And,  had  the  will  made  no  such  express  provision  as  to  such  accu- 
mulations, the  rule  would,  as  it  seems,  have  been  the  same.     Id.    421 

11.  Trustees  no  power  to  impose  conditions  upon  tenants  for  life  of  person- 

alty not  authorized  by  the  will. 
Where  trustees  under  a  will  receive  personal  property  to  hold  for  a  lim- 
ited period,  and  then  to  be  paid  to  persons  named  in  the  will,  who 
are  to  hold  the  same  during  life,  they  have  no  option  or  discretion  in 
the  matter,  but  must  execute  the  will  without  imposing  terms  or  con- 
ditions not  contained  therein.  They  have  no  right  to  require  the  exe- 
cution of  a  bond  for  the  faithful  preservation  of  the  property  for 
those  in  remainder.    Id.  421 

12.  When  the  remainderman  as  to  personalty  may  require  security  for  the  fund. 
Where  personal  property  is  bequeathed  for  life,  with  remainder  over  to 

another,  upon  application  and  proper  showing  by  the  remainderman, 
the  court  may  doubtless  require  the  tenant  for  life  to  give  security 
for  the  faithful  preservation  of  the  property  for  the  remainderman; 
but  third  persons,  having  no  interest  in  the  fund,  have  no  right  to  in- 
tervene and  demand  it.    Id.  421 

13.  Right  of  legatee  not  affected  by  payment  to  the  wrong  person. 

Where  the  executor  is  directed  by  the  will  to  pay  over  a  certain  prop  or- 
tion  of  the  personal  estate  to  the  testator's  children,  when  the  younger 
shall  arrive  at  the  age  of  twenty-one,  provided,  that  upon  the  death 
of  either  without  lawful  issue,  before  the  vesting  of  his  share,  such 
share  should  go  to  the  survivor;  and  one  of  the  children  so  dies 
without  issue,  and  his  portion  is  paid  over  to  his  administrator,  such 
payment  will  not  in  the  slightest  degree  affect  the  right  of  the  sur- 
vivor thereto.     Id.  421 

14.  Bequests  may  by  icill  be  exempted  from  liability  for  the  debts  of  legatee. 
Where  a  testator  bequeathed  personal  property  to  his  children  for  life, 

declaring  in  his  will  that  they  should  not  sell,  assign,  transfer  or  in- 
cumber the  property;  and  that  if  they  should  attempt  to  do  so,  by 
process  or  order  of  any  court  of  law  or  equity,  or  otherwise,  or  to 
pass  the  same  in  bankruptcy,  the  interest  of  the  party  doing  so,  or 
suffering  the  same,  should  become  forfeited  and  pass  to  persons  therein 
designated ;  which  will  was  recorded :  Held,  that  the  will  having  been 
recorded,  and  all  persons  thereby  notified  of  its  provisions,  the  testator 
had  only  exercised  a  right  given  to  him  by  law,  in  so  disposing  of  his 
property,  and  that  the  will  was  valid.    Id.  421 

15.  Evidence  :     When  a  prior  will  is  admissible  in  a  suit  to  vacate  a  subse- 

quent will  on  ground  of  undue  influence. 
Where  the  question  at  issue  is,  whether  undue  influence  has  been  exer- 
cised over  the  mind  of  a  testator  to  procure  the  execution  of  the  will 
in  controversy,  a  prior  canceled  will  of  the  same  testator,  the  provis- 
ions of  which  are  entirely  variant  from  those  of  the  will  in  controversy, 
is  inadmissible  in  evidence  to  rebut  the  charge  of  undue  influence. 

Should  such  prior  will  show  an  approximation  in  its  provisions  to 
those  of  the  will  in  contest,  it  seems  that  it  would  be  admissible  for 
that  purpose.      Roe  v.  Taylor}  485 

16.  Same:     Gross  examination  as  to  business  transactions  with  testator  bear- 

ing upon  testamentary  capacity. 
Where  the  question  at  issue  is  the  mental  capacity  of  the  testator,  a  wit- 
ness, who  has  expressed  a  decided  opinion  upon  the  subject,  may 
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properly  be  asked  upon  cross-exami nation  as  to  any  and  what  busi- 
ness transactions  the  witness  had  with  the  testator  at  or  about  the 
time  referred  to  by  him  in  his  direct  examination,  and  whether  the 
testator  understood  their  nature  and  how  he  conducted  himself  in 
relation  thereto.    Id.  485 

17.  Same:     When  witnesses,  not  experts,  may  express  an  opinion  as  to  sanity 

of  testator. 
A  witness,  who  is  not  an  expert,  may,  after  detailing  the  facts  on  which 
his  opinion  is  based,  give  to  the  jury  his  opinion  as  to  the  soundness 
of  mind  of  the  testator,  which  is  to  be  received  by  the  jury  and  valued 
according  to  the  intelligence  of  the  witness  and  his  capacity  to  form 
the  opinion.  Dictum  in  Van  Horn  v.  Keenan,  28  111.  445,  449,  not 
decisive  on  this  question.    Id.  485 

18.  Same:    Burden  of  proof  of  undue  influence. 

The  allegation,  by  the  contestant  of  a  will,  of  the  exercise  of  undue  in- 
fluence over  the  testator,  is  tantamount  to  that  of  fraud,  and,  like  it, 
must  be  proved  by  the  party  making  it.     Id.  485 

19.  Wills  :    Testamentary  capacity,  how  shown. 

An  understanding  of  the  nature  of  the  business  about  which  the  testator 
was  engaged,  of  the  kind  and  value  of  the  property  devised,  and  of 
the  persons  who  were  the  objects  of  his  bounty,  and  of  the  manner  in 
which  he  wished  to  dispose  of  his  property  —  all  these  are  evidence 
of  the  possession  of  testamentary  capacity,  unless  the  testator  was 
affected  by  some  morbid  or  insane  delusion  as  to  some  one  of  those 
natural  objects  of  his  bounty.     Id.  485 

20.  Same  :    Proper  execution  of  a  will,  a  question  of  law. 

Whether  a  will  is  or  not  executed  with  the  proper  formalities,  is  a  ques- 
tion of  law  for  the  court,  and  not  of  fact  for  the  jury.    Id.  485 

21.  Same:     What  constitutes  undue  influence. 

In  order  to  constitute  such  an  undue  influence  as  to  avoid  a  will,  the  in- 
fluence exerted  must  be  of  such  a  nature  as  to  deprive  the  testator  of 
his  free  agency.    Id.  485 

WITNESS. 

1.  Usury:    After  the  death  of  the  creditor,  the  debtor  is  incompetent  to 

prove  usury.    See  Practice  in  Chancery,  16.    Buck  v.  Beekly,    100 

2.  Parties  acquitted  on  first  trial,  competent  witnesses  for  their  former  co- 

defendants  on  the  new  trial. 
Where,  in  trover  against  several  persons,  several  of  the  defendants  are 
convicted  and  the  rest  acquitted;  and,  upon  appeal  by  the  defendants 
convicted,  the  judgment  is  reversed  as  to  them  and  a  new  trial  granted; 
upon  a  new  trial  of  the  cause,  the  defendants  acquitted  at  the  former 
trial  are  competent  witnesses  for  their  former  co-defendants.  Wells 
v.  Miller,  382 

3.  Attorneys  should  not  be  witnesses  for  their  clients,  in  cases  in  which 

they  still  act  as  attorneys.    See  Attorneys,  4.    Moss  v.  Bemoss,    447 

WRIT. 

Parties  suing  out,  are  liable  for  damages  arising  upon,  though  the  writ 
in  form  as  issued  was  not  authorized  by  the'order  of  the  court.  See 
Injunction,  2,  3.    Sturges  v.  Hart,  103 
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